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TERM.  PASCH^,  1722. 


DAWE8  versus  FERRERS.  ^^«  *• 

Onb  seised  in  fee  devises  his  lands  to  his  grandaughter  (being  LordCbancel- 

his  heir  at  law)  for  her  life,  remainder  to  his  own  right  heirs  pi^^f  ^^^*'" 

male  for  ever,  and  dies  leaving  his  grandaughter  his  heir  at  law,  Preced.  in 

and  also  leaving  a  deceased  brother's  son ;  being  the  next  in  2£q.Ca.'Ab. 

the  male  line ;  which  nephew  brought  this  bill  against  the  gran-  g  yi^^^^f; 

daughter,  to  perpetuate  the  testimony  of  the  will,  and  for  the  pi.  13. 

.^-  J  A      4.  *  One  seised  In 

wntmgs,  and  to  stay  waste.  fee  devised 

Und  to  hii  ei^ndau^hter  for  life,  remaiDder  to  his  ri^ht  heirs  male  for  ever,  and  dies  leaving^ 
his  rraudau^hter  his  heir  at  law,  and  his  deceased  brother's  son  his  next  heir  male  ;  the 
devise  of  the  remainder  is  void. 

The  defendant  demurred,  for  that  by  the  plaintiff's  own  show- 
ing, he  had  no  title  U>  the  reversion  or  inheritance  of  the 
premises. 

Against  the  demurrer  it  was  objected,  that  it  being  the  de-> 
dared  intention  of  the  testator,  that  his  grandaughter  his  heir 
stiould  have  an  estate  for  life,  it  was  the  same,  as  if  it  had  been 
said  by  the  will,  that  the  said  heir  at  law  should  have  hut  an       [  2  j 
estate  for  life;    and  the  remainder  being  limited  to  the  right 
heirs  male  of  the  testator,  this  was  a  description  of  the  next  heir 
mfkle,  or  of  such  person  as  at  the  testator's  death  should  be  next 
heir  male  of  his   name ;    that  agreeable  thereto,  the  case  of 
Sraum  and  Barkham  (a)  had  been  determined  by  Lord  Cowper  f«)2Vem.f2). 
(1),  where  the  notion  of  Lord(6)  Cofce, '^  That  he,  who  takes  Cban442,46l. 
as  heir  male  by  purchase,  must  be  "  completely  heir,  as  well  as  ^/  ^  *"**•  ^^ 
heir  male,*'  was  denied ;  and  the  case  in  1  Vent.  372.  of  Pybus    - 
and  Mitford  was   cited,  as  also  the  case  there  cited  by  Lord 
Hale;  where  a  man  having  three  daughters,  and  a  deceased 
brother's  son,  by  his  will  gave  20001.  to  his  daughters,  and  de- 
vised his  land  to  his    heir  male,  with  a  condition  that  the' 
daughters,  who  were  his  immediate  heirs,  should  forfeit  their 
legacies,  in  case  they  should  give  the  heir  male  any  disturbance 
as  to  the  land ;  upon  which  it  was  resolved,  that  the  devisot 

(1)  Oa  a  bill  of  review  brought  before  this  case  in  Harg.  Co.  Litt  note.  (3) 
Lord  Hardwicke  in  November,  1741,  to  24.  (b)  bis  Lordjship  coosidered  the 
the  decree  in  Brown  v.  Barkham  was  case  as  an  exception  to  a  general  rule, 
affirmed,  but  (accordlDg  to  the  note  of 

Vol.  II.  B 
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Dawbs  v.  takine  notice  that  the  others  were  his  heirs,  the  limitation  to 
his  brother's  son,  by  the  n%me  of  heir  male,  was  a  good  name  of 
purchase. 

But  Lord  Chancellor  interrupted  the  plaintiff's  counsel, 
saying,  that  he  would  not  suffer  die  bar  to  dispute  what  was  the 
foundation  and  landmark  of  the  law;  and  though  what  was 
contended  for  might  be  reasonable,  if  it  were  to  be  then  first 
adjudged,  yet,  whatever  the  law  was,  provided  it  were  certain 
and  known,  it  would  be  well  for  the  subject,  though  in  some 
particular  instances  it  might  seem  imreaaonable ;  that  in  the 
case  of  Ford  (1)  and  Lord  Osmbion,  the  remainder  was  limited 
by  the  will  to  the  heirs  male  of  Sir  Edward  Furd,  and  this 
was  determined  to  be  void,  at  trials  at  bar,  in,  every  court  in 
1*3]  Westminster-hall,  and  appeared  to  be  so  very  pltun  a  case, 
that  in  the  King's  Bench  the  plaintiff 's  own  counsel  would  not 
ask  a  special  verdict. 

That  the  words  [heirs  male]  must  be  intended  heirs  male  of 
the  body,  and   would   never  extend  to  an  heir  male  of  any. 
collateral  line ;  and  it  not  being  siud  in  the  will,  /letr  mak  qf  his 
body,  OT  of  his  name^  the  grandaughter,  who  was  his  heir  at 
law,  might  have  an  heir  male,  though  not  of  his  name. 

As  to  the  case  of  Brown  and  Borkliam^  that  was  merely 
of  a  trust ;  but  the  principal  case  is  that  of  a  legal  estate,  where . 
the  rule  of  law,  that  has .  so  long  prevailed,  and  been  taken 
for  granted,  must  be  observed,  (viz.)  that  he,  who  claims  as . 
lieir  male  by  purchase^  must  be  heir,  as  well  as  heir  male« 

Besides,  this  differed  from  the  case  of  Brown  and  Barkham^ 
the  remainder  being  there  limited  to  the  heirs  male  of  the  bodv 
of  Sir  Robert  Barkham  the  grandfather ;  whereas  here  the  de- 
vise was  to  the  heirs  male,  vnthout  saying  of  any  body;  where* 
fore  allow  the  demurrer  (2). 

(1)  3  Salk.  336.  11  Mod.  169.  by  the  court  of  Chancery,  the  queslioa 

(2)  This  case  was  again  brought  before  arose  on  both  a  will  and  a  deed,  whether 
the  court  in  Gwynn  v.  Hooke,  iSth  No-  A.  took  by  purchase  under  the  descrip- 
vember,  1740,  when  l^rd  Hardwicke  tion  of  heir  male  of  the  body  oi  J9.  not  - 
directed  a  case  for  the  opinion  of  the  beiog  heir  general.— J8.  bmn^  la  the 
court  of  K.  B.  (Reg..  Lib.  A.  1740.  fol.  £rst  case  the  grantor ^  the  court  certified 
310.)  who  certified  in  confirmation  of  that  A.  took  an  estate  tSLilhy  descent. 
Lord  Macclesfield's  order,  8  Vin..317,  but  they  added  in  the  certificate  that  if  a 
pi.  13.  note,  and  that  certificate  was  af-  third  person  had  been  the  grantor,  ihty 
terwards  confirmed,  and  the  bill  dismis-  should  have  thought  that  A.  would  have 
sed  with  costs,  Reg.  Lib.  A.  1741.  fol.  taken  by  purchase  as  heir  male  of  the 
646.  But  in  Wills  v.  Palmer,  5  Burr,  body  of  B. — And  they  also  certified  that 
2615.  on  a  case  sent  to  the  court  of  K.B.  he  did  so  take  under  the  will,  (z) 


BE 


(z)  See  Baker  v.  WaH,  I  Ld.  Kaym.     Cholmondeley  v.  Clintoni  ^  Jac.  &  W, 
1«5.  Geodtitle  v.  Burfenshaie,  Fearne,     107, 
C.  U.  570.  Goodiitle  v.  i^ugh,  lb.  573. 
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CONSTRUCTIONS  AND  RESOLUTIONS  RELATING 

TO  PAPISTS.  Ca«2. 

Rt  the  statute  of  the  11   ^'12  W.  9.  cap.  4.  sect.  4.  for  pre-  By  stat.  u  & 
venting  the  growth  of  popei^,  it  is  enacted,  ♦^that  after  the  pfg^;nofonty 
*^  29th  of  September,  1700,  every  person  educated  in  or  pro-^  disabled  from 
^  fessing  the  popish  religion,  who  shall  not,  within  six  months  f^^^^  hTmfelf, 
**  after  their  attaining  their  age  of  eighteen  years,  conform,  ^  ^*^  f~™ 
*'  as  therein  is  mentioned,  shall,  in  respect  of  himself  and  her-^  by  devise   or 
*^  self  only,  and  not  in  respect  of  his  or  her  heirs,  or  posterity,  *«****™«»*'(*) 
'^  be  disabled  and  made  incapable  to  inherit  or  take  by  descent^       r  '4  1 
^^  devise,  or  limitation,  in  possession,  reversion,  or  remainder, 
*^  any  lands,  tenements,  or  hereditaments,  and  that  during  the' 
'*  life  of  such  person,  or  until  he  or  she  shall  conform,  the  next 
^^of  such  person's  l&indred,  which  shall  be  aprotestant,  shall, 
'^  have  and  enjoy  the  said  lands,  tenements,  and  hereditaments,' 
'^  without  accounting  for  the  profits  thereof;  but  in  case  of  any 
'*  wilful  waste  committed  upon  the  premises  by  the  next  pro*  - 
*^  tesUnt  heir,  or  by  any  other  by  his  licence  or  authority,  the ' 
^^  said  protestant  heir  shall  be  liable  to  answer  treble  damages 
'^  to  the  person  disabled,  to  be  recovered  by  the  person  disabled, 
^^  against   the   next  protestant  heir,  his  executors  or   admi- 
'^  nistrators. 

"Also,   after  the   10th   oi  April j   1700,  every   papist   of^ 
*'  person  making  profession  of  the  popish  religion,  shall  be 
"  disabled,' and  incapalde  to  purchase  in  his  name,  or  in  the  ^ 
^^  namejiof  any  person  in  trust  for  him^  any  manors,  land»,  or 
'*  tenements,  or  profits  out  of  the  same,  but  all  such  estates, 
"  terms,  or  interests,  shall  be  void."  f 

Upon  the  construction  of  these  two  clauses    in   the   great  - 
csise  of  Jtop^r  and  RaicUffey  it  was  decreed  for  the  papist  by 
Lord  Harcourt  (a),  assisted  by  the  two  Chief  Justices,  the  r^)  Mich.  11 
Master  of  the  Rolls,  and  Mr.  Justice  Powel;  (C.  J.  Parker  Ann«. 
sirenu^  opponente;)  but  that  decree  was  afterwards  reversed  in  . 

the  House  of  Lords  (2),  and  it  was  determined  against  the  papist, 
(via.)  That  a  papist  above- the  age  of  eighteen  and  a  half  is  hot 
c^paUe  of  taking  lands  by  a  devise ;  and  that  the  word  [pur*  • 
chase]  in  the  latter  clause,  is  used  in  contradistinction  to  the 

f  These  cladses  are  not  recited  verbatim  as  they  stand  in  the  act,  but  are  to  the  '. 
same  effect. 


-*^-r- 


(1)  But  theiitst.  of  11  &  n  WUL  3.        (i)  1  Bro.  P.  C.  450.    9  Mod.  167, 
is  repealed  ia  these  fespeots,  by  stat.  18     181.     10  Med.  230. 
Geo.  3.  c.  60.  .      . 
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Constructionf,  word  [descent]  5   notwithstanding  it  was  urged  that  the  ex- 
papisu.  pfession  of  [purchased  by  a  papist],  especially  when  the  words 

-following,  viz.  [in  his  own  name,  or  in  the  name  of  another  in 
trust  for  him],  must  be  intended,  where  such  papist  is  active, 
and  does  something  for  himself;  whereas  in  case  of  a  devise  ta 
hira,^or  settlement  upon  him,  there  the  person  taking  is  merely 
passive,  and  may  know  nothing  of  the  matter  ^fore  it  is 
done :  however,  it  is  now  settled  by  the  House  of  Peers,  that 
either  a  devise  or  settlement  to  a  person  professing  the  popish 
religion,  of  above  eighteen  years  and  a  half,  is  void^  and  the 
person  not  capable  of  taking;  the  act  intending  utterly  to 
disable  the  papist  of  that  age  to  take  any  new  acquisitions,  or 
what  was  not  his  ancient  inheritance. 

In  the  same  case  of  Roper  and  Ratcliffe  it  was  determined, 
that  if  lands  are  devised  to  be  sold  in  trust,  in  the  first  place 
to  pay  debts  and  legacies,  and  to  pay  the  surplus  to  J.  S.  a 
papist,  J.  5.  is  rendered  incapable  by  the  latter  clause  of  this 
statute  to  take  the  surplus,  forasmuch  as  it  is  a  profit  arising 
out  of  land,  and  such  devisee,  by  laying  down  the  money,  may 
prevent  the  sale ;  and  if  such  contrivances  were  to  prevail,  th(S 
statute  would  signify  little  or  nothing;  so  though  this  surplus 
be  made  payable  to  a  person  at  a  fiiture  day,  (viz.)  at  twenty- 
one  or  marriage,  with  a  devise  over,  if  the  first  devisee  should 
die  before  twenty-one  or  marriage.  ( I ) 

So  if  land  descend  to  a  Roman  catholic  above  the  age  of 
eighteen  and  a  half;  this  being  a  descent,  is  not  within  the 
latter,  but  is  within  the  first  clause,  and  such  papist  shall  not 
be  capable  of  taking,  until  he  doth  conform ;  but  he,  by  the 
words  of  the  act,  is  disabled  to  take  in  respect  of  himself  onlvj 
and  not  in  respect  of  his  heir, 
r  6  1  For  further  particulars  on  this  statute,  see  the  following  case* 


CA813.  HILL  terms  FILKIN. 

9  Mod.  154.      Anns  Stephmion,  a  papist,  having  a  grandaughter  Frances, 

10  Mod.  481.  njjQu^  fourteen  years,  and  a  grandson  John  aljout  twelve  years 
2  £q.  Ca.  Ab.  of  age,  devised  her  lands,  (being  about  701.  per  ann.  in  Lin- 
^etEccaseof  colnshire)  and  all  her  personal  estate,  to  three  trustees  and 

Carteret  ver-  ^jj^j,.  heirs,  (two  of  which  were  papists.)  in  trust  to  sell,  to  pay 
sus    Carteret,  ...  .  ^..i  i.i 

post  132.         her  debts  and  legacies,  and  to  pay  the  surplus  to  her   gran- 
daughter FranceSy  at  her  age  of  twenty-one  or  marriage,   if 


(1)  Vide  I  Atk.  622|  as  to  the  grounds  of  this  determinatton. 
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such  marriage  should  be  with  the  consent  of  the  two  popish  ^^^^  ^' 
trustees ;  and  if  the  said  grandaughter  should  die  before  such  A  pa^Ast  eon-' 
age  of  twenty-one^  or  marry  without  consent,  that  then  such  iSomM&cof 

residue  should  go.  and  be  paid  to  the  said  testatrix's  grandson,    tekinr  isods 

^  *^  ^  devised  to  him 

under  tlist  sge.    Qiu 

There  was  a  petition  to  the  late  Lord  Cowper  for  the  edu-' 
eating  of  this  grandaughter  under  protestant  guardians,  or  at  a 
protestant  school;  and  upon  an  order  made  by  the  court,  for 
her  being  sent  to  a  protestant  school,  and  the  person  who  had 
the  care  of  her  going  with  her  out  of  court,  and  telling  her^ 
''  he  hoped  she  would  be  in  a  little  time  sensible  of  the  errors 
'^  and  superstitions  of  the  popish  religion  ;*'  she  thereupon 
**  said,  '^  I  turn  heretic?  I  would  sooner  be  torn  to  pieces- by 
*•  wild  horses/' 

And  now  the  plaintiff  Hill,  as  grandson  and  heir-at-law, 
and  devisee  over  of  this  trust-estate,  brought  his  bill,  in  order 
to  compel  'the  trustees  to  execute  a  conveyance  unto  him, 
proving,  that  he,  though  educated  a  papist,  was  turned  pro-  [  7  ] 
testant,  and  had  conformed.  Whereupon  the  only  question 
was,  whether,  in  regard  the  grandaughter  FranceSy  who  was 
admitted  to  be  a  papist  at  the  time  of  making  the  devise,  and 
at  the  death  of  the  testatrix,  and  also  at  the  time  of  her  mar- 
riage;  (for  she  had  been  married  twice,  (viz.)  once  at  the 
iZomt^b  chapel,  being  the  chapel  of  the  Emperor's  resident, 
and  after  the  manner  of  the  papists,  and  this  was  with  the 
consent  of  the  trustees ;  afterwards  she  was  married  in  a  pro- 
testant church,  according  to  the  manner  of  the  church  of 
England;  upon  which  last  marriage,  and  before  her  age  of 
eighteen,  she  conformed,  and  turned  protestant ;)  whether  she 
was  entitled  to  take  the  trusts  of  the  real  estate  ?  for  it  was 
admitted  she  had  a  good  right  to  the  personal  estate. 

And  for  her  taking,  it  was  insisted,  that  the  act  against 
the  growth  of  popery,  (viz.)  the  statute  of  1 1  &  12  W.  3. 
cap.  4.  upon  which  the  present  question  was  grounded,  had 
these  views,  Ist,  To  show  a  tenderness  to  infants,  whose  judg- 
ments being  immature,  and  more  easily  deluded,  the  prejudice 
of  education,  or  any  weak  arguments,  might  induce  them,  in 
their  tender  years,  to  embrape  the  popish  religion. 

But,  2d/jf,  It  was  said  the  act  did  not  delign  that  this  should 
be  so  fatal  upon  such  infants,  as  for  ever  to  make  a  forfeiture 
of  their  inheritance ;  but  that  if  such  infant  papists  should, 
within  six  months  after  their  respective  ages  of  eighteen,  con- 
form, they  should  be  restored  to  their  inheritance ;  nay,  though 
the^  faadforfi^tect  it,  for  want  t>f  a  conformity  within  six  mopth«i 
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HiLKir.  ^fter  eighMti,  yet  stilly  upon  confdrthity,  they  Bhoiild  bb 

i'estored  t6  iti 
[81  9dfy^  That  as  this  statute  ptitiished  the  pftphtu^  «b,  on  the 

other  hand,  it  intended  td  encourage  tho^e  Who  should  cOtl- 
forodi  by  inviting  them  in,  upon  the  prevailing  motives  of 
interest,  even  the  restitution  of  their  inheritance  j  Otherwise 
it  must  be  thought  a  hard  thitig  in  the  legislature^  that  thbs^, 
iVho  under  the  age  of  eighteen^  or  eighteen  and  a  half|  for  eter 
60  good  a  consideration^  (*ould  not  dispose  nt  oh^  foot  of  their 
estate^  should  yct^  if  thtough  the  immaturity  of  their  judgmetil, 
they  were  sedut^ed  to  the  Romish  religion,  forfeit  iill  -their 
inheritance^  Without  beihg  able  to  retrieve  it  afterwards  by  theit 
conformity! 

And  indeed  the  first  clause,  enacting  that  everV  p^pisti  Or 
person  profetoing  the  popish  religion,  Unless  they  conformed 
within  6i)t  months  after  attaiiniig  their  age  Of  eighteen ^  should 
not  he  capable  of  taking  by  descent^  devise  or  Htnitation,  im- 
plied, that  if  they  did  so  conform,  they  should  be  capable  of 
taking  by  descent,  devise  or  lihtitation;  and^  therefor,  tb 
make  these  two  clauses,  which  seemingly  eonfolind  each  othef, 
agree)  they  tnust  be  construed  to  mean,  that  all  papists,  Ot 
persons  professing  the  popish  reli^on,  should  not  be  capiible 
of  taking  by  descent^  devise  or  limitation,  except  such  papists 
as  should  be  under  eighteen  and  a  half  at  the  time  tlieir  title 
accrued  to  them,  and  that  these  should  have  an  opportunity 
o{  retrieving  their  inheritance  by  conforming* 

That  an  act  of  parliament  was  usually  construed  like  a  Will, 
according  to  the  intent ;  and  therefore^  if  one  by  his  will  de- 
vises all  his  lands  whatsoever^  to  J.  8.  in  ibe^  and  afterwards 
by  the  same  will  devises  Blackacre  to  J*  N,  in  fee  $  this  will 
may  seem  to  be  contradictory  by  devising  all  to  one,  and  yet 
[91  A  piut  to  another :  however,  such  seeming  contradiction  is 
.thus  reconciled,  (viz.)  the  testator  gives  fdl  biit  Dlackildre  to 
«/•  5.  and  disposes  of  Blackacre  to  /.  N. 

Or  in  the  principal  case,  the  two  clauses  might  be  thus  con* 
fStrued,  (viz.)  all  papists,  under  eighteen  and  a  half  at  the  time 
;of,  &c.  and  who  shall  conform,  shall  by  that  means-be  re-intitled 
to  their  estates ;  but  such  papists  as  are  above  that  age,  and 
whose  conversion  it  may  be  to  no  purpose  to  expect,  these  are 
to  be  under  a  total  disability :  which  construction  would  free 
jthe  legislature  from  that  imputation  of  hardship-  it  might 
otherwise  seem  .to  have  incurred ;  and  would,  at  the  same  time, 
both  punish  tiie  papist,  and  encourage  the  convert. 

Lord  Chancellm't^'^^y  the  words  and  jnteni  of  the  tatter 
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clause^  the  defendant,  the  grandaughter  Frances^  is  disabled  ^^^^ 
to  take  by  purchase ;  because  at  the  time^  (viz.)  at  the  death  of 
the  testatrix,  she  was  a  person  professing  the  popish  religion. 

And  as  to  taking  by  devise,  that  is  a  taking  by  purchase,  as 
was  adjudged  by  the  Lords  in  the  case  of  Bofper  and  (1) 
RatcHffe,  which  must  not  now  be  disputed. 

With  respect  to  the  objection,  that  the  words,  **  every  papist, 
^^  who  shall  not  conform  within  six  months  after  eighteen,  shall 
'*  be  disabled  to  take  by  descent,  devise,  or  limitation,"  imply, 
that  if  the  papist  does  conform  within  that  age,  such  person 
shall  be  capable  to  take  by  descent,  devise,  or  limitation,  that 
seems  to  be  a  non  iequihir :  an  affirmative  clause  may  imply  a 
negative ;  but  the  saying  that  a  papist,  unless  he  does  oonform, 
shall  not  take  by  devise,  does  not  necesmrily  imply,  that  if  he 
does  conform,  he  shall  take  by  devise,  &c. 

[Qu.  auteffiy  If  acts  of  parliament  arc  not  to  be  construed      r  10  1 
-  like  wills  ?  and  if  I  devise  that  J.  S*  shall  not  have  niy  lands, 
' unless  he  pays  to  such  a  person  1 001.  surely,  upon  thepaying 
*  of  the  lOOL  he  shall  have  my  lands.] 

Now  these  two  clauses  are  agreeable  and  reconcilable :  the 
first  regards  old  subsisting  estates,  in  respect  to  which,  it  lays 
a  temporary  disability  on  such  as  would  have  taken  them,  re- 
' moveable  by  conformity.  The  latter  clanse  disables  any  person 
professing  the  popish  religion  from  taking  any  new  acquisitions 
by  purchase,  and  (as  has  been  observed  before)  taking  by  de« 
vise,  is  taking  by  purchase ;  so  all  persons  taking  by  devise  are 
thereby  utterly  disabled,  if  they  are  persons  professing  the  popish 
religion,  though  under  eighteen  and  a  half,  and  beitfg  within 
Uie  latter  clause,  where  there  are  no  words  that  give  them  a 
power  of  retrieving  themselves  by  conformity,  they  i^e  for  ever 
barred ;  they  are  disabled  by  the  latter  clause,  and  not  within 
the  former. 

But  if  the  infants  are  (a)  so  young,  as  that  at  the  time  of  (a)  See  the 
the  accruing  of  their  title  (be  it  by  devise  or  limitation)  by  ^^  v.  Carte- 
reoson  of  the  tenderness  of  their  years,  they  are  ineffable  of  >^«*»  !»**•  135. 
embracing  any  religion,    then    they    are  aided  by   the  first 
clause,  and  not  otherwise. 

As  if  a  devise  be  to  the  child  of  a  Roman  catliolic  of  the 
age  of  one  or  two  years,  such  child,  by  reason  of  the  tender- 
ness of  hb  age,  being  incapable  of  professing  any  religion,  shall 
'  therefore  take  Within  the  first  clause ;  but  must  take  care  to 
conform  before  the  age  of  eighteen  and  a  half;  else  he  forfeits 

•  r 

^^-^^^^"'  --—^^-*^^^— —  •      —      -         1 — -I  — •■ — ■ — -  - -  ^j_^^_. 

(1)  1  Bro.  P.  C.  450.  and  so  Davers  r.  Dewcs,  post.  3  vol.  46. 
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Hill  v.  '         to  the  next  protestant  heir;  but  it  being  a  disability  only  vdthin 
^\  11  1      the  first  clause^  it  is  only  until  he  himself  confonns,  and  bars 
not  his  lieir*. 

'  So  as  to  the  word  [limitation]  in  the  first  clause :  if  in  a 
settlement  of  an  estate,  the  land  be  limited  to  a  papist  for  life, 
remainder  to  protestant  trustees  during  his  life,  to  support 
contingent  remainders,  remainder  to  the  first  son  of  the  papist 
in  tail  male,  and  so  to  every  other  son  successively :  this  first 
son  shall  take  by  limitation,  because  it  is  to  vest  in  him,  upon 
his  birth,  and. at  that  time  such  first  son  cannot  be  said  to  be 
a  person  professing  the  popish,  or  any  other  religion:  but  still 
he  must  take  care  to  conform  in  time,  (viz.)  before  eighteen 
and  a  half,  else  he  forfeits;  but  this  forfeiture  being  only  within 
the  first  clause,  it  is  but  a  temporary  disability,  and  only  until 
he  shall  conform,  without  extending  to  bar  his  heir. 

But  in  the  principal  case,  the  party,  at  the  time  when  the 
estate  was  to  vest  in  her,  was  a  person  professing  the  popish  re- 
ligion, and  therefore  within  the  latter  clause,  and  perpetually 
disabled  to  take  any  thing  by  purchase,  and  consequently  by 
devise  :  that  she  was  a  person  professing  the  popish  religion 
is  plain,  first,  by  her  choosing  to  be  married  in  the  popish 
'  manner,  in  a  popish  chapel,  and  more  particularly,  by  her 
ha^ng  said,  ^^  that  sooner  than  she  would  be  a  heretic,  slie 
'^  would  be  torn  to  pieces  by  wild  horses." 

It  is  very  true,  there  may  be  a  difficulty  attending  this 
opinion;  I  mean,  that  of  fixing  the  boundary  of  time  when  a 
person  may  be  said  to  profess  the  popish  religion ;  and  in  such 
a  case,  where  any  doubt  appears,  it  is  reasonable  that  the  scale 
should  fall  on  the  infant's  side,  and  in  favour  of  the  party  who 
would  otherwise  suffer ;  but  in  the.  present  case,  by  reason  of 
r  12  ]  the  Instances  already  mentioned,  the  defendant  Frances  die 
grandaughter  plainly  appears  to  have  been  a  person  professing 
the  popish  religion,  when  this  estate  was  to  have  .vested  in 
her,  by  the  death  of  the  testatrix ;  the  consequence  of  which 
is,  that  she  is  disabled  by  the  second  clause,  and  they  who  are 
disabled  by  the  second  clause,  were  never  intended  to  be  aided 
by  the  first ;  they  are  for  ever  disablecl,  without  a  possibility 
of  retrieving  themselves  by  any  conformity. , 

Also  it  is  my  opinion,  that  the  first  clause  in  relation  to 
a  papist's  taking  by  descent,  which  is  in  no  sort  within  the 
second  clause,  does  extend  to  those  who  take  by  descent, 
though  they  be  past  the  age  of  eighteen  and  a  half  at  the 
time  when  their  title  accrues,  so  as  to  lay  them  under  a 
temporary  disability,  (viz.)  until  they  conform. 
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Then  as  to  equitable  circumstances,  I  cannot  see  any  jn  Hill  v. 
favour  of  the  grandaughter ;  it  seems  plain,  that  she,  being 
the  elder  of  the  two  grandchildren,  had  given  the  greater  hopes 
of  her  being  a  papist,  and  for  that  reason,  was  preferred  to  her 
brother,  the  heir  of  the  testatrix,  which  was  an  hardship  ijpon 
him,  as  it  was  an  hardship  upon  an  heir,  who  is  favoured  in  all 
courts  both  of  law  and  equity ;  on  the  contrary,  it  cannot  be 
a  hardship,  that  the  grandaughter  should  lose  that  estate  which 
was  plainly  given  her  as  a  reward  for  being  a  papist,  when  she 
is  turned  protestant ;  if  *that  be  so. 

1  own,  for  my  part,  I  cannot  but  believe  there  was  some  pri- 
vate trust  lodged  in  the  trustees,  that  ^e  grandson  should 
have  the  estate,  if  he  were  a  papist;  also  some  secret  terms,  on 
this  marriage  of  the  grandaughter  with  FUkiny  that  she  should  [  13  ] 
enjoy  her  religion,  &c.  ebe  why  so  much  haste  to  marry  a  girl 
of  fifteen  to  one,  who,  having  no  estate,  could  make  no  settle- 
ment upon  her  ?  therefore  let  the  bill  be  amended,  and  both 
the  trustees,  and  the  defendant  FUkin,  the  husband,  shall  an- 
swer to  these  matters. 

And  then  I  will  have  the  assistance  of  the  judges ;  as  was 
doxie  in  the  case  of  RaicUffe  and  Roper ;  for  though  the 
estate  in  question  be  small,  yet  (probably)  it  is  a  contrivance 
of  the  papists  to  bring  this  point  to  a  determination,  which  in 
some  aspects  may  seem  favourable  to  them,  and  has  not  yet 
been  settled.  (1) 

And  as  (I  presume)  this  is  intended  to  be  carried  elsewhere, 
for  that  reason,  let  it  appear  with  all  its  circumstances ;  and 
in  regard  both  sides  pretend  great  poverty,  and  this  suit  may 
be  chargeable,  let  each  party  have  40/.  paid  by  the  trustees 
out.of  the  profits. t 


IVY  versus  GILBERT  ^  ah*  Case  4. 

Roger  P&meroyy  seised  in  fee  of  the  capital  messuage,  called  rj^^^sgj 
Sandridge,  and  lands  in  Devonshhe,  did,  by  indenture  dated  2  Eq.  Ca.  Ab. 
29th. 3f ay,  1651,  and  by  fine,  pursuant  to  his  marriage-arti-  A^tnS'ttem 
cles,  settle  the  premises  in  question  to  the  use  of  himself  for  'P''  '^**"' 
:l]fe,  remainder,  as  to  part,  to  his  wife  for  life,  for  her  jointure,  porrioDft  if  it 
reminder,  as  to  the  whole,  to  the  first,  &c.  sons  of  the  mar-  cSjS!r*meSiSd" 

-  t  Tl)|3  case  came  on  afterwards^  (viz.  in  June  1725,)  to  be  heard  upon 
the  amended  bill,  before  Lord  Chancellor  King,  who  decreed  in  favour  of  the 
defendant,  contrary  to  the  opinion  of  Lord  MaccUsfield. 

(1)  The  dauses   of  the  act  updn    pealed  by  statute  18  George  3.  cap. 
whidi  these  questions  arose  are  re«    '60. 
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lvYt^  riage^  in  tail  malei  remainder  to  tnifiteea  Ibr  120  years,  for 

of  SilSJ  Uie  raising  portions  for  daughters  of  the  marriage^  on  failure  of 
portions,  it      jjj^yg  jjjuu  remainder  to  himself  in  fee. 

implies  •  He-  ' 

^tive,  that  th^y  fthnU  not  b«  raised  aoy  oiber  way. 

Atrust-terin  »  The  trUst  of  the  term  of  120  years  for  daughters' por- 
tions oufof  tions  was,  that  the  trustees  should  riuse  and  pay  out  of  the 
"  d^'rofitT**  ^^^^  ^^^  profits  of  the  premises,  as  well  by  leases  for  one, 
weU  by  leas-  two,  or  three  lives,  or  for  any  number  of  years  determinable 
iwes  or  ***  thereon,  or  (1)  for  tMrcnty-one  years  absolutely,  at  the  old  rent, 
twenty-one  15001.  for  daughters'  portions,  to  be  paid  to  the  only  daughter 
old  rent;  this  of  the  marriage,  if  but  one;  and  to  be  divided  amongst  them, 
t*«?iTJ^  if  more  than  one. 

to  raise  the 

portions  by  anniial  proRts  or  bv  lea^n^,  and  not  by  nort^a^  or  sale ;  and  if  the  trustee 
ID  such  trust  ternif.morC|^a|^es  for  the  portioo*  the  mortgage  is  void,  when  the  portioa 
might  haVe  been  raised  by  the  profits. 

^  There  was  but  one  child  by  the  marriage  that  lived,  and  that 

^  J  was  a  daughter,  called  Joan^  who  married  Humphrey  GUberty 
the  defendant  Gilberts  father  $  but  the  portion  was  not  paid 
on  the  marriage,  nor  raised  till  after  the  father's  deatlu 

Roger  Pomeroy,  the  father,  who  had  made  this  marriage 
settlement,  and  upon  which  he  had  reserved  the  fee  to  him- 
self, having  no  son,  and  having  a  nephew  of  his  name^  (Hugh 
PomeroyJ 

By  indentures  of  lease  and  release,  dated  29th  and  SOtfa 
May  1706,  settled  the  reversion  in  fee,  expectant  on  his  own 
death  without  issue  male,  and  sulyect  to  the  term  of  120  years, 
to  the  use  of  trustees  for  ten  years,  remainder  to  his  nephew 
Hugh  Pomeroy^  for  life,  remainder  to  his  first,  &c«  son  in  tail 
male,  remainder  to  John  Gilbert^  son  of  his  daughter  JoaiHy 
for  life,  remainder  to  his  first,  &c.  son  in  tail  male,  remainder 
to  himself  in  fee ;  the  trust  of  the  ten  years'  term  was;  that  in 
case  his  son-in-law  Gilbert^  and  his  wife  would  release  the 
1500/.  portion  secured  by  the  120  years'  term,  then  the  trus- 
[  IS  1  ^^^  ^^  ^^^  ^"  years'  term  should  raise  19002.,  (vis.)  1500/. 
of  it  to  be  laid  out  in  a  purchase  of  land,  for  the  benefit  of 
the  son-in-law  and  daughter  Joanj  and  400/.  residue  of  the 
'  19002.  to  be  paid  to  his  son-in-law  himself. 

In  July  1708,  Roger  Pomeroy,  the  father,  died  without 
issue  male,  leaving  his  grandson,  the  defendant  John  GUberi^ 

(1)  In  3  Bro,  P.  C.  468,  where  this  '^  and  pay  out  of  the  rents  and  pro- 
case    is   very  accurately    stated,    the  '^  fits  of  the  said  premises,   nitd    by 
word  "  as"  is  used  instead  of  "  or,*'  "  leasing    thereof    for   one,  two,  or 
but  in  Rc^.  Lib..  A.   1721,  fol.  458.  "  three  llves^  ^o,  or  for  %l  yeiOrs," 
the  worcH  are,  ^[  upon  tnu»t  to  r^^ 
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his  M«e*titar )  bul  his  daughter  Joan*^  {Jortiott  hdd  tibt  V^en  jkt     iw  t^. 
palll,  though  fthe  had  beeh  long  married.  Gaiiktt. 

l/poti  the  death  ot  Roger  Pomeroy,  the  father^  hia  nephew 
.  ^Ttf^Ai  eiltefed^  by  virtue  of  his  estate  for  life  given  by  the 
voluntary  settlemeht^  subject  to  the  1 20  years'  term  for  daugh- 
ters' ^ortionsj  but  tot  four  years  afterwards  the  daughter's 
portion  was  tinpftid^  tind  the  said  Hugh  Pomeroy  all  the  while 
in  possession. 

.  In  1713|  applitdtion  was  made  by  the  fklflily  to  the  plain- 
tiif's  father  to  advance  the  1500f.,  being  the  daughter  Joan's 
portion^  on  the  Assignment  of  the  trust-term  for  120  years^ 
created  for  the  raising  thereof^  who  being  advised  this  waft  a 
■good  titie^  being  ikn  absolute  term,  advanced  the  money  to  the 
defendant's  own  father  for  his  mother's  portion. 

Accordingly,  by  indenture  the  8th  AfUy  1 7 1 2,  the  defendant's 
father  Humphrey  GilbM,  and  his  mother  Jodn,  to'  whom  the 
fpdrtion  was  due,  and  Who  had  taken  adminlstratioii  to  the  sur^ 
Vtving  trustee  of  the  1 20  years'  term ;  and  the  refnainder- 
man  Hugh  Pomeroy^  the  nephew,  join  in  assigning  the  120 
yeArs'  term  td  the  plaintlflf's  father,  Jonathan  It>y. 

October  1716,  Hugh  Pomeroy^  the  nephew,  wfio  had  the 
remainder  for  life,  subject  to  the  120  years*  term  for  raising 
daughters'  portions,  died  without  isstte  male, having  enjoyed  the  [  ^^  ] 
premises  horn  the  death  of  his  uncle  Roger  Pomeroy,  to  his 
own  detith^  and  left  Daniel  Pomeroy  his  executor,  but  left  no 
aasetl. 

'  Upon  the  death  of  Hugh  Pomeroy^  the  nephew,  the  defend- 
ant JoAn  Gilbert  J  entered  and  took  the  profits;  and  upon 
'the  plaintiff  the  mortgagee's  bringing  a  bill  of  foreclosure,  the 
^question  Was,  whether  by  the  words  of  this  trust,  the  portion 
could  be  raised  by  mortgage,  or  any  other  way,  than  by  annual 
profits  or  leasing  ? 

Objected  for  the  plaintiff^,  Uf,  That  here  was  an  honest 
mortgagee,  and  the  tenn  of  120  years  a  subsisting  term  in  law; 
that  the  defendants  claimed  under  a  voluntary  setUement; 
'and  the  power  to  raise  the  portion  being  by  rents,  issues,  and 
profits,  the  Word  [profits]  when  not  expressly  called  annual 
^profits,  had  been  frequently  understood  to  signify  any  profita 
that  the  land  woiild  yield,  either  by  lea^ng,  selKng,  or  mort- 
gaging- 

That  the  words  [as  well  by  leasing,  irC]  were  only  addi- 
tional, and  not  restrictive ;  and  if  the  pcjrtion  Were  to  be  raised 
only  by  leasing,  then  it  could  not  be  raised  by  aiifiutd  rents 
tmlH  leasing ;  that  to  fiay^  all  Uie  ptofitd  &)ronld  te  applied 
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!▼¥«.•  to  the  portion,  during  the  life  cfHugh  Pomeroy,  ivho  was  the 
reniainder*nian  for  life,  would  be  a  great  and  undesigned  hard* 
•hip  upon  Htqfh  Pameray^  by  defeating  him  of  the  whole  bene^ 
fit  of  his  estate  for  life ;  it  would  be  to  stanre  the  tenant  for 
life,  and  this  for  the  benefit  of  a  remote  remainder-man,  who 
was  to  have  nothing,  until  after  the  death  of  the  tenant  for  life 
without  issue  male;  which  was  a  construction  against  all  rules 
of  equity. 
[  n  ]  As  if  one  were  to  devise  lands  for  the  payment  of  debts, 

and  afterwards  to  ui.  for  life,  remainder  to  B.  in  fee ;  here, 
though  ^/s  estate  would  be  only  after  debts  paid,  yet  should  he 
not  bear  the  whole  burthen  of  the  debts,  in  regard,  this  would 
entirely  defeat  the  devise  as  to  him,  which  would  be  to  destroy 
part  of  the  will. 

But  especially  it  would  be  harder  in  this  case,  consider- 
ing Roger  Pomeray's  chief  regard  seemed  to  have  been  for  his 
kinsman  Hugh  Pom/tray  ^  who  was  both  of  his  name  and  blood, 
and  who  might  well  be  thought  to  have  been  named  by  him  first 
in  the  will,  with  an  intention  of  preferring  him  to  the  persons 
to  whom  the  subsequent  limitations  were  made:  and  as  this 
would  be  a  hardship  on  the  tenant  for  life  to  pay  it  out  of  the 
profits,  so,  on  the  other  hand,  it  would  be  prejudicial  to  thf 
daughter  to  receive  that  portion  by  dribblets,  which  ought  to 
be  advanced  at  once,  and  in  a  gross  sum,  on  her  marriage. 

2d/^,  It  was  observed,  that  a  child  claiming  a  portion,  was 
favoured  in  equity,  even  as  much  almost  ais  a  creditor;  nay, 
that  here  the  daughter  was  actually  a  purchaser  of  her  portion, 
it  being  in  consideration  of  a  marriage,  and  the  mother's  por- 
tion ;  and,  therefore,  if  the  words  would  any  ways  bear  it,  the 
court  should  assist  it  with  the  most  favourable  construction ; 
consequently,  as  the  word  [profits]  would  extend  to  a  mort- 
gage, it  should  be  taken  in  that  sense ;  and  the  rather,  where 
the  next  limitation-  in  the  settlement  to  the  term  for  securing 
the  portion,  was  a  remainder-  in  fee  to  the  heirs-at-law  of 
Roger  Pomeroy,  who  made  the  settlement;  and  if  on  the  death 
of  Roger  Pomeroy ,  die  heir  had  entered  and  taken  the  profits, 
these  profits  so  taken  by  the  heir-at-law,  would  never  have 
[  18  ]  gone  in  discharge  of  the  portion ;  that  if  the  heir-at-law  could 
never  have  defended  himself  against  the  daughter,  to  whom 
the  portion  was  due,  so  neither  could  tlie  persons  under  the  se- 
cond settlement ;  forasmuch  as  they  claimed  under  the  limita- 
tion to  the  heir-at-law. 

Sdly,  It  was  insisted,  that  the  sense  was  imperfect :  (viz.) 
the  trust  of  the  term  of  1 20  years,  was  to  raise  the  portion  out 
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of  the  rents^  issues,  and  profits,  <w  well  by  leasing  the  premises,   ^^^  •'• 
for  one,  two,  or  three  lives,  or  fo^  any  number  of  years,  deter- 
minable on  one,  two,  or  three  lives^  or  for  twenty-one  years  ab- 
solutely, reserving  the  ancient  rent ;  so  that  there  was  nothing 
to  answer  these  words  [as  well],  no  correlative.  (1) 

Now,  the  words  understood  might  be  to  raise  the  portions 
by  rents  and  profits,  as  well  [as]  by  leasing,  and  the  words  [as 
well  as  by  leasing]  being  usually  inserted  in  cases  of  IVestem 
estates,  where  fines  are  commonly  raised  by  leasing,  the  same 
might  here  have  been  used  in  majorem  cauielam,  to  empower 
the  trustees  to  make  leases,  notwithstanding  that  the  general 
word,  viz.  [profits]  included  that  power;  and  it  was  common  to 
say,  in  those  kind  of  settlements,  in  trust  to  raise  the  portion 
by  rents,  issues,  and  profits,  or  by  sale,  lease,  or  mortgage, 
though  all  this  ha4  been  before  implied  by  the  word  [profits] .  . 

Lastly^  It  was  represented  as  very  hard  for  a  court  of  equity 
to  decree  the  loss  of  an  honest  debt,  in  a  case  where  such  dd)t 
would  be  safe  at  law,  and  to  put  the  mortgagee  to  follow  the 
personal  assets  of  Hugh  Pomeroy,  the  remainder-man,  for  the 
payment  of  his  debts ;  especially  when  the  executor  of  Hvgh, 
who  was  made  a  party  to  the  suit,  has  denied  assets ;  and  as 
to  the  subsequent  settlement,  this  could  not  alter  or  prejudice  [  19  ] 
the  former  security,  made  by  the  first  settlement  for  the  portion. 

Lord  Chancellor. — It  will  be  very  material  to  know  the 
yearly  value  of  the  premises  charged  with  this  portion,  in  order 
to  see  within  what  time  the  portion  could  be  raised ;  though 
it  seems  as  if  the  second  settlement  made  by  Roger  Pomeroy 
having  created  a  term  of  ten  years  only  of  the  premises  for . 
securing  19001.  the  parties  thought  that  the  same  would,  in  a 
reasonable  time,  be  a  proper  fund  or  security  for  the  riusiog^ 
of  this  lesser  portion  of  15002. 

I  take  it  to  be  a  rule,  that  where  a  trust  of  a  term  for  raising  - 
portions  for  daughters,  does  direct  a  particular  method  for 
raising  them,  it  implies,  a  negative,  that  th^y  shall  not  be  raised 
any  other  way,  and  when  the  trust  of  the  term,  in  the.pre-* 
sent  case^i  is  to  raise  die  portion,  by  leasing  for  one,  two,  or 
three  lives,  or  for  any  term  of  years,  determinable  upon  one^ 
two,  or  three  lives,  or  for  twenty-one  years  absolutely,  it  shall 
not  be  raised  by  any  other  way ;  and  i(  is  considerable,  that  - 
even  by  this  way,  (viz.)  of  leasing,  it  could  not  be  raised,  but 
by  making  such  leases  upon  which  the  old  rent  was  reserved. 


(1)  Vide  ante,  p.  14. 
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Gi^LB  ^'  •  '^^  natural  meaaipg  of  raising  a  portioii  by  renU,  iasMeHy 

and  profits,  is  by  the  yearly  prpfits  ]  but  to  prevent  fin  inqon^ 
meaning  of  Yenicnce,  tlie  wor4  [pr<>fits]  has,  in  some  (o)  particular  in* 
the  word  ^^  stances,  been  extended  to  any  profits  which  tjie  land  will 
aDDualproats,  yield,  either  by  sale  or  mortgage;  but  where  there  are  sub*-- 
nccMskyrin  ^^V^^^^  ^^^^  ^®  explain  and  restrain  it,  as  by  l^asingi  I  have 
some  cases,  it  not  heard  of  any  case  which  baa  said,  that  any  other  method' 
struedtoex-     ^^^'1  ^c  made  use  of  for  the  raising  of  it«  (1) 

tend  to  aoy  profits  that  cap  be  made  by  sale  or  mortgage, 

(a)  Vide  the  ease  of  Trafford  v.  Ashton,  vol.  1.  418. 

[  20  ]  It  is  as  much  the  intent  of  the  settlement  to  confine  the, 

manner  of  raising  this  portion  to  leasing,  as  to  secure  any 
portion  at  all ;  and  consequently  it  would  be  a  plain  breach  of 
trust  to  raise  it  any  other  way. 

And  at  the  time  of  making   this  settlenient,-  (which  was. 
in  1657,)  I  do  not  think  that  the   word    [profits]    was   ax- 
tended  to  signify  the  profits  which  might  be  made  of  land  by» 
sale  or  mortgage. 

Here  is  no  time  appointed  for  the  raising  of  this  portion ; , 
and,  therefore,  the  portion  in  this  case  is  due,  when  the  {b) 
this  in  the        profits  can  raise  it ;   and  it  carries  no  interest ;  but  when  the 
EVeVnr*   '     *"™  ^^  1500/.  is,  or  might  have  been  raised  by  the  profits,  then, 
EirelyD,  post    it  becomes  due,  and  the  land  is  discharged,  as  having  borne  ita. 

Whereapor.    burden, 

tion  is  to  be  raised  by  annual  profits  or  fines,  if  no  titpe  be  appointed^  tbe  portion  is  not 

due,  till  such  time  as  it  might  be  so  raised. 

The  profits  received  by  Hifgh  Pomeray^  are  as  received  by 
the  mortgagee  Ity^  because  it  is  said  in  the  last  clause  in  the 
mortgage-deed,  that  it  should  be  lawful  for  Hugh  Pomeroy 
to  take  the  profits  without  account,  until  default  of  payment ; 
so  that  he,  by  this  clause,  is  tenant  at  will  to  the  mortgagee^ 
which  makes  it  to  be  the  same  thing,  as  if  the  mortgagee  had  * 
let  it  to  any  other  person ;  therefore  this  mortgage  made  to  the 
plaintiff  is  not  pursuant  to  the  trust,  and  so  much  6f  the  profits, ' 
as  have  been  received,  must  go  towards  the  payment  and  sinking 
of  the   portion ;    only  here  having  been  a  power  of  leasing, 
and  the  intention  having  been  to  charge  the  land  as  for  as  ' 
may  be, 

Let  the  Master  see  how  far  the  land  might  have  been  chai|fed  ' 
by  leasing,  and  whether  any  lives  were  vacant,  and  reserve 
[211      ^^^  consideration,  how  far  the  estate  shall  be  chargeable  there- 

(1)  So  Evelyn  v.  Evelyn,  post  666.    3.  Bro.  P.  C.  503.     Gibson  v.  Sogers 
Mills  V.  Banks,  post.  3  vol.  8.   Okeden    Amb.  95. 
V.  Okeden^  1  Atk.  650.  Small  v.-  Wi^9> 
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by  i  and  let  tha  representative  of  Hugh  Pomeroy  pay  the  mort-  ^^v  v, 
gage  money  and  interest,  as  far  as  the  assets  will  extend. 

This  decree  was  afterwards  affirmed  in  the  House  of  liords, 
though  thought  a  very  hard  case,  (1) 


HARVEY  verms  HARVEY.  Case  5. 

.  AttheRoUs. 

Uns  seised   of   a  real   estate,  and  possessed  of  a  personal  2  Eq.  Ca.  Ab. 
estate,  and  having  several  children,  devises  all  his  real  and  per-  ^fi^-  P^*  ^0. 

1  1.       .,  ...  .1     9f\i\^i    A  father  pvei 

sonal  estate  to  his  eldest  son,  charging  the  same  with  lOOUr.  a  legacy  to  au 
a-piece  to  all  his  younger  children,  payable  at  their  respective  |^f  ^^emy^S 
ages  of  twenty-one,  but  in  the  will  no  notice  is  taken  of  main-  In  what  case, 

tenance  for  the  younger  children  in  the  meim  time.  mauner  the 

Court  will  allow  maiDteaance  to  the  infant  out  of  tha  Uj^acy,  before  it  is  due* 

The  younger  children  bring  their  bill  in  order  to  recover 
interest,  or  some  maintenance  during  their  infancy. 

Upon  which,  the  Master  of  the  Rolls,  having  taken  time 
to  consider  of  the  case,  and  having  been  also  attended  with 
precedents,  decreed,  that  the  younger  diildren  should  recover 
maintenance. 

His  Honour  observed,  that  these  being  vested  legacies,  and 
no  devise  cfver,  it  would  be  extreme  hard  that  the  children 
should  starve,  when  entitled  to  so  considerable  legacies,  for 
the  sake  of  their  executors  or  administrators,  who,  in  case  of 
their  deaths,  would  have  the  said  legacies.  ' 

That  in  this  case,  the  court  would  do  what,  in  common  pre-      [  22  ] 
sumption,   the  father,  if  living,  would,  nay,    ought  to  have 
done,  which  was,  to  provide  necessaries  for  his  children. 

That  a  court  of  equity  would  make  hard  shifts  for  the  pro- 
vision of  children :  as  where  younger  children  were  left  des- 
titute, and  the  eldest  an  infant,  equity  would  make  such  a 
liberal  (2)  allowance  to  the  gyardian  of  the  eldest,  as  that  he 
naiight  thereout  be  enabled  to  maintain  all  the  children  $  and 
for  the  same  reason,  the  court  would  likewise  take  a  latitude  in 
this  case }  that  since  interest  was  pretty  much  in  the  breast  of  the 


(1)  «Bro.  P.  C.468. 
(«)  Pierfoint  v.  Lord  Cheney,  ante,    2  Atk.  447.    Pein  v.  Peire,  3  Atk. 
1  ¥oL  49i»    Lanoy  v.  Duheo/Aihol,    51 L  (z) 


*.■«■ 


{z)  Tweddellr.  Tweddell,  \  Turner,  illegitimate  brother  of  the  infttttt  bytlie 
13.  And  the  Court  has  even  allowed  same  father  and  mother.  Bradskaw 
a  larger  maintenance  in  respect  of  tin     v«  Bradehaw  1  h  and  W,  647* 


2& 

Harvev  v. 
Hacvisy. 
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court,  thoagh  the  will  were  silent  with  regard  to  tha^  yetit 
should  be  presumed  that  the  father  who  gave  these  legacies 
iatended  they  should  carry  interest,  it  the  estate  would  bear 
it  J  for  every  one  must  suppose  it  to  have  been  the  intention  of 
the  father,  that  his  children  should  not  want  bread  during  their 
infancy.  (1) 

Nay,  that  for  Uiis  reason  it  had  been  held,  that  though  a 
legacy  were  devised  over  in  case  of  the  legatee's  dying  before 
twenty-one,  yet  the  infant  legatee  ought  to  have  interest 
allowed  him  during  his  infancy,  in  order  for  his  maintenance, 
with  this  difference  only,  tliat  where  the  estate  has  appeared  to 
be  small,  the  Court,  in  whose  discretion  it  always  lies  to  deter- 
mine the  qtiantum  of  interest,  has  ordered  the  lower  interest. 

The  Court  cited  1  Chan.  Rep.  8vo«  265,  Glyde  versus 
Wright^  1  Chan.  Cases,  60.  Rennesey  versus  Parrot,  1  Chan. 
Cases,  249.    Leech   versus  Leech  ^    where  a  distinction  was 


(1)  So  Attorney^General  v.  Thomp^ 
aon.  Pre.  Cha.  337.  Green  v.  Belcher^ 
1  Atk.  507.    Haugbton  v.  Harrison,  9 


Atk.  330.  Heath  v.  Perry,  3  Atk, 
101.  Hearle  v.  Qreenbank,  3  Atk.  716. 
Incledon  v.  Northcote,  3  Atk.  438,  (y) 


(y)  The  general  rule  is,  that  where 
a  legacy  is  given,  payable  at  a  parti- 
cular time,  and  the  Will  gives  no  Di- 
rections as  to  Interest,  interest  fihijl  be 
given  only  from  that  time.  The  cases 
excepted  are,  where  the  le««cy  is  a  re- 
sidue, as  to  which  see  NicholU  v.  Os^ 
borne,  post.  419 ;  and  where  the  lega- 
tee, being  the  child  of  the  testator, 
Crickett  v.  Dolby,  3  Ves.  10.  Tyr^ 
rell  V.  Tyrrell,  4  Ves.  1.  Cham^ 
bers  V.  Goldwin^  11  Ves.  1.  Petty, 
Fellows,  1  Swan.  561.  n.,  or  a  person 
to  whom  the  testator  has  put  him§elf 
in  loco  parentis,  Beckford  v.  Tobin, 
1  Vez.  308.  Hill  v.  Hill,  3.  V.  ^  B. 
186,  is  an  infant,  Raven  v.  Waite,  1 
Swan.  553,  and  has  no  maintenance 
provide<l  for  him  by  the  will,  Mitchell 
▼.  Bower,  3  Ves.  287.  Long  v.  Lojuf, 
ib.  n.  Wynch  v.  Wynch,  1  Cox,  43:i. : 
and  in  these  cases  interest  shall  be 
given  from  the  death  of  the  testator, 
as  a  maintenance  for  the  legatee.  Mole 
T.  Mole,  1  Dick.  310.  Cary  v.  Askew, 
1  Cox^  941.  A  wife  is  not  excepted, 
nor  a  grandchild^  or  natural  child,  aa 
aucb.    Coleman  v«  Seynwur,   1  Vez. 


5209.  Demazar  v.  Pyhus,  4  Ves. 
647.  Perry  v.  Whitehead,  6  Ves, 
544.  miis  V.  Ellis,  I  Sch.  $•  L.  1. 
Stent  V.  Robinson,  19  Ves.  46l, 
Lowndes  v.  Lowndes,  15  Ves.  301. 

Where  a  legacy  is  made  payable 
with  Interest^  on  the  legatee  attaining 
SI,  &c.,  and  bequeathed  over  in  the 
event  of  his  dying  under  age,  and  the 
testator  has  not  directed  maintenance, 
the  Court  will  give  it,  even  though 
the  interest  was  directed  by  the  will 
to  accumulate,  if  the  testa^^r  was  the 
father  of  the  legatee.  Mole  v.  Mole, 
ub.  sup.  Stretch  s,  Watkins,  1  Madd. 
953.  or  if  the  legatee  over  consents ; 
or  if  the  legacy  is  given  to  a  class  of 
infants,  with  benefit  of  survivorship, 
and  no  ulterior  devise  over  5  but  not 
otherwise.  Greenwell  v.  Greenwell,  5 
Ves.  194.  Fair  man  v,  Green^  10  Ves. 
45.  Lomax  v.  Lomax,  11  Ves.  48. 
Ex  parte  Kebble,  ib.  604.  Erring  tan 
V.  Chapman,  ^  19  Ves.  90.  Errat  v. 
Barlow,  14  Ves.  909.  Marshall  v. 
Hoiloway,  9  Swan.  436*  Haley  v. 
Bannister,  4  Madd.  975. 
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taken  between  a  vested  legacy,  and  a  legacy  devised  over,  (vi2.)    Hjhvev  v, 

in  the  former  ^ase,  to  allow  a  maintenance  though  the  legacy 

was  not  payable,  but  to  give  no  maintenance  where  the  legacy 

was  devised  over ;   and  his  Honour  ssdd,  that  of  late  it  had 

been  the  practice  to  allow  maintenance  even  in  case  of  legacies      r  23 

that  were  not  vested ;  also  he  cited  2  Vent.  346.  Bourne  versus 

(1)  3yiife,  *  (though  the  name  does  not  there  appear,)  a  strong 

case  of  interest  being  allowed  for  an  infant's  legacy,  before 

the  same  became  payable. 

'    But  it  seems,  that  if  one,  not  a  parent,  gives  a  legacy  to  an 

in&nt,  payable  at  twenty-one,  without  any  devise  over,  and 

the  infant  has  nothing  else  to  subsist  on,  the  Court  will  order   * 

part  of  this  legacy,  in  order  to  provide  bread  for  the  infant, 

to  be  pud,  presently,  allowing  interest  for  the  same  to  the 

person  paying  it,  out  of  the  remaining  principal ;  though  this 

is  done  very  sparingly,  (z) 


Case  S. 
At  the  Rolls. 


ATTORNEY-GENERAL  versus  ROBINS. 

Onb  Robifis^  a  clergyman,  having  some  personal  estate,  and 
about  4001.  of  it  in  SoUth-Sea  Stock,  which,  at  the  time  of 
the  making  of  hb  will,  (viz.  in  Jutw  1720,)  was  valued  at  about  ^"e8^yjril 
lOOOL  per  cent.,  made  his  will,  and  thereby  gave  60i.  a-piece  fegacies^aod 
to  his  executors,  for  their  care  and  pains,  and  31,  a-piece  to  the  same  will, 
the  poor  of  three  several  parishes,  and  5/.  a-piece  to  his  ser-  J^aM here  will 
vants,  besides  several  other  charities;  and  at  the  latter  end  of  be  a  surplus, 
his  will  said,  that  he  apprehended  there  would  be  a  considerable  fuKherTela- " 
surplus  of  his  personal   estate  beyond  what  he  had  before  «»«*«  '!*®^ 
given  away  in  legacies,  for  which  reason  he  gave  several  further  former  part  of 

l^^-«^-  .  the  wiU  shall 

legacies.  j^^^^  p^^^ 

ence  in  case  of  a  deficiency. 

....  ^ 

After  this,  the  testator  made  a  codicil,  whereby  he  gave  ^  ^**  * 
several  other  legacies,  amounting  in  all  to  160/.  and  then  pro-  codicil,  and 
vided  in   his  codicil,  that  in  case  there  should  be  any  defi-  SJTbothf^oi^a 
ciency,  then  200/.  which  the  testator  had  given  by  his  will  drficiency 
for  re-building  a  chapel  for  St.  John's  College  in  Cambridge,  come  iutu 
should  not  take  effect,  saving  only,  that  as  much  as  should  be  ^^^^^o'a  -1 

(1)    As  to  the  case  of    Bourne  v.     1  vol.  786,    Healh  v.  Perry,  3  Atk. 
Tynle,  vide  Ackerley  v.  Wheeler,  ante,     102. 

II     I      I    ^^-^r— ■  .  '  ■  J ■  J—  ■-  - .    __B^-g-  ' .  ■  -  J.     ■ 

(2)  Vide  Walker  V.  Wetherell,  C,  Ves.    Be.  340.     Ex  parte  ]UP Key,  ib.  405, 
474.     Beasley  v.  Magrath,  3  Sch.  &     Ex  parte  Green,  I  Jac.  &,  W,  «53, 
li.  35.    Ex  parte  Darlingtm,  I  Ba.  &  .. 

Vol,  II.  c 
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thought  necessary  for  that  purpose^  should  be  laid  out  in  bean* 
tifying  the  old  chapel  there^  and  soon  afterwards  the  testa* 
tor  died. 

There  happened  to  be  a  great  deficiency^  by  reason  of  tfa^ 
fall  of  the  value  of  South«Sea  Stock,  which  the  testator  had 
computed  at  lOOOI,  per  cent. 

Upon  which  it  was  decreed  by  the  Master  of  the  RoUs» 
that  the  legacies  given  at  the  latter  end  of  the  will  being  upon 
a  presumption  that  there  would  be  a  surplus,  and  there  happen-* 
ing  to  be  no  surplus,  the  former  legacies  in  the  will  should 
have  a  preference,  and  those  legacies  given  in  the  latter  end 
of  the  will  should  be  lost. 

However,  as  to  the  legacies  given  by  the  codicil,  it  was  ob- 
jected, that  a  codicil  was  as  a  latter  will,  which  should  prevail 
over  a  former,  and  therefore  the  legacies  in  the  codicil  ought  to 
be  preferred  to  the  legacies  in  the  will. 

Sed  per  Cuf :  The  codicil  must  be  taken  as  part  of  the 
will,  so  that  if  there  be  a  deficiency  to  pay  both  all  the  legacies 
in  the  will,  and  likewise  those  m  the  codicil,  constant  experi- 
ence shews,  that  there  shall  be  an  abatement  in  proportion  | 
but  here,  when  the  testator  in  the  latter  end  of  hb  will  said^ 
that  in  regard  he  apprehended  there  was  a  considerable  sur* 
plus,  therefore  he  gave  additional  legacies,  the  same  appre« 
hension  of  a  surplus  must  be  intended  to  continue  in  the  tes- 
tator at  the  time  of  his  making  his  codicil,  and  the  legacies  in 
the  codicil  should  take  place  only  out  of  the  supposed  surplua^ 
were  it  not  for  the  latter  part  of  tlie  codicil,  (viz.)  that  the  lega- 
cies in  the  codicil,  should  be  paid  out  of  the  200L  given  for  the 
re-building  of  the  chapel,  and  out  of  the  remainder  of  what 
might  be  thought  necessary  to  be  laid  out  in  beautifying  the 
old  chapel. 

Also,  though  'twas  objected  that  the  charity^Jegacies  should 
be  preferred  to  the  other  legacies,  yet  it  was  decreed,  and 
said  to  have  been  formerly  so  ruled,  (a)  that  charity-legacies, 
being  but  legacies,  must,  on  a  deficiency,  abate  in  proportion, 
notwithstanding  that  by  the  civil  law,  charity-legacies  have  the 
preference  to  all  others. 


itt  ease  of  a 

eliArlt^lerft* 
cict,  as  well 
as  otbera  shall 
abate  in  pro^ 
portion;  out 
three  ponnds 

to  the  poor  of  the  parish,  shall  be  taken  as  part  of  funerals,  and  so  no  abatement, 
(a)  Ante  vol.  I.    " 


V*  Hudioo,  6;5r 


Tate  t;.  Austin  j  265.    Masters  v.  Masters^  421.  and  Attorney-General 


« •« 


With  respect  to  the  3/.  given  to  the  poor  of  three  several 
parishes,  these  the  Court  looked  upon  as  part  of  the  funeral, 
and  as  doles  at  the  ftmeral  i  and  therefore  held^  that  no  abate^ 
ment  ought  to  b«  made  out  of  themt 
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But  as  to  the  5/,  a-piece  given   to  the  servants,  though  Attobwby- 
these  had  been  paid  by  the  executors,  who  desired  an  allowance   v.  Robins. 
on  account  thereof,  yet  the  Master  of  the  Rolls  said,  he  could 
not  break  into  the  rule,  for  then  there  would  be  no  knowing 
where  to  stop ;  wherefore  these  legacies  were  to  abate  in  pro- 
portion*   . 

Lastly  J  It  was  urged,  that  the  60/.  a-piece  given  to  the  60/.  legacy  to 
executors  being  said  to  be  for  their  care  and  pains,  the  same  ^eare^wd 
became  a  debt:  and  the  executors,  viriute  officii^  being  entitled  painj,  iaca»c 
to  a  preferaoce,  might  pay  such  their  own  debt  first.  shall  abate  i|i* 

Sed  per  Cur':  The   executors,  if  they   please,  may  re-  prop*'*!""-. 
nounce;  and  the  legacies  to  them  are  but  legacies,  and  shall 
abate  in  proportion:  (I)  it  cannot  be  a  debt,  in  regard  that  can 
never  be  a  debt  to  the  executors,  that  was  not  so  to  the  tes- 
tator. 


(I)  So  Fretwell  v.  Slacjf,  2  Vem.  434.    Anon.  %  Atk.  171.  (s) 


tamm 


(z)  See  Dyosi  v.  D^oie^ante,  1  vol.    463.  Beeston  v.  Bootkf  4  Mmld.  161. 
305.    Page  v.  Leapingwell,  IS  Ves. 
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MAXWELL  vermu  WETTENHALL.  (I) 
Cask  7. 
Lord  Mac-  .  Jn  thi8  case  the  following  points  were  resolved : 

^  '  ^'  Ut,  If  one  gives  a  legacy  charged  upon  land  which  yields 
238.  pi.  11.  '  rents  and  profits,  and  there  is  no  time  of  payment  mentioned 
573!  ''l'  '5  *  ^"  ^^^  ^''  *®  legacy  shall  carry  interest  from  the  testator's 
Where  &  from  death,  because  the  land  yields  profit  from  that  time,  {z) 

ivhat  time  a 

leg^ftcy  sbaU  carry  interest.    If  a  leg^acy  be  fciveo  out  of  land,  it  carries  interest  from  the 

ffa^th  of  the  testator,  because  land  yields  profits. 

If  out  of  per-  '2dly,  But  if  a  legacy  be  given  out  of  a  personal  estate,  and 
yields  interest  no  time  of,  payment  mentioned  in  the  will,  this  legacy  shall 
teJ^t^estoioJ^s  ^^^  interest  only  from  the  end  of  the  year,  after  the  death  of 
death;  but  if  the  testator;  and  Lord  Chancellor,  upon  a  debate  from  what 
meiitbeinen-  ^^^^  interest  should  commence,  said,  that  he  took  this  to  be 
tioned,   then   ^he  settled  difference.  (2) 

interest  from  ^  ^ 

that  time. 


€€ 


(1)  Reg.  Lib.  B.   1721.   fol.   460. 

The   special  matter  of  tlie  master's 

*'  report  made  in  this  cause  coming  on 

*'  to  be   heard,   the   question  thereon 

'*  being,  whether  any  interest,  and  from 

"  what  time,  shall  be  paid  for  certain 

"  legacies  given  by  the  will  of  the  said 

"  testator  G,   Wood,  and  the  counsel 

y  for  the  said  legatees  insisting,  that 

"  the  said  legacies  having  been  charged 

*'  on  the  real  estate  in  question,  there 

''hath  been  raised  by  the  rents  and 

"  profits,  and  by  the  sale  of  the  said 

"  estate,   ami  by  other  parts  of   the 

"fund  by  the  decree  appointed  to  be 

"  applied  in  payment  of  the  said  tes- 

'*tator*s   legacies,  not  only  sufficient 

*'  for  the  payment  thereof,  but  that  it 

"appears  by  the  said  master's  report, 

*  that  there  will  be  reniaini nc:  in  his 


"  hands  the  sum  of  1851/.  and  that  they 
"  ought  thereout  to  be  paid  interest 
"  for  their  respective  legacies  from  the 
"  time  of  the  death  of  the  said  testator, 
"  His  lordship  declared  that  it  should 
"  be  referred  back  to  the  master  to 
"  compute  interest  on  the  several  lega- 
"  cies  at  5/.  per  cent,  (y)  from  the 
"  time  of  the  death  of  the  said  testator 
to  the  time  the  said  purchase-money 
was  brought  before  the  said  master, 
''  from  which  time  they  are  to  have 
"  their  proportion  of  the  interest  which 
"  has  been  made  thereon.*' 

(^)  So  Lloyd  V.  WiiiiamB,  2  Atk. 
108.  Bedford  y.  Tobin,  1  Vez.  308. 
BilsoH  V.  Saunderif  Bunb.  240.  £t 
vide  SlonehouMe  v.  Evelyn^  post,  3  voL 
253.  (x) 


(z)  Spunray  v.  Gfynn^  9  Ves.  483. 
Siiiri  V.  Weitby,  16  Vcs.  393.  J)a<^ 
vie$  V.  Davict,  Dan.  H4,  Pearson  Vt 
i^anoUi  \  Scb.  &L.  11. 


(y)  But  now  only  4  per  cent,  is  al« 
lowed.     Shirt  v.  WttlUy^  ub.  sup, 

(x)  SittoeU  V.  Barnard,  6  Ves.  520» 
Gibson  V.  BotU  7  Ves.  89,     Webster 
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Sdb/f  If  a  legacy  be  given  charged  upon  a  dry  reversion.  Maxwell  v. 
here  it  shall  carry  interest  only  from  a  year  *  after  the  death 
of  the  testator,  a  year  being  a  convenient  time  for  a  sale,  (z)     ^^ven^^l^o^ 

of  a  reversiou  or  remainder,  it  shall  not  yield  interest  but  from  the  end  of  the  year. 

4tA/y,  If  a  legacy  be  given  out  of  a  personal  estate,  con-     [  *27  ] 
sisting  of  mortgages  carrying  interest,  or  of  stocks  yielding  gonaf"/,^^'^* 
profits  half-yearly,    it  seems,  in  this  case,    the  •  legacy*  shall  a)nftistinp  of 
carry  interest  from  the  death  of  the  testator,  (y)  filu^^faVry-'i 

ing  interest,  then  it  shall  carry  interest  from  the  death  ^^  '^®  testator. 

Sthy^  If  a  legacy  be  brought  into  court,  and  the  legatee  if  a  legacy  be 
has  notice  of  it,  so  that  it  is  his  fault  not  to  pray  to  have  the  ^ourf ^le"4tee 
money,  or  that  the  money  should  be  put  out,  the  legatee,  fhaU  lose  the 
in  such  case,  shall  lose  the  interest  from  the  time  the  money  the^le^acy  re- 
was  brought  into  court;  but  if  the  money  was  put  out,  the  mains  in  court 
legatee  shall  have  the  interest,  which  the  money  put  out  by  the  cy  is  by  the 
court  did  yield.  ''T\  ?*? ^"^  * 

vvM«  ■»  «.*•  J  *v.«.  ^yj  ^^  mterest, 

legatee  to  have  such  interest. 

Gthlffy  A  legatee  or  creditor  coming  in  before  the  master,  l^ratee  or 
and  not  party  to  the   cause,  shall  have  his  costs ;  {x)  for  it  in^  in  before  a 
was  in  his  power  to  have  brought  a  bill  for  his  legacy,  or  debt,  "J**'**"  ^°J  ^^ 
which  would  have  put  the  estate  to  further  charge.  .  shdl  have  his 

•  costs* 

7thfy,  Lord  Chancellor  said,  that  'twas  the  daily  practice,  if  one  by  will 
if  a  man  devised  his  lands  for  the  payment  of  his  debts,  this  cbar^  his 
devise  makes  the  land  as  a  security  or  mortgage  for  all  the  payment  of 
testator's  debts,  as  well  those  by  simple  contract,  as  otherwise,  pis  debts,  this 

'  /         r  J  '  18  like  amort* 

and  the  simple  contract  debts  shall  carry  interest,  as  the  land,  ea|^  for  his 
which  is  the  fund,  yields  annual  profits.  (1)  malfethe^^^^^ 

pie  contract  debts  carry  interest. 

(I)  Scd  coDtrik,  Barweli  v.  Parker^  Earl  Ferrers,  1  Bro.  C.  C.  41.  et  vide 
9  Vez.  363.  Earl  of  Bath  v.  Earl  Car  v.  Counten  of  BurHngton,  ante 
of  Bradford,  2  Vez.  587-     Shirlejf  v      I  vol.  928.  (w) 

V.  Bale,  8  Ves.  410.  Wood  v.  Pe-  Sch.&L.  11.  Gibson  v.  Bott,  7  Ves.  97. 
noffre^  13  Ves.  333.  Benson  v.  Maude ^  Webster  v.  Hale,  8  Ves.  412.  But  if  a 
6  Madd.  15.  Unless  given  by  a  parent  specific  fund  be  bequeathed,  the  lega- 
to a  child,  &c.  as  to  which  see  Harvey  tee  shall  have  it  with  its  produce.  Bar* 
▼.  Harvey^  ante  21;  or  where  it  is  ring  ton  v,  Tristram,  6  Ves.  345.  i?a« 
decreed  by  the  court  to  be  in  satis-  ven  v..  Waite,  1  Swan.  553. 
faction  of  a  debt,  Clark  v.  Sea  ell,  3  (or)  Contra,  as  to  a  credifor,  Abell 
Atk.  99.  The  first  payment  of  ah  an-  v.  Screech,  10  Ves.  355.  Watkins  v. 
nuity  is  due  at  the  end  of  a  year  from  Maule,  Jacob,  105.  and  see  Harvey  v. 
the  testator's  death,  Gibson  v.  Bott,\xh,  Harvey,  and  Waite  v.  Waite,  6  Madd. 
sup.  or  at  the  end  of  a  month,  &c.  if  91,  110. 

directed  by  the  will  to  be  paid  monthly,        \w)  Creuse  v.  Lowth,A  Bro.  C.  C.157, 

&c.  Houghton  v.  Franklin,  I  S.  &  S.  317-  2  Ves.  jun.  157.  S.  C.  nom.Creuze 

390.  V.  Hunter,    Tail  v,  Ld.  ^orthwick^  4 

(z)  But  in  Davies  v.  Davies,  Dan.  Ves.  8 16.  A  charge  by  will  of  the  debt 

84,  interest^  was  given  from  the  testa-  of  another  person,  being  considered  as 

tor's  desith.  a  legacy,  will  carry  interest  as  such, 

(y)  Contra  Pearson  v.  Pearson,  I  Shirt  w  Westby^  16  Ves.  393. 
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GORE  verm  GORE.  B.  R, 

Case  8« 

(Argument  for  fdtoard  Gore  the  plaintifF.) 

9   Mod*   4* 

B  ^^ni  KB  ^^'*  ^^^^  ^^XR»  on  before  Lord  Chancellor  Maccte^ld^  who 
209. 229.'  355.'  directed  it  to  be  referred  to  the  Judges  of  the  King's  Bench  for 

2  Stnu   958.     ... 

10  Mod.  601.  ^heir  opinion. 

2  £q.  Ca.  Ab.  339.pl.  12.  J,  seised  in  fee  has  two  sons  A  tnd.  C.  both  unnwrried»  ud 
derises  his  land  to  trustees  for  500  years,  in  trust  to  pay  50  /.  per  annum  to  his  eldest  son 
JS,  for  life  with  power  of  distress,  and  on  several  other  trusts,  (some  of  which  are  remote), 
remainder  to  the  first,  and  every  other  son  of  B.  in  tail,  remainder  to  C.  the  second  son  for 
life,  remainder  to  his  first,  &c.  son  in  taU,  remainder  over.  By  the  better  opinion,  this  a 
|pood  executoiy  devise  to  the  first  son  of  H. 

The  testator  WiUiam  Gore  had  several  sons,  Uwmoi  and 
JBdward  Gore,  &c.  and  several  daughters;  and  being  seised 
in  fee  of  divers  manors  and  Jands,  did,  by  his  will,  dated  I4th 
July  I7I89  devise  these  lands,  &c.  to  trustees  for  500  yean, 
and  after  the  determination  of  that  term,  to  the  first  son  of 
his  eldest  son  Thomas  (who  was  then  a  bachelor)  to  be  begotten 
in  tail  male,  and  so  to  every  other  son  of  the  body  of  Thomqi 
to  be  begotten  in  tail  male  successively ; 

Remainder  to  the  testator's  second  son  Edward  for  life,  re- 
mainder to  his  first,  &c.  son  in  tail  male  successively,  with 
divers  remainders  over. 

The  trust  of  the  term  of  500  years  was,  to  pay  the  test^ 
tor's  debts  and  legacies,  which  were  considerable,  and  likewise 
to  pay  501.  per  annum  annuity  to  the  testator's  eldest  son  for 
his  life,  ^th  a  power  for  his  said  eldest  son  to  distrain  for  the 
same,  if  in  arrear,  with  a  power  to  the  testator's  younger  son 
Edward  to  charge  the  premises  with  1000/.  a-piece  for  his 
younger  sons  or  daughters,  payable  at  twenty^one,  and  with 
a  maintenance  for  them  in  the  mean  time,  not  exceeding  the 
[  29  ]  interest  of  their  portions ;  the  trustees  to  raise'  such  portions, 
and  maintenance  out  of  the  term  for  500  years,  and  wHen  all 
the  trusts  of  the  term  were  performed,  then  the  term  to  attend 
the  inheritance. 

Also  the  testator  declared,  that  the  reason  why  he  gave 
his  eldest  son  Thomas  no  more  than  50{.  per  annum,  was,  be- 
cause his  said  eldest  son  had  stood  him  in  a  great  deal  of 
money,  and  was  to  have  4001.  per  annum,  in  lands  in  tFUtshirej 
immediately  after  his  (the  testator's)  death. 

In  the  February  following  the  testator  died,  leaving  his 
eldest  son  Thomas  then  a  bachelor,  who  afterwards  married, 
and  had  a  son. 

The  first  question  was,  whether  the  devise  to  the  first  son 
of  Thomas  (the  testator's  eldest  son)  was  good  ? 


JPB  TBRW.  S.  TRIN,  im.  89: 

;  2dJ^9  In  whom  the  freehold  of  the  premUea  did  vest  at  Gowr.Cowin 
the  death  of  the  testator  ? 

And  I  argued  before  the  Judges^  in  behalf  of  the  younger, 
eon  JSduMird  Oore.  r  •  .  * 

As  to  the  points  in  question^  the  case  may  be  put  in  ver^ 
few  words^  and  is  but  this : 

The  testator  /FiUiam  Gore  sebed  in  fee  of  the  premises  id 
questionj  devises  them  to  trustees  and  their  heirs,  to  the  nse 
of  the  said  trustees  for  500  years,  upon  several  trusts  yet  sub-t 
sisting,  and  likely  long  to  continue,  and  from  and  after  the  de- 
termination of  that  estate,  then  to  the  uae  of  the  first  and  every^ 
other  son  to  be  begotten  of  the  body  of  the  te^tatpr's  eldest 
son  Tlwnuu  Gere,  in  tail  male  successively,  remainder  to  the 
vse  of  the  testator's  second  son  Edioard  Gore  for  his  life,.  wi|l|< 
femainders  over.  The  testator  dies,  and  at  his  death,  his  eldest  [  30  1 
son  Tlianuu  had  no  son,  but  afterwards  the  testator's  eldest  son 
Thomas  has  a  son,  f  (the  now  defendant  XFiUiain  Gore^)  upon 
which  the  question  is,  whether  this  son  of  Tll^mo^  Gore,  hom* 
afiter  the  testator's  death,  be*  entitled  to  the  premises  ?  ; 

And  I  hulhfaiy  take  it,  that  the  son  of  JTumits  Gorfi,  bom^ 
after  the  death  of  the  testator,  is  not  entitled  to  the  premises  in; 
question. 

I  cannot  say,  nor  can  the  ^ther  side  insist,   that  at  ther 
time  when  the  testator  fFUliam  Gore  made  his  will,  wherefayi 
he  devised  the  premises  to  trustees  for  500  yean,  remainder  to 
liie  first  son  of  the  body  of  his  eldest  son  Thomae  Gore,  to  be 
begotten  in  tail  male,  that  the  devise  over  of  this  remainder,* 
to  such  first  son  of  Thomaa  Qare,  was  in  all  events,  void  at  the* 
time  of  the  making  this  will.    No ;  by  possibility  it  might  have 
b^n  a  good  devise:    it  might  have  been  a  good  devise,    even 
by  way  of  remainder,  because  it  was  at  the  time  of  making  tho  * 
wiU,  possible,  that  this  Thonuu  Gore,  die  testator's  eldest  son,       [ 
might  have  a  son  bom  after  the  making  the  will,  and  befora ' 
the  testator's  death ;  and  though  this  may  in  some  respects,  be. 
said  to  be  no  will  until  the  death  of  tlie  testator,  yet  after  the 
death  of  the  testator,  in  case  of  a  devise  of  land,  (which  is  the* 
present  case,)  a  will,  in  many  respects,  relates  to  the  (a)  time  of  ly^Y^fVS''^' 
the  making ;  and  therefore  if  I  devise  all  my  lands,  and  afterwards  don  v.  £arL  of 
purchase  more  lands,  this  will  so  far  relates  to  the  time  of  making  ^^^'^V.  Al- 
it,  as  not  to  pass  the  after-purchased  lands ;   nay,  though  the  bone,  575, 

* 

f  Wm.  Oore  if  mentioned  improperly  in  this  place^  his  birth  having  happened 
some  time  afterwards,  (vide  post.  6*4.)  and  occasioned  the  reporter's  arguing  the 
case  a  second  time  in  B,  R,  The  reader  will  perceive  this  mistake  has  arisen 
by  transcribing  the  case  as  stated  in  the  second  argument 
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OoRBT.GoAB.  testator  signifies  his  express  intention  that  his  after-purchased 

lands  should  pass ;  or  if  the  testator  devises  all  the  lands  which 

he  shall  die  seised  of,  yet  this  will  not  pass  lands  purchased 

[  31  ]     subsequent  to  the  making  of  the  will ;  as  was  adjudged  in  this 

court  in  the  case  otBunter  and  Coioiir,     1  SaUceld,  237* 

It  is  true,  it  is  shewn  in  this  case,  that  the  .will  is  dated  the 
14th  of  Ju/y,  1718,  and  that  the  testator's  son  Thomas  Gore 
was  then  a  bachelor,  and  that  the  testator  died  in  February 
following ;  yet  as  it  is  wholly  uncertain,  when  any  person  living 
is  to  die,  so  at  the  time  when  the  testator  made  this  will,  it 
was  Uien  wholly  uncertain  how  long  afterwards  the  testator 
might  live.  It  could  not  be  then  known  but  that  the  testator 
might  live  so  long  after  the  making  the  will,  as  that  his  eldest 
son  Thomas  Gore  might  have  a  son  bom  in  the  said  testator's 
lifetime,  and  the  subsequent  event,  or  what  happened  afterwards, 
will  not  alter  what  the  law  was  at  the  time  of  making  this  will. 

Then  I  would  suppose,  that  after  the  making  this  will, 
the  testator's  eldest  son  Thomas  Gore  had  had  a  son  bom 
in  the  life  of  the  testator,  how .  would  this .  son  have  taken, 
whether  by  way  of  remainder  expectant  upon  this  500  years 
term,  or  by  way  of  executory  devise  ? 

Pkdnly  such  sou  would  have  taken  by  way  of  remainder,  and 
not  by  viray  of  executory  devis^;  for  then  the  case  would.have 
been  but  this :  the  testator  devises  lands  to  trustees  for  500 
years,  remainder  to  the  first  son  of  the  testator's  eldest  son 
Thomas  Gore  to  be  begotten  in  tail  male,  remainder  to  the 
testator's  second  son  Edward  Gore  for  his  life,  and  TTiomas 
Gore,  the  testator's  eldest  son,  has  no  son  bora  at  the  time  of 
making  the  will,  but  afterwards  (and  in  the  lifetime  of  the 
'  testator)  has  a  son^  audxhen  the  testator  dies;  it  seems  there 
can  be  no  doubt,  but  tR^t  this  son  of  TTiomfis  Gore,  born  after 
[  32  ]  the  making  the  wilt,  and  in  the  lifetime  of  the  testator,  would, 
have  been  entitled  to  the  premises,  and  would  have  taken  by 
way  of  remainder,  and  not  by  way  of  executory  devise. 

Wherefore,  since  in  the  present  case  it  was  possible,  at  the 
time  of  making  this  will,  that  the  devise  over  of  the  premises  to 
the  first  soli  of  Thomas  Gore,  might  have  taken  effect  byway  of 
remainder,  by  the  birth  of  a  son  in  the  lifetime  of  the  said 
testator,  and  after  the  making  the  said  will ;  and  since  it  ia 
laid  down  as  a  rule,  in  the  case  of  Purefoy  and  Rogers^ 
(2  Sound,  388,)  tiiat  where  a  devise  might  ever  take  effect 
as  a  contingent  remainder,  in  such  case,  it  shall  not  operate  as 
an  executory  devise;  if,  where. a  devise  over  might  operate  but  , 
as  a  contingefit  remainder,  which  is  but  a  precarious  estate^  atid 
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at,  the  mercy  of  the  tenant  for  life  to  destroy  when  he  pleases,  I  Gou«.G<^i. 
say,,  if  even  in  that  case  the  devise  over  shall  not  take  effect  as 
aa  executory  devise,  I  submit  it  to  your  Lordships^  whether  the 
present  case  is  not  within  that  rule,  and  to  receive  the  like  con- 
struction. 

But,  for  argument  sake,  taking  this  point  to  be  against  me, 
still  the  principal  case  is  for  me. 

First,  I  may  take  this  for  granted,  that  in  the  present  case, 
where  the  devise  is  to  the  trustees  only  for  500  years,  with  re- 
mainder to  the  first  son  of  Thomas  Oore  to  be  begotten  in  tail 
male,'  and  Thomas  Gore  has  no  son  bom  in  the  life  of  the  testator : 

That  this  remainder  cannot  operate  as  a  contingent  remain- 
der, because  there  is  no  freehold  to  support  it,  and  that  there- 
fore,- as  a  contingent  remainder,  this  is  void. 

So  that  the  only  way  to  make  good  this  devise  over  to  the       [  38  1 
first  son  of  Tlwmas  Gore,  must  be  to  construe  it  an  executory 
devise. 

And  in  favour  of  this  construction,  it  has  been  much  in- 
sisted upon,  that  in  the  devise  over  to  the  first  son  of  Thomas 
Gore  to  be  begotten,  these  words  [to  be  begotten]  import  a  fu- 
ture and  executory  devise,  and  make  the  case  different  from 
what  it  would  have  been,  if  such  devise  over  had  been  to  the 
first  son  of  Thomas  Gore  begotten. 

Now  the  words  begotten  and  to  be  begotten,  procreatis  and  ^a)  Vide  vol. 
procreofi^fo,  have  been  always  held  to  be  the  very  (a)  same,  aa  *•  J^^*  ?*J^ '? 
ia  expressly  said  in  1  Inst.  20.  A.  Loni^v.Bcstt- 

And  though  it  may  be  objected,  that  admitting  the  words  ™^°^ 
hegMen  and  to  be  begotten,  may  be  the  same  in  case  of  a  deed, 
yet  that  it  will  be  otherwise  in  case  of  a  will,  which  is  the  pre- 
sent case : 

Yet  that  these  words  are  exactly  the  same,  in  case  of  a  will, 
as  in  the  case  of  a  deed,  has  been  determined  in  the  court  of 
cl|ancery.  2  Vem.  545.  Cook  versus  Cook,  Pascha  1700. 
Where  the  devise  being  to  the  issue  of  J,  S.  begotten,  the 
then  Lord  Keeper,  in  the  determination  of  that  cause,  de- 
clared, -that  the  words  begotten,  or  to  be  begotten,  make  no 
manner  of  difference,  but  are  the  same,  as  well  in  construction  of 
wills,  as  settiements,  and  take  in  all  the  issue  afterwards  begotten. 

In  the  present  case,  where  the  devise  is  to  the  first  son  of 
Thomas  Gore  to  be  begotten,  suppose  Thomas  Gore  had  had 
a  son  born  before  the  making  of  this  will,  and  never  had  any 
other  child :  surely,  according  to  these  authorities,  such  son,  [  S4  J 
though  born  before  the  making  of  the  will,  would  have  taken 
the  premises,  and  that  by  virtue  of  the  words  tq  be  begotten. 
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Oduv.  GdtB.  "  Iwouldbeglesvetoputthiscuealittlefoitheri 

•  Suppose  the  testator  had  one  son  born  before  the  ma]ung  (^ 
the  will^  and  had  devised  his  lands  to  bb  first  sou  to  ie  b^;ot* 
ten,  and  then  had  a  son  bom  after  the  making  of  the  will,  which 
of  these  two  sons  should  take? 

Why  surely  the  eldest  son,  and  that  by  virtue  of  the  dense 
to  the  testator's  first  son  to  be  begotten^  though  he  was  bom 
before  the  will. 

And  if  this  be  so,  it  is  a  demonstration,  that  the  words 
begotten  and  to  be  begotten  are  the  very  same. 

Accordingly  as  they  have  been,  and  are,  frequently  used  pro- 
miscuously in  most  deeds  or  wills,  where  an  estate  tail  is 
created,  and  are  now  become  almost  technical  words : 

It  might  be  at  this  time  of  day  of  dangerous  consequence,  to 
put  upon  them  a  new  and  different  construction  from  that 
which  the  uniform  resdutions,  es  well  of  the  courts  of  law,  as 
equity,  have  agreed  to  give  them. 

But,  for  argument  iBske,  taking  this  point  to  be  al^O  ^gttitist 
me, 

Still  I  humbly  insist,  that  the  devise  in  the  principal  eioei 
being  to  the  trustees  for  500  years,  and  from  and  after  the  deter* 
r  35  1  ^v^in^tioi^  o(  that  estate,  to  the  first  son  of  the  body  of  TbnmU9 
Gore  to  be  begotten,  this  devise  over  to  tlie  first  son  of  TbonMM 
Gore  in  tail,  cannot  be  good  by  way  of  executory  devise,  for 
these  reasons :  ^ 

First,  Because  the  devise  over  to  the  first  son  qf  ThomoM 
Gere  to  be  begotten,  is  not  limited  to  take  effect  within  (he 
compass  of  time  which  the  law  allows  for  that  purpose;  for 
though  Thomas  Gore  had  a  son  afterwards,  yet  that  son  dqea 
not  take  a  legal  and  alienable  estate,  until  the  precfdeat 
term  of  500  years  is  determined. 

And  in  the  next  place,  this  devise  over  to  the  first  son  of  Tko^ 
mas  Gore  to  be  begotten  in  tail,  and  u4dch  is  expectant  only 
on  a  term  for  years  devised  to  the  trustees,  cannot  be  good  «s 
an  executory  devise,  because  the  fireehold  of  the  premises  can** 
not,  in  this  case,  descend  to  the  heir  at  law  of  the  testator^ 
there  to  wait,  until  the  executory  devise  takes  effect,  without 
which  such  executory  devise  cannot  be  good* 

Now  I  say,  the  freehold,  in  this  case,  cannot  descend  to  the 
testator's  heir  at  law,  because  it  is  devised  over  by  this  will  from 
the  heir  at  law,  to  several  persons  in  evsefor  their  lives  successively* 
Tkbrdlyy  Another  reason,  why  this  devise  over  to  the 
first  son  of  TTiomcu  Gore  to  be  begotten  cannot  operate  as 
an  executory  devise,  is,  because  it  is  devised  to  this  first  soa 
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88  a  remainder,  atid  therefore  capnot  take  efifect  aa  to  executory  Ooaav.Gofts. 
devise. 

Firitf  Then  I.  take  it,  that  this  devise  being  to  trustees  for 
500  years,  and  afterwards  to  the  first  son  of  TAonui^  Oore  to 
be  begotten  in  tail  male,  the  same  is  too  remote  a  devise  over 
to  take  effect  as  an  executory  devise* 

And  here  I  would  not  enter  into  that  large  field  of  learning 
of  executory  devises ;  I  would  not  trace  out  their  original,  when  L  ^^  J 
diey  began,  nor  would  I  examine  into  the  progress  they  have 
made ;  only  this  I  may  say,  they  obtained  from  the  court  their 
first  commencement  not  without  great  difficulty;  and  as  to 
their  progress,  it  ha^  not  been  allowed  without  great  reluc- 
tancy,  hardly  without  continual  entries  of  protestations,  (if  I 
may  be  permitted  to  say  so)  that  the  court  would  not  go  one  jot 
iiurdier  than  the  former  resolutions  had  carried  them,  and  had 
almost  repented  of  having  gone  so  far. 

I  would  just  beg  leave  to  mention  some  expressions  made  use 
of  by  Lord  Chief  Justice  Trehy^  in  the  delivering  of  his  opinion 
in  the  case  of  Scatter  good  and  EdgBj  ^^(a)  that  his  Lordship  (0)vicieSslk. 
'^  had  observed  these  executory  devises  had  introduced  many  230.  . 
^'  intricate  questions  not  known  to  the  plainness  of  the  common 
'^  law;  that  for  this  reason  he  would  be  always  against  the  least 
^  enlargement  of  that  time,  to  which  former  resolutions  had 
V  confined  them,  and  that  he  would  do  nothing  in  favour  of  so 
^^  inconvenient  an  estate.'^ 

So  that  I  take  it  for  granted,  if  it  can  be  made  appear,  that 
idle  allowing  of  this  executory  devise  will  be  to  carry  it  any 
thing  farther  than  has  been  yet  done,  this  alone  will  be  a 
soflicient  argument  against  it. 

Having  said  thus  much,  I  would  not  repeat  what  the  learned 
t  counsel  on  my  side  insisted  upon  in  his  argument,  ^^  that 
^  every  executory  devise  must  be  confined  to  one  or  more 
*^  concurrent  life  or  lives,  or  else  it  would  be  void ;  and  that 
'^  this  executory  devise  might  exceed  that  time,  in  regard 
^  Thomas  Gore  might  die  without  a  son,  and  leave  his  vnft  [  37  ] 
*'  privement  ensient  with  a  son,  who  might  be  bom  nine  or 
*^  ten  months  after  the  death  of  his  father  Thonuu  ;"  it  would 
be  tedious,  and  take  up  too  much  of  your  lordships*  time,  to 
repeat  those  several  authorities  which  he  cited,  and  what  he 
urged  upon  that  head ;  I  take  it,  that  all  that  can  be  said,  has 
been  said  upon  that  part  of  the  subject,  and  hope  it  will  have  its 
weight  with  your  lordships. 

t  ^^*  Bootle. 
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Ooutf.GoBE.  What  I  shall  insist  upon,  is^  that  this  devise  beiiig  to  the 
use  of  trustees  for  500  years,  and  from  and  after  the  detennina^ 
tion  of  that  estate,  to  the  use  of  the  first  son  to  be  b^ottea 
of  the  body  of  Thomas  Gore  in  tail  male,  this  devise  over  to 
the  first  son,  &c«  is  a  void  devise,  because  it  cannot  take  effect 
until  after  the  determination  of  the  term  of  500  years,  and  will 
not  vest  upon  the  birth  of  this  first  son  of  Thomas  Qore^  so  as 
to  become  a  legal  and  transferable  estate,  until  the  500  years 
term  is  determined. 

But  before  I  come  to  this  point,  I  would  speak  a  word  with 
regard  to  this  term  of  500  years  devised  to  the  trustees,  and 
which  is  limited  precedent  to  the  devise  over  to  the  first  son,  &c. 
As  to  tliis  term  of  500  years,  if  a  courtof  law  were  to  take  notice 
of  the  nature  of  the  trusts  declared  thereof,  (which  methinks  they 
should  not,  being  a  matter  merely  of  equity,)  but  if  a  court  of 
law  will  take  notice  of  trusts  in  equity,  they  may  see,  that  the 
trusts  of  this  term  are  such,  as  (for  aught  appears  to  the  con- 
trary) may  last  as  long  as  the  term  itself;  the  trusts  are  not 
only  to  pay  several  annuities  for  lives,  but  to  pay  several  great 
debts,  and  considerable  portions  to  the  testator's  younger  chil- 
dren, with  interest,  and  also  additional  portions  given  by  the 
codicil, 
r  38  1  But  besides  this,  by  the  will,  the  two  younger  sons  of  the 

testator,  when  they  shall  be  in  possession,  have  a  power  to 
charge  this  500  years  term  with  portions  for  their  younger  chil'^ 
dren,  payable  at  their  ages  of  twenty-one,  and  to  their  daugh- 
ters at  twenty-one  or  marriage,  with  maintenance  in  the  mean 
time,  not  exceeding  the  interest  of  their  portions,  and  the  like 
power  for  the  testator's  eldest  son  to  chai^  the  term  with 
portions  to  his  younger  children. 

So  that  the  children,  who  are  to  take  these  portions  to 
be  charged  upon  this  500  years  term,  may  not  be  yet  bom,  not 
bom  for  these  many  years,  and  after  their  birth  they  are  not  to 
receive  their  portions  till  twenty-one,  neither  is  there  any  pro- 
viso for  making  void  the  term,  even  upon  the  payment  of  all 
these  debts,  portions,  and  annuities. 

There  is  indeed  a  proviso,  that  if  the  person,  next  in  remainder 
after  this  term  of  500  years,  shall,  to  the  good  liking  of  the  trus- 
tees, secure  the  payment  of  these  annuities,  debts,  and  portions, 
then  the  term  shall  attend  the  reversion. 

But  whether  the  next  person  in  remainder  ever  will,  or  ever 
can,  or  ever  shall  think  it  worth  his  while  to  give  such  security, 
does  not  appear. 

Uliough  surely  in  the  case  of  a  tmst,  and  such  a  tmst,  so 
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likely  to  continue  for  so  very  long  a  duration,  it  is  not  probable  GotBtr.GoRt . 
a  court  of  law  will  take  notice  of  such  a  trust,  or  how  long  the 
same  is  to  last ;  here  it  is  made  part  of  the  case,  that  it  is  not 
yet  determined,  and  it  does  not  appear  when  it  will. 

.  So  that  I  take  it,  this  term  of  500  years  must  be  looked       [  39  ] 
upon  in  a  court  of  law,  as  an  absolute  term  for  so  long  a  time, 
and  that  the  trusts  thereof  are  quite  out  of  the  case. 

Then  the  case  is  no  more,  than  that  the  testator  devises  |he 
premises  to  A*  for  500  years,  and  from  and  after  the  determin- 
ation of  that  estate,  then  to  the  first  son  of  Thomaz  Gore  to  be 
begotten  in  tail  male,  with  a  remainder  to  JBdtoard  Gore,  se- 
cond son  of  the  testator,  for  his  life,  &c. 

And  here  it  seems  to  me,  that  the  devise  over  cannot,  by  way 
of  executory  devise,  (as  the  other  side  would  have  it  operate,) 
pass  or  vest  any  legal  or  transferable  estate  in  this  first  son,  until 
the  determination  of  the  500  years  term. 

As  to  this,  the  nature  of  an  executory  devise  is  to  be  consi- 
dered. 

Now  every  executory  devise  is  to  be  considered  as  an  original 
devise,  not  depending  upon  any  precedent  estate  given  by  the 
will,  but  is  an  estate  which  is  to  arise  and  spring  up  in  posses- 
sion at  the  time  appointed  for  that  purpose,  and  then,  and  not 
till  then,  to  take  effect  as  a  legal  and  alienable  estate. 
'  In  the  mean  while,  the  devise  is  rightly  and  properly  called 
an  executory  devise. 

Perhaps  a  term  so  long  as  five  hundred  years  may  look  a 
little  shocking ;  and  in  (a)  ancient  times  these  long  terms  were    ^^  vidt  ▼ut, 
not  usiial;  terms  for  years,  though  never  so  long,  were  formerly  J:.?^*'^*"^** 
but  little  regarded  in  law,  as  they  were  at  the  mercy  of  the       r  /q  n 
remainder-man,   or  reversioner,  to  destroy  them;  for  these 
termors  could  not  falsify,  in  case  of  a  feigned  recovery  suffered 
by  the  remainder-man  or  reversioner,  until  this  was  remedied  by 
Stat.  23  H.  8.  cap.  15.        . 

' '  In  the  present  case,  instead  of  this  long  term  of  five  hun- 
dred years,  I  would  put  the  case  of  a  term  of  five  years  only, 
for  the  alteration  of  the  term  can  make  no  alteration  of  the 
law,  as  to  this  point  of  the  estate's  vesting. 

Suppose  then  the  testator,  in  the  principal  case,  had  devised 
the  premises  to  A.  for  five  years,  and  after  the  determination 
of  that  term,  to  the  first  son  of  Jliomas  Gore,  to  be  begotten 
in  tail  mole. 

And  suppose  that  after  the  deatli  of  the  testator,  and  within 
this  term  of  five  years,  Thomas  Gore  had  had  a  son  bom, 
yet  I  take.it  that,  until  the  five  year)  ,had   determinedi 
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CioBpv.GoRB*  no  legal  or  alienable  estate  liad  vested  in  this  first  son  of 
Thomas  Gore. 

If  any  legal  estate  would  have  vested  in  such  first  son,  &€• 
upon  his  birthj  it  must  have  vested  in  him  as  a  remainder,  that 
b,  the  trustees  must  have  been  possessed  of  the  term  for  five 
hundred  years,  (or  for  five  years,  as  I  would  now  call  it,)  re* 
mainder  to  the  first  son  of  Thomoi  Gore  (being  bom)  In  tail 
male. 

But,  with  submission,  that  estate  which  at  first,  at  the  making 
of  this  will,  and  at  the  death  of  the  testator,  was  an  executory 
devise,  can  never  afterwards  be  turned  into  or  become  a  re^ 
mainder,  nor  can  it  be  claimed  as  a  remainder,  but  must  con^* 
tinue  an  executory  devisci  until  it  takes  cfiiect  in  possession. 
[  41  ]  This  point  would  appear  in  a  clearer  light,  if  I  might  sup 
pose  that  at  the  time  of  the  testator's  making  his  will,  this  Tho* 
mas  Gore  had  had  a  son  bom. 

In  regard  that  then,  by  the  devise  of  the  premises  in  question 
to  the  trustees  for  500  years,  and  from  and  after  the  determine 
ation  of  that  estate,  to  the  first  son  of  Thomas  Oore,  &c.,  this 
had  been  a  common  plain  vested  remainder  in  such  first  son  of 
Thomas,  ,&ic. 

But  it  happening,  in  the  present  case,  that  Thomas  Ocfs 
had  no  son  bom  at  the  making  of  the  will,  nor  at  the  death  of 
the  testattH",  and  the  precedent  estate  being  only  a  term  for 
years,  and  consequently  unable  to  support  a  contingent  remaini- 
der,  and  therefore  this  being  void  as  a  remainder,  for  this  rea- 
son, say  they  on  the  other  side,  we  do  not  claim  the  premised 
by  way  of  reminder,  for  as  such  it  would  be  void,  but  our  title 
is  by  way  of  executory  devise. 

The  consequence  of  which  must  be,  that  they  will  be  obliged 
to  abide  by  this  as  an  executory  devise,  and  it  can  never  aftcr« 
wards  operate  as  a  remainder* 

Whereas,  if  the  estate  in  the  premises  were  to  vest  tn  the 
first  son  of  Thomas  Gore  upon  his  Urth,  as  a  legal  estate^  it 
must  be  in  him  as  a  remfunder  expectant  upon  the  term  for  500 
years  in  the  trustees. 

But  though  I  do  insist,  that  no  legal  estate  can  vest  in  the 
first  son  of  Thomas  Gore  upon  his  birth,  until  the  determination 
of  the  precedent  term,  dther  by  way  of  remainder,  or  other- 
wise, yet  if  this  precedent  term  were  but  for  five  years  instead 
of  five  hundred,  or  for  any  term  not  too  long  for  an  executory 
devise  to  wait  and  expect,  I  might  admit,  that  if  the  testator  in 
[  42  ]      the  present  ease  had  devised  the  premises  to  trustees  for  five 

jrenrvi  or  for  thirty  years^  and  afterwards  to  the  first  ion  of  the 
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body  of  Thomas  Gore  to  be  begottetii  and  TTiomas  Gore  had  Ooft&v.GoftB« 

btd  a  son  bom  within  the  term  of  thirty  years^  that  a  sort  of 

right  or  possibility  might  have  Tested  in  such  son  upon  his 

bfath,  and  such  a  possibility  as  would  have  descended  to  the 

heirs  male  of  his  body,  though  such  son  had  died  before  the 

determination  of  the  term,  and  yet  this  would  be  no  legal 

flitaiie. 

But  thk  is  no  new  notion,  being  exactly  agreeable  with  an« 
other  case  settled  and  adjudged  of  an  executory  devise  too,  and 
that  is,  where  a  man  possessed  of  a  term  for  1000  years  devises 
to  ji*  for  life,  remainder  to  JB.  his  executors  and  administrators 
daring  the  residue  of  the  term,  and  dies* 

Here  A.  the  first  devisee  has,  during  his  life,  the  whole  in- 
terest in  the  term,  and  B.  the  devisee  over,  notwithstanding  the 
manifest  impossibility  that  J,  should  outlive  these  1000  years^ 
has,  fai  notion  of  law,  but  a  possibility;  wherefore,  though  it 
was  for  sometime  held,  tliat  such  interest  would  not  so  much  aa 
go  to  executors,  (Moore  SSL    Price  versus  Abnory,)  which 
dBftculty  is  now  got  over,  and  the  law  altered  in  that  point,  yet 
it  is  still  held  and  resolved,  that  JB«  the  devisee  over  of  the 
term, has  no  (a)  legal  interest  therein,  and  that  he  has  but  a  (a)  Seethe 
possibiiity,  which  he  can  neitiier  assign,  grant  ofer,  or  devise.  ^^J^  Albonc 
So  is  4  Cb*  66.  6*    Fuboood'e  case,  10  Co.  47.  b.    Lompet'e  vol.  i.  ubi 
ease,  1  Sid.  187.    Cooke  v.  Beliamf.  '"*''*' 

From  hence  it  is  manifest,  that  one  may  have  an  interest  or 
possibility,  and  yet  no  legal  estate ;  and  in  case  the  precedent 
term  in  the  present  case  were  but  for  five,  or  thirty  years,  with 
remainder  to  the  first  son  of  Thomas  Gore,  such  first  son,  if  L  ^^  J 
born  within  the  five,  or  within  the  thirty  years,  might,  on  his 
Urih,  have  an  interest  or  possibility,  but  no  legal  estate,  until 
the  determination  of  the  precedent  term. 

But  in  die  principal  case,  the  precedent  term  being  for  so 
long  a  time  as  500  years,  this  is  too  long  for  an  executory  de- 
vise to  wait,  and  therefore  vend,  by  reason  of  the  remoteness  of 
he  commencement. 

Besides,  as  in  the  present  case  I  have  stud,  that  every  exe** 
euldry  devise  is  an  original  devise,  and  independent  upon  any 
precedent  term,  it  seems  the  same,  as  if  the  precedent  term 
were  out  of  the  ease,  in  every  respect,  except  to  denote  and 
ascertain  the  future  time,  when  the  executory  devise  is  to  take 
efleet. 

And  therefore  I  would  mention  some  cases  in  the  books  of 
Executory  devises  without  any  term  limited  bf  fore  them^  or  an^ 
|0Dtiti9en«y  attending  tti^ni 
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GoKRv.GoRE.  In  1  Lut.  798.  Clark  v.  Smith,  this  case  is  mentioned  by 
the  court,  atid  admitted  to  be  law :  ji.  seised  of  land .  in  fee, 
devises  to  jB.  in  fee,  to  commence  and  take  effect  six. months 
after  the  testator's  death,  this  is  plainly  a  good  executory  devise, 
and  will  take  effect  at  the  end  of  six  months  after  the  testator's 
death. 

But  it  is  expressly  held  there,  that  during  those  six  months,, 
the  estate  descends,  and  continues  in  the  heir  at  law  of  the  tes- 
tator. 

Consequently  it  does  not  vest  in  the  devisee  during  the  six 
f  44  ]  months;  for  one  and  the  same  estate  cannot  be  at  the. same 
time  entirely  in  two  different  persons,  (viz.)  in  the  heir,  and  in 
the  devisee,  and  as  the  freehold  and  inheritance  is  in  the  heir, 
and  out  of  the  devisee,  so  the  devisee,,  for  these  six  months, 
cannot  alien,  or  assign  over  such  estate. 

And  as  six  months  was  the  time  mentioned  in  that  case,  the 
law  will  be  the  same,  were  the  devise  to  take  effect  six  years 
after  the  testator's  death ;  for  during  that  tiine^  no  legal  estate 
being  vested  in  the  devisee,  the  ownership  of  the  estate  would 
be  wholly  locked  up. 

Of  the  same  nature  with  this,  is  another  case  solemnly  ad- 
judged upon  a  special  verdict,  in  Cro.  Eliz.  878.  Pay*s  case: 
one  seised  in  fee  devised  lands  to  J.  &*•  for  five  years  from 
Michaelmas  then  next,  remainder  to  the  then  plaintiff  in  fee, 
and  the  question  was,  whether  this  was  a  good  devise  of  .'the 
remainder  in  fee  to  the  plaintiff  ? 

06;.  It  was  not  a  good  devise  of  such  remainder,  because 
the  same  could  not  vest  in  the  devisee  upon  the  death  of  the 
testator ;  and  it  being  a  remmiider  in  fee,  expectant  upon  a  lease 
for  years,  the  freehold  would  be  in  abeyance,  which  the  law 
would  not  suffer ;  and  that  the  freehold  or  remainder  in  fee 
would  not  vest  before  Mickaeknas  then  next  after  the  testator's 
death,  because  the  particular  estate  devised  for  five  years  was 
hot  to  begin  or  take  effect  until  that  time. 

But  adjudged,  that  this  was  a  good  devise  of  the  remainder 
in  fee ;  for  thouglL  it  was  admitted,  that  a  freehold  could  not 
expect,  or  be  in  abeyance,  yet  in  that  case,  the  freehold  and 
fee-simple  descended,  and  vested  in  the  heir  at  law  till  Michael- 
[  45  ]  fiios,  and  so  was  not  in  abeyance,  and. this  made  the  devise  of 
the  fee-simple  after  Miclmebnas  good. 

Now  both  these  ciises  manifestly  shew,  that  in  such  execu- 
tory devises,  the  legal  estate  descends  to  the  heir  at  law,  till  tixe 
time  appointed  comes  for  the  execfitory  devise  to  take  effect 
in  possession^  and  that,  in  the  ui%m  time,  iherq  is  no  lega) 
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estate  in  the  devisee ;  the  plain  consequence  of  which  is,  that  Go»rw,Gore. 
he  cannot  grant  over  any  legal  estate,  but  that,  during  that 
time,  the  ownership  of  the  estate  is  locked  up,  find  become  un- 
alienable. 

Tlien  the  question  comes  to  be,  how  long  the  law  will  allow 
that  the  ownership  of  an  estate  shall  be  thus  entirely  locked  up, 
or  for  how  long  time  an  executory  devise  will  be  permitted  to 
wait  and  expect  ? 

And  this  question  seems  in  a  great  measure  to  have  been  de- 
termined in  the  case  of  Scattergood  and  Edge^  Salk.  229.  where 
it  is  said  by  the  Court,  that  twenty,  nay  thirty  years  have  been 
allowed  a  reasonable  time  for  the  commencement  of  an  execu- 
tory devise,  which  seems  to  imply,  that  no  more  than  tliirty 
years  would  be  allowed. 

But  can  it  ever  be  maintained,  that  a  devise  of  lands  to  J.  S. 
and  hb  heirs,  to  commence  and  take  effect  500  years  after 
the  death  of  the  testator,  would  be  allowed  ?  or,  to  bring  it 
nearer  to  the  principal  case,  that  a  devise  to  the  first  son  of 
Thomas  Gore  to  be  begotten  in  tail  male,  to  commence  and 
take  efifect  500  years  after  the  death  of  the  testator,  would  be 
good  ?  . 

Surely,  if  a  devise  to  a  man  in  esse  in  fee,  to  take  effect  and 
commence  500  years  after  the  death  of  the  testator,  be  void,  a      L  ^^  J 
devise  in  fee,  or  in  tail  to  the  first  son  of  Tlumias  Gore  then  not 
bom,  to  commence  500  years  after  the  testator's  death,  must  be 
at  least  equally  void. 

And  yet,  in  effect,  this  is  the  present  case,  with  this  dif- 
ference only,  that  in  the  principal  case,  the  first  son  of  Tlio^ 
mas  Gore  (if  the  devise  to  him  were  good)  woidd  have  his 
chance  of  coming  to  his  estate  sooner,  in  case  the  trustees  for 
the  precedent  term  of  500  years  should  ever  forfeit  their 
term  \  whereas  ia  the  case  I  last  put,  the  executory  devise  must 
wait  until  the  500  years  term  shall  have  ended  by  efHuxion  of 
time. 

Though  certainly  these  very  unlikely  and  improbable  accw 
dents  for  the  shortening  of  a  term  of  500  years,  will  never  be  so 
far  regarded,  as  to  make  good  such  remote  executory  devises  io 
commence  500  years  after  the  death  of  the  testator,  upon  a 
supposition,  that  such  foreign  contingencies  might  happen ;  and 
tliat  during  all  the  whole  term  of  500  years,  the  ownership  of 
the  estate  is  to  be  unalienable,  until  that  foreign  contingency  of 
the  termors  forfeiting  their  term  does  happen. 

To  bring  the  case  still  nearer,  if  the  law  be,  as  I  humbly  insist 
it  is,  that  every  executory  devise  is  to  be  taken  as  an  original 

Vol.,  lit  o 
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ttoRt  V.  Gore,  devise,  entirely  iiidepehdent  on  any  precedent  term  of  festatt 
given  by  the  will: 

Then  the  case  will  be  the  same,  as  if  the  precedent  term  of 
500  years  given  by  the  will  to  the  trustees,  had  been  of  other 
lands ;  wherefore  I  would  beg  leave,  upon  that  supposition,  to 
put  the  case  thus :  (viz.)  that  the  testator,  in  the  principal  case, 
had  been  seised  in  fee  of  the  two  manors  of  Dale  and  Sale^  and 
L  '  J  had  devised  his  manor  of  Dale  to  trustees  for  500  years,  and 
by  the  same  will  had  devised  his  manor  of  Sale  to  the  first  son 
bf  TTiomas  Gore  to  be  begotten  in  tail  male,  to  commence  and 
take  effect,  from  and  after  the  determination  of  the  500  years, 
which  the  testator  had  before  devised  to  the  trustees  in  the 
manor  of  Dale. 

In  this  last  case,  the  first  son  of  Thomas  Oore,  and  devisee  of 
the  manor  of  Sale,  would  have  the  benefit  of  the  contingency 
of  the  trustees  forfeiting  the  500  years  term ;  but  surely  the 
devise  in  this  case  to  the  first  son  of  Thomas  Gore  in  tail,  though 
with  the  benefit  of  the  chance  of  the  trustees  forfeiting  their 
term,  would  be  void  nevertheless,  as  having  too  remote  a  com- 
mencement. 

So  that  (as  I  apprehend)  in  the  principal  case,  no  legal  or 
alienable  estate  vesting  in  the  first  son  of  Thomas  G^ote  until 
the  determination  of  the  500  years  term,  and  during  the  con- 
tinuance of  such  whole  term  the  estate  of  the  premises,  and 
the  ownership  thereof,  being  entirely  locked  up,  this  is  a  plun 
perpetuity,  and  a  void  executory  devise  to  the  first  son  of 
Tlwmas  Gore, 

Besides,  there  is  another  reason,  why  this  devise  cannot  take 
effect  as  an  executory  devise ;  and  that  is,  that  in  this  case  the 
freehold  of  the  premises  cannot  descend  to  the  heir  at  law  of  the 
testator,  there  to  wait  until  the  executory  devise  takes  effect. 
The  only  reason,  and  only  foundation  of  reason,  that  can  be  given 
for  the  maintaining  of  these  executory  devises  of  a  freehold  or 
inheritance,  where  there  is  no  disposition  by  the  will  of  the  free- 
hold, in  the  mean  time,  and  until  the  executory  devise  shall  take 
effect,  is,  that  the  freehold  and  fee-simple  of  the  premises  are 
[  48  ]      in  the  mean  time  to  descend  to  the  heir  at  law  of  the  testator. 

And  this  is  the  answer,  the  only  answer  made  to  the  objection 
ligainst  executory  devises,  and  which  otherwise  would  be  a  fatal 
one ;  fof  otherwise,  and  were  it  not  for  this  answer,  where  the 
devise  is  to  one  for  years,  with  remainder  to  an  unborn  person 
in  tail  or  in  fee,  there  the  freehold  of  the  premises  would  be  In 

Abeyance,  which  the  law  will  not  permit. 
^Ut  In  the  principal  case^  the  flreehoM  of  the  ptemise^  cali« 
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tiot  dtscend  to  the  heir  at  law  of  the  testator,  because  it  U  de-  G©ai».Ce«», 
Ylted  away  from  such  heir  at  law,  to  the  testator's  second  toil) 
Mdward  Gore. 

Attd|  the  freehold  of  the  premises  being  actually  vested  and 
fixed  ill  tlie  said  Edward  Oore^  it  cannot  be  devested  and 
fetched  back  again  out  of  hiin,  and  carried  to  the  first  son  of 
Tfumai  Gore^  when  bom  \  and  therefore. 

In  this  case  the  executory  devise  to  the  first  son  of  ThotM» 
Gore^  to  be  begotten^  is  void. 

Now,  as  to  this  point,  I  would  not  suppose  the  devise,  in  this 
Mse,  by  the  testator  to  the  trustees,  to  be  for  so  long  a  term  to 
SOO  ]rears,  but  I  will  take  it  to  be  for  some  shorter  term,  aft^ 
which  an  executory  devise  may  commence )  as  for  histiui^,  a 
term  (or  five  years  only. 

And  then  the  case  would  be  thus  t  the  testator  denses  Ihfe 
premises  in  question  to  trustees  fiir  five  years,  and  from  Idid 
after  the  determination  of  that  term,  to  the  first  and  oth^r  sotn 
of  Tla>ma$  Gore,  to  be  begotten  in  tail  male,  successively,  re^ 
mainder  to  Edivard  Gore  the  testator's  second  son 'for  his  life*  t  ^^  ) 
and  so  to  his  first-born,  &c.  with  remainder  to  several  othefr 
persons  for  their  lives,  and  to  their  sons  in  tail,  with  remainder 
to  the  right  heirs  of  the  testator. 

Now  when  the  testator  has  devised  the  premises  in  questiM 
to  trustees  for  a  term  of  years,  and  from  and  after  the  deler^ 
mination  thereof,  to  the  first,  &c.  son  of  Thomas  Gore,  to  b6 
begotten  in  tail  male : 

As  an  estate-tail  is  as  much  a  particular  estate  (sincti  th^ 
statote  de  donis)  as  an  estate  for  life  is,  I  tidce  it,  that  the 
testator  has  in  such  case  a  power  to  devise  or  dispose  of  by  hfa 
will,  the  remainder  in  fee  expectant  upon  this  executory  devisfe 
in  tail,  in  the  same  manner,  as  if  the  executory  devise  to  the 
first  son  of  Thoma$  Gore^  &c.  had  been  for  his  life  only ;  and 
in  this  ease,  the  testator  having  by  his  will  devised  over  thte 
remainder  expectant  upon  this  executory  devise  in  tail>  utit6 
Edward  Gore  the  testator's  second  son,  for  his  life,  with  seveMl 
remainders  over,  this  not  only  prevents  the  estate  from  deseehd*- 
ing  to  the  heir  at  law,  in  aid  of  the  executory  devise,  but  it 
•eems  pretty  clear,  that  the  remainder  o\^r  devised  to  £du)iinf 
Qore  for  his  life,  is  a  vested  remainder,  and  a  fixed  estate  of 
freehold  in  him,  which  by  virtue  of  the  will  he  takes  by  pur^ 
ehase ;  and,  if  so,  then  this  remainder  and  freehold  being  o/nc^ 
vested  in  Edward  Gore  tlie  testator's  second  son,  cannot  b^ 
deveated,  or  fetched  backj  or  give  way,  on  the  birth  of  the  flrH 

IM  ol  Tkumm  Cforv^ 
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-Gore  V.  Gore.      I  look  upon  this  case  to  be  the  same,  as  if  the  devise  had 

been  to  the  trustees  for  a  term  of  years,  and  from  and  after  the 
determination  thereof,  to  the  first  son  of  Thomas  Gore,  to  be 
[  50  ]      begotten,  in  tail  male,  with  remainder  to  Edward  Gore,  the 
testator's  second  son,  in  fee,  instead  offor  life  only. 

In  which  case  no  estate  whatsoever  could  descend  to  the  tes- 
tator's heir  at  law,  in  aid  of,  and  to  make  way  for  the  executory 
devise  to  the  first  son  of  Thomas  Gore,  at  the  time  he  should 
be  entitled  to  the  same.  <i 

And  I  do  not  see  any  difference,  as  to  this  point,  whether  the 
fee-simple,  or  only  the  freehold,  is  devised  away  from  the  heir 
at  law  3  for  in  either  case,  the  executory  devise  to  the  first' son 
.of  Thomas  Gore  to  be  begotten  will  fail. 

I  would  own,  if  the  testator  had  devised  the  premises  to  the 
'trustees  for  five  years,'  and  from  and  after  the  determination  of 
that  estate,  to  the  first  son  of  Tlwmas  Gore,  to  be  begotten,  in 
fee-simple,  instead  of  an  estate-4ail,  here  no  remainder  could 
have  been  limited  over,  and  the  fee-simple  would  have  descend- 
ed to  the  heir  at  law  of  the  testator,  in  aid  of  the  executory  de- 
vise, and  to  give  way  to  it,  when  at  the  time  appointed,  it  should 
take  effect. 

So  if  the  devise  had  been  to  trustees  for  the  term  of  five 
years,  and  from  and  after  the  determination  thereof,  to  the  first 
son  of  Thomas  Gore  to  be  begotten  in  tail  male,  without  de- 
^sing  any  remainder  over ;  here  also  the  fee-simple  would  have 
descended  to  the  heir  at  law  of  the  testator,  in  aid  of  the  exe- 
.cutory  devise,  when  it  should  take  effect. 

So  if  the  devise  over  had  been  to  the  right  heirs  of  the  .tes- 
tator, which  would  be  a  void  devise,  because  the  heir,  in  such 
case,  would  be  in  by  descent, 
r  51  1  But  it  is  quite  otherwise  where,  after  this  executory  devise  in 

tail,  the  remainder  for  life  is  devised  over  to  one  in  esse,  and 
capable  of  taking,  as  here  it  is  to  Edward  Gore  the  testator's 
second  son,  in  regard  the  freehold  being  thereupon  once  vested 
in  him,  cannot  be  fetched  back  again,  or  give  way  to  the  after- 
.bom  sou  of  Tliomas  Gore. 

This  is  the  known  difference,  as4o  this  point,  betwjixt  an 
estate  vested  by  purchase,  and  an  estate  vested  by  descent :  as 
if  lands  were  granted  to  A.  for  life,  the  remainder  to  the  right 
heirs  of  B»  and  JS.  has  issue  a  daughter,  and  dies  leaving  his 
wife  ensieni  vrith  a  son  who  is  afterwards  born,  the  daughter 
claiming  by  purchass  shall  retain  the  lands  against  the  posthu- 
mous son. 

But  if  theee  lauds  had  been  granted  to  J3«*  and  his  beirs^  uai 
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B.  had  died  leaving  a  daughter,  and  his  wife  ensient  with  a  son  Gobbw.Gom. 
who  is  afterwards  born,  her  title  being  by  descent,  shall^give 
way  to  that  of  the  son.     1  Co.  95.     Shelly  s  case.  3  Co,  61.  b. 
Lincoln  college  case. 

So  in  the  present  case,  where  the  reversion  in  fee  descends 
to  the  heir  at  law,  it  shall  give  way  to  the  executory  devise, 
whenever  the  son  of  Thomas  Gore  shall  become  entitled;  but 
on  the  other  hand,  where  the  remainder,  after  this  executory 
devise  to  the  first  son  of  Thomas  Gore  in  tail,  is  devised  over, 
and  vested  as  by  purchase,  such  remainder  cannot  be  fetched 
back,  nor  will  it  give  way  to  an  executory  devise  on  a  subsequent 
birth. 

Nor  do  I  know  any  precedent  or  case  adjudged,  where  there 
is  a  devise  for  years,  and  afterwards  an  executory  devise  in  tail       [  52  ] 
or  for  life,  and  after  that  a  remainder  over  for  life,  or  in  fee^ 
to  a  person  in  esse,  where  such  an  executory  devise  is  allowed 
good. 

In  the  case  of  Scattergood  versus  Edge  {Salk.  uJbi  supra)  the 
devise  is  to  one  for  eleven  years,  and  afterwards  an  executory 
devise  in  tail,  (as  was  endeavoured  to  be  made  out)  but  the  re- 
mainder was  there  to  the  right  heirs  of  the  testator,  so  that  the 
reversion  in  fee  descended  to  the  heir  at  law,  in  aid  ofj  and  to 
give  way  to  the  executory  devise :  whereas. 

Here  the  remainder  is  devised  from  the  heir  at  law,  and  given 
to  Edward  Gore  the  testator's  second  son ;  and  if  no  case  has 
gone  so  far,  the  court  will  not  (1  presume)  carry  this  case  fur- 
ther than  any  former  case  of  the  like  nature,  in  favour  (as  has 
been  said)  of  so  inconvenient  an  estate. 

But  further,  there  is,  in  the  principal  case,  another  reason 
why  there  should  not  be  any  construction  made  for  the  de- 
scending of  the  freehold  of  the  premises  to  the  heir  at  law, 
there  to  wait  until  the  executory  devise  to  the  first  son  of 
Thomas  Gore  shall  take  effect,  (viz.)  because  if  the  freehold  of 
the  premises,  upon  the  testator's  death,  shall  be  construed  to 
descend  to  his  heir  at  law  (who  is  the  testator's  eldest  son 
Tliomas  Gore,) 

This  will  merge  and  destroy  the  rent-chaige  of  501.  per  an- 
num, devised  to  his  eldest  son  by  the  same  will,  and  out  of  the 
same  lands.  , 

And  as  to  this  the  case  in  short  is,  the  testator  devises  his 
lands  to  trustees  for  500  years,  in  trust  to  pay  5  Of.  per  annum  to 
his  eldest  son  TliO}nas  Gore  for  his  life,  but  with  an  express  power 
to  his  said  eldest  son,  to  distrain  upon  part  of  the  premises  for 
this  50/.  per  aiumm  rent-charge,  and  after  the  determination  of     [  53  J 
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Goes  tr.Goub  the  SOO  years  term,  then  to  the  first  son  of  Thmas  Gore  to  be 
begotten  |n  tail  male. 

Now  it  cannot  be  said,  that  this  rent-charge  of  50t.  per 
annum  io  Thcnnas  Gore,  is  only  a  trust  on  the  500  years  term, 
because,  as  there  is  an  express  power  given  by  the  will  to 
Thomas  Gore  to  distrain  upon  the  premises  for  this  501.  per 
annum,  these  words  alone  make  it  a  rent-charge  to  him  issuing 
out  of  the  lands ;  so  in  Lit.  {sect.  213.)  it  is  said,  that  granting 
a  power  to  one  to  distrain  on  land  for  any  annual  sum,  creates 
a  rent^charge. 

Then  the  testator's  eldest  son  Thomas  Gore  having  a  legal 
title  to  this  rent-charge  of  501.  per  annum,  if  the  freehold  of  the 
same  land  out  of  which  the  rent-charge  issues,  be  construed  to 
descend  to  him,  this  will  merge,  and  destroy  the  rent-charge 
created  by  the  same  will ;  for  it  is  wholly  inconsistent,  for  the 
same  person  to  have  the  land  itself,  and  the  rent  issuing  out  of 
the  land ;  and  I  take  it,  that  the  legal  estate  of  the  land  being 
devised  to  trustees  for  years  only,  will  not  prevent  the  merger 
of  the  rent,  but  as  the  freehold  of  the  land  is  in  him  that  claims 
the  rent,  the  latter  must  be  extinct :  as  if  the  case  were,  that 
Ji.  has  a  rent  of  30!.  per  annum  issuing  out  of  land,  and  the 
owner  of  the  land  were  to  devise  the  land  to  J.  S,  far  years, 
remainder  to  ji,  (that  had  the  rent)  for  Kfe,  if  ji.  agrees  to  and 
accepts  this  devise,  the  rent  is  gone,  for  the  freehold  of  the 
rent  is  merged,  so  that  jt»  cannot  have  an  estate  for  life  in  the 
rent ;  and  t>ther  estate  he  cannot  have  therem,  In  regard  no 
other  estate  was  granted  him,  and  be  cannot  have  an  estate 
without  a  donor  or  grantor,  and  so  the  rent  is  gone. 
[  54  ]  Wherefore  this  construction  of  the  freehold  of  the  premises 

descending  to  the  testator's  eldest  son  and  heir,  and  thereby 
merging  the  rent-charge  of  50/.  per  annum  given  by  the  same 
will,  should  be  avoided,  without  an  absolute  necessity  for  it ; 
and  here  is  no  necessity  for  it,  forasmuch  as  the  land  may  very 
properly  and  reasonably  be  construed  to  go  over  to  the  testator's 
second  son  the  next  remainder-man,  a  person  in  esse,  and  capa- 
ble of  faking. 

So,  that,  in  the  present  case,  there  seems  to  be  no  founda- 
tion to  suppose  the  freehold  of  the  premises  in  question  to  de- 
scend to  the  testator*s  heir  at  law,  there  to  wait  till  the  execu- 
tory  devise  shall  take  eifect. 

And  without  such  descent,  there  is  as  little  foundation  to 
muntain  this  devise  over  to  the  first  son  of  Thomas  Gore  to  be 
begotten  in  tail  male,  to  be  good  as  an  executory  devise. 

I  shall  insist  only  on  on«  oth^r  reason^  whjT  this  devise  over 
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of  the  premises  to  the  first  son  of  Tlumas  Gere  to  be  be-  Com«.Gq^ 
gotten^  cannot  operate  as  an  executory  devise ;  wd  that  is, 
because  it  b  devised  by  way  of  remainder. 

Hie  devise  is  to  trustees  for  500  years,  and  from  and  after 
the  determination  of  that  estate,  then  to  the  use  of  the  flrst» 
tie.  son  of  Thomoi  Gere  to  be  begotten  in  tail  male  sucees- 
aively. 

This  is  a  plain  devise  of  a  remainder,  a  devise  by  way  of  re- 
mainder to  the  first  son  of  Thomas  Gcrtj  &c. 

Now  there  are  the  plainest  differences  between  the  nature  of      [  55  ] 
a  remainder,  and  that  of  an  executory  devise. 

Xstj  There  cannot  be  a  remainder  without  a  particular  estate | 
but  there  may  be  an  executory  devise  without  any  particular  or 
precedent  estate. 

2dZy,  A  remunder  is  subject  to  be  discontinued,  devested 
or  displaced  by  feoffment  or  fine,  or  to  be  barred  by  a  re« 
covery. 

But  an  executory  devise  cannot  be  barred  by  recovery,  nor 
discontinued,  nor  so  much  as  displaced,  or  turned  to  a  right  by 
any  feoffment  or  fine ;  for  wheresoever  the  land  whieh  is  sub* 
jected  to  this  executory  devise  is  conveyed,  it  passes  with  this 
clog  chained  to  it ;  so  that  it  is  very  reasonable  to  insist,  that 
where  an  estate  is  conveyed  as,  or  by  way  of  a  remainder,  there 
it  shall  not  operate  as  an  executory  devise,  especially,  if  there 
be,  (as  in  this  case  there  was)  at  the  time  of  making  the  will, 
a  possibility  that  it  might  vest  as  a  remainder,  by  the  birth  of 
a  son  in  the  life-time  of  the  testator,  and  after  the  niaking  the 
will. 

And  in  this  objection  I  ank  warranted,  though  not  by  any  re^ 
solution,  yet  by  an  opinion,  and  that  a  very  great  one ;  it  is 
that  of  Lord  Chief  Justice  Holty  and  the  rest  of  the  judges,  in  a 
case  which  has  been  cited,  but  I  think  this  part  of  it  not  taken 
notice  of ;  I  mean  the  case  of  Goodright  and  Cormshy  reported 
(though  but  shortly)  in  1  Salk.  226.  The  case,  as  there  re- 
ported,  is  thus : 

One  KnowUng,  seised  in  fee  of  lands,  devises  them  to  his 
eldest  son  John  for  fifty  years,  if  he  so  long  live,  and  then  fol-  [  ^^  J 
low  these  words,  ^  and  as  for  my  inheritance  after  the  term, 
^^  I  do  devise  the  same  to  the  heirs  male  of  the  body  of  my 
^'  eldest  son  John,  and  for  default  of  such  issue,  to  my 
^  youngest  son  Bichard.''  Resolved,  that  the  devise  of  the  re- 
mainder to  the  heirs  male  of  the  body  of  the  testator's  eldest 
son  John  was  void  as  a  remainder,  for  want  of  a  freehold  to 
support  iti 
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Gore  V.  Gore.  And  the  Lord  Chief  Justice  HoU,  together  with  the  rest  of 
the  judges,  likewise  held,  that  this  devise  to  the  heirs  male  of 
the  body  of  the  testator's  eldest  son  John,  expectant  on  this 
term  of  fifty  years,  could  not  operate  as  an  executory  devise ; 
and  one  of  the  reasons  given  for  it  was,  f  because  it  was  devised 
as  a  remainder ;  indeed  another  reason  added  to  it  was,  because 
it  was  limited  per  verba  de  prtBsenti;  so  that  each  of  them  was 
held  for  a  reason  why  the  devise  in  that  case  could  not  operate 
as  an  executory  one,  and  one  of  them  was,  because  it  was  de- 
vised by  way  of  remainder. 

Besides,  this  I  may  observe  upon  the  case  as  reported  by 
SdUe.  (and  which  in  fact  were  the  words  of  the  will  in  that 
case,) 

That  the  words  there  insisted  upon,  to  make  an  executory 
devise  to  the  heirs  male  of  the  body  of  the  testator's  son  Jdlm, 
are  much  more  proper,  and  much  more  adapted  for  an  execu- 
tory devise,  than  the  words  of  the  will  in  the  principal  case :  in 
the  case  of  Ooodright  and  Ginttfft,  the  testator  devises  his  lands 
to  his  eldest  son  John  for  fifty  years,  if*  he  so  long  live ;  then 
[  57  ]  follow  these  words,  '^  and  as  for  my  inheritance  after  the  said 
^'  term,  I  do  devise  the  same  to  the  heirs  male  of  my  eldest  son 
*^  John  •*"  now  these  words  in  the  will  are  proper  words  to  in- 
troduce a  new  original  executory  devise ;  and  yet  it  was  re* 
solved  that  they  should  not  operate  as  an  executory  devise ;  and 
one  of  the  reasons  given  was,  for  that  they  imported  a  devise 
of  a. remainder  :  whereas, 

In  the  principal  case,  where  the  devise  is  to  trustees  for  500 
years,  and  from  and  after  the  determination  of  that  estate, 
then  to  the  first  son  of  the  body  of  Thomas  Gore  to  be  begot- 
ten, in  tail  male,  surely  no  words  can  be  more  proper,  no  words 
more  natural  to  express  a  limitation  of  a  remainder,  than  to 
Bay,  from  and  after  the  determination  of  the  precedent  estate 
for  years. 

And  if  the  words  of  the  will,  in  the  caae  of  Goodrighi  and 
Cornish,  shall  be  looked  upon  so  much  to  import  a  limitation  of 
a  remainder,  as  for  that  reason  to  hinder  the  devise  from  ever 
operating  as  an  executory  devise. 

The  words  in  the  principal  case  much  more  plainly  import  a 
limitation  of  a  remainder,  and  therefore,  according  to  the  opi- 
nion in  Salk.  are  not  to  be  construed  to  operate  otherwise  than 
as  a  remainder.     For  which  reason,  in  my  apprehension,  this 

t  Sed  Vide  1  Salk.    Where  the  opioion  of  the  Court,  as  to  this  point,  is  laid 
down  with  some  uncertainty. 
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dcYise  over,:  in  the  principal  case,  to  the  first  son  of  Thomas  Goebv.Gore* 
Gqre  to  be  begotten  in  tail  male,  is  void,  and  cannot  take  effect 
as  an  executory  devise. 

I  shall  only  add  one  thing  more,  and  that  is  touching  the  in- 
tention of  the  testator  in  this  case,  which  has  been  pretty  much 
insisted -upon  by  the  other  side,  as  well  in  this  court,  as  in  the 
court  from  whence  the  case  comes. 

It  is  objected,  that  the  intention  of  the  testator  in  this  case,       [  58  ] 
and  in  his  will  too^  is  in  favour  of  the  sons  of  his  eldest  son 
Thomas  Gore,  and  that  these  sons  of  the  testator's  eldest  son 
should  have  preference  to  the  testator's  younger  sons. 

And  perhaps  this  might  be  the  testator's  intention;  nay, 
supposing  it  was,  yet  every  man's  intention  in  a  will,  as  well  as 
in  a  deed,  must  be  conformable  to  the  rules  of  law,  or  else  it  is 
to  be  rejected. 

If  the  testator  (as  here  he  seems  to  have  done)  intended  to 
devise  his  estate  in  such  a  manner,  as  that  the  freehold  thereof 
should  be  in  abeyance ;  this  intention  is  contrary  to  tlie  settled 
rules  of  law,  and  must  be  rejected. 

If  the  testator  intended  (as  here  he  seems  to  have  done)  to 
make  an  executory  devise,  which  is  not  to  take  effect  within 
that  compass  of  time  which  the  law  prescribes  for  that  pur- 
pose ;  this  is  contrary  to  law,  and  such  intention  must  not  take 
place. 

If  the  testator  intended  (as  here  he  plainly  did)  that  the 
freehold,  vested  in  a  remainder-man,  (the  testator's  second 
son  Edward  Gore^)  should,  after  it  was  thus  vested  and  set- 
tled, be  devested  and  fetched  back  again,  to  give  way  to  a 
subsequent  birth  of  a  prior  remainder-man;  this  intention  is 
contrary  to  the  established  rules  of  law,  and  therefore  must  not 
prevail. 

I  would  suppose  the  facts  in  the  present  case  to  have  hap- 
pened thus :  as  the  devise  is  to  trustees  for  500  years,  and 
afterwards  to  the  first,  &c.  son  of  Thomas  Gore  to  be  begot- 
ten in  tail  male,  successively,  with  remainder  to  the  testator's 
second  son  Edward  Gore  for  life,  with  remainders  over  prout  [  59  I 
the  will ; 

I  would. suppose,  for  argument  sake,  that  this  first  son  of 
Tliomas  Gore  should  take,  and  that  he  had  entered  upon,  and 
enjoyed  the  estate,  subject  to  the  500  years  term,  and  that 
afterwards  the  first  son  of  Tliomas  Gore  shoui^v  die  without 
issue,  and  without  leaving  any  brother  then  in  being,  so  that 
then  Edward  Gore  the  second  son  of  the  testator,  as  being  the 
next  remainder-man,  had  entered,  and  that  afterwards.  Tho* 


'    I 
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6*M».Oou.  tMf  Gor#  tho  tevUitor's  dd^t  acm  h»d  had  mother  (p«mImh 
moiis)  ton  I 

There  would  be  no  colour^  nor  would  it  be  GOfit«iidt4  foTt 
if  this  were  the  fact,  that  this  teeond  son  of  TKohmk  Gsre,  so 
bora  out  of  time  (as  I  may  say)  bom  after  his  brother's  dte«lh 
without  issue,  and  after  the  freehold  is  gooe  over  to  the  MXi 
remainder-man,  should^  notwithstanding,  be  entitled  In  this 
esUte. 

And  yet,  in  that  case,  die  intention  of  the  lestatcur  ia  es  plam» 
and  by  the  same  words  ia  expressed  to  be,  as  much  in  favour 
of  the  second  son  of  Thomaa  Gore,  as  of  his  eldest  eon,  and 
that  every  son  of  Thamoi  Gore  should  take  in  his  tun^  in  pre- 
ference to  the  younger  sons  of  the  testator. 

But  still  this  intention  being  contrary  to  law,  is  QOt  to  be 
regarded. 

But  as  this  will  is  penned,  there  is  verj'  little  room  to  argue 
I  ^  J  from  the  intention  of  the  testator,  in  favour  of  the  sons  of 
Thomas  Gore  the  testator's  eldest  son^  because  he,  that  argues 
for  the  intention  of  the  testator  in  tins  part  of  the  will,  must 
argue  against  what  is  the  plain  intention  of  the  testator  in 
another  part  of  the  will  3  he  that  argues  to  make  this  a  good 
executory  devise,  in  favour  of  the  first  son. of  Tlbemot  Ghirr, 
must,  in  order  to  make  good  this  executory  devise,  endoft* 
vour  to  prove,  that  the  premises,  on  the  death  of  the  testa* 
tor,  did  descend  to  his  heir  at  law,  (via.)  his  eldest  son  Tfto- 
MOt  Gore^  to  wait  there,  until  the  executory  devise  riiould  take 
place. 

But  nothing  can  be  more  against  the  intention  of  the  tostator 
than  this  would  be :  for  the  testator  in  his  will  declares  \^U  in^ 
tention,  in  the  plainest  manner,  and  in  the  most  express  words, 
to  be  that  his  eldest  son  and  heir  Thomas  Gore  shM  only  hav^ 
a  rent-charge  of  501.  a  year  out  of  his  lands. 

Nay,  not  only  says  so  by  his  will,  but  gives  his  reasons  for 
it,  vuE.  that  his  eldest  son  Thomas  Gore  woidd  have  another 
estate  upon  his  death,  of  4001.  per  annum  in  WiUs:  also  for 
that  the  testator  had,  before  that  time,  supplied  his  son  and 
heir  with  divers  sums  of  money. 

Now  when  the  testator  has  expressly  said  by  his  will,  that  his 
eldest  son  and  heir  shall  have  no  part  of  his  lands : 

The  other  side,  who  at  the  same  time  must  admit  they  argue 
for  the  intention  of  the  testator,  must  insist,  contrary  to  this 
intention,  that  the  freehold  and  fee-simple  of  all  the  testator's 
land  shall  descend  to  him  at  the  testator's  death  |  und  while 
the  testator  says,  that  his  eldest  son  shall  have  a  renl^harge 
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of  50/.  per  annum  out  of  his  estate^  the  other  side  who  aie  6wiVf(3ti<« 
still  maintaining  the  intention  of  the  testator,  must  say,  that  [  61  ] 
the  eldest  son  of  the  testator  cannot  have  this  rent*chai{|pe  of 
501.  per  annum,  that  being  merged  by  the  descent  of  the  land 
upon  him.  All  which  are  inconsistencies,  and  therefore  doubt^* 
less,  whatever  was  the  intention  of  the  testator  in  this  ease,  it 
must  be  rejected,  not  only  as  repugnant  to  the  rules  of  law,  hut 
indeed  as  inconsistent  with  itself. 

As  to  the  other  question,  which  is  likewise  sent  to  your  lord* 
ships  for  your  opinion,  (\iz.)  in  whom  the  freehold  of  the  pre*     ^ 
mlses  vested  upon  the  death  of  the  testator  ? 

I  take  this  to  be  entirely  depending  upon  the  former  ques« 
tion ;  for  if  the  devise  over  of  the  premises  expectant  upon  this 
term  of  500  years  to  the  first,  &c.  son  of  Thomoi  Oore  to  be 
begotten,  be  a  void  devise,  as  we  have  endeavoured  to  prove  it 
is,  then  it  necessarily  follows,  that  the  next  remainder  suhsa-i 
quent  to  this  void  devise,  which  is  the  devise  to  the  testator's 
seeond  son  Edward  Gorej  must  take  place,  and  consequently  the 
freehold  of  the  premises,  upon  the  testator's  death,  must  then  ves| 
in  the  testator's  second  son  Edmard  Gore;  this  is  so  plain  a 
consequence,  that  I  shall  give  your  lordships  no  trouble  about  it. 

Upon  the  whole  mattery  if,  at  the  time  of  making  of  this  will 
now  in  question,  it  was  possible  that  the  devise  over  to  the 
first  son  of  Thomas  Gore  to  be  begotten  in  tail  male,  might 
operate  and  take  effect  as  a  remainder,  as  it  plainly  might,  in 
case  the  first  son  of  Thomas  Gore  had  been  bom  in  the  life-time 
of  the  testator,  which  at  the  time  of  making  this  will  was 
possibles 

If  the  rule  in  discountenance  of  these  executory  devises  be, 
that  whenever  a  limitation  of  an  estate  might  by  any  possibility      [  62  ] 
take  eflect  as  a  contingent  remainder,  there  it  shall  not  operate 
He  an  executory  devise.    As  I  take  this  to  be  the  rule : 

If  there  be  no  difference  in  the  legal  acceptation  of  the 
viwrds  begotten  or  to  be  begotten^  as  I  take  it  to  be  settled, 
that  there  is  not : 

If  this  executory  devise  cannot  take  effect  or  vest  as  a  legal 
and  alienable  estate  upon  the  birth  of  a  son  of  Thomas  Oore, 
but  must  wait  and  expect  until  the  term  of  500  years  is  deter- 
mined, as  I  conceive  it  must : 

If  an  executory  devise  to  take  effect  on  the  determination  of 
a  term  of  500  years  be  a  perpetuity,  and  therefore  a  void 
devise,  as  most  plainly  it  is  s 

If  the  rule  be,  that  an  executory  devise  of  a  freehold, 
cxpeetani  to  a  lease  for  years  only,  cannot  he  good|  unless  lis 
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GoREv.GoftE.  cases  where  the  freehold  may  descend  to  the  heir  at  law  of  the 
testator,  there  to  wait  until  the  executory  devise  takes  effect,  as 
I  humbly  apprehend  this  to  be  the  rule  : 

If  in  the  present  case,  the  freehold  of  the  premises  cannot 
descend  to  the  heir  at  law  of  the  testator,  the  same  being  de- 
vised over  to  a  third  person  in  essCy  as  plainly  it  cannot: 

If  it  be  a  rule  in  law,  that  a  freehold  once  vested  by  pur- 
chase, cannot  be  afterwards  devested,  and  fetched  back  again^ 
to  make  way,  and  give  place  on  the  birth  of  a  nearer  remainder 
person,  as  surely  this  is  the  rule : 
r  63  1  ^^^^  ^^^  ^^  *  devise  over,  where  it  is  limited  by  way  of  re- 

mainder, it  shall  not  operate  as  an  executory  devise^  which  is 
so  held  in  the  case  I  htfve  cited  : 

If  the  courts  both  of  law  and  equity  have  all  declared,  that 
they  would  not  advance  an  executory  devise  6ne  single  step 
further  than  former  resolutions  had  carried  them  : 

And  if  what  the  other  side  now  labour  at,  would  be  to  ex- 
tend them  further  than  ever  yet  they  have  been  carried,  as  I 
presume  it  would  be : 

If  any  one  of  these  several  points  be  for  us,  and  we  submit 
whether  they  be  not  all  for  us  : 
'  Then  we  hope  that  your  lordships'  opinion  will  be  also  for  us^ 

And  pray  your  judgment  accordingly  for  the  plaintiff. 

Whereupon  all  the  four  judges  of  the  King's  Bench  that, 
then  were,  (viz.)  Pratt,  C.  J .  PowiSf  Eyre,  and  Fortescue 
Aland,  justices,  certified  their  opinions  under  their  hands, 
^^  That  the  devise  to  the  eldest  son  of  Thomas  Gore  was  void  ; 
^^  that  it  could  not  be  good  as  a  remainder,  for  want  of  a  free- 
**  hold  to  support  it ;  and  that  it  could  not  take  effect  as  an 
**  executory  devise,  because  it  was  too  remote,  (viz.)  after  500 
^'  years."  But  Lord  Maccle^ld  expressed  some  dissatisfac- 
tion at  this  opinion  of  the  judges,  saying,  that  though  the. 
law  might  be  so,  yet  the  term  of  500  years  being  but  a  trust 
term,  and  to  be  considered  in  equity  as.  a  security  only  for 
money,  was  not  to  be  so  far  regarded  (at  least  in  equity)  as  to 
make  the  devise  over  void. 
[  64  1  After  which  the  eldest  son  Thomas  Gore  and  his  brother  JEd- 

ward  came  to  an  agreement,  which  was  confirmed  by  the  court. 

Afterguards  Tliomas  Gore  had  a  son  and  died,  and  the  son 
of  Tliomas  Gore  bringing  this  matter  over  again  in  Chancer\', 
Lord  Chancellor  King  sent  it  a  second  time  to  the  Court 
of  King's  Bench,  where  Lord  Harduncke  C.  J,,  Page,  Probyn 
and  Lee,  justices,  certified  their  opinion  against  the  opinion  of 
their  predecessors,  (viz.)   ^^  ^Fhat  this  was  a  good  executory^ 
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"devise,  and  not  too  remote ;  for  that  it  must  in  all  evente,  Core  v.  Gore. 
"  one  way  or  other,  happen,  upon  the  death  of  TliOftias  Gore, 
"  whether  he  should  have  a  son  or  not,  and  either  upon  the 
^^  birth  of  the '  son,  or  upon  his  death  without  issue  male,  the 
**  freehold  must  vest." 
Lord  Rayrnond  also  was  of  this  last  opinion. 
The  two  certificates  were  in  the  words  following : 
We  have  heard  counsel  on  both  sides  on  the  question  above 
specified,  and  having  considered  the  same,  are  of  opinion,  that 
the  devise  of  the  manors  above-mentioned  to  the  first  son  of 
'  TTiomas  Gore  is  void,  because  he  cannot  take  by  way  of  re- 
mainder, for  that  there  is  no  freehold  to  support  it ;  nor  can 
he  take  by  way  of  executory  devise,  because  it  is  not  to  take 
'place  within  that  compass   of  time  which  the  law  allows;  and 
•we  are  also  of  opinion,  that  the  freehold  of  the  same  manors, 
on  the  death  of  the  devisor,  vested  in  Edward  the  second  son« 

'' — 1722.  John  Pratt. 

LUtleton  Powis. 

JB.  Eyre. 

J.  Fortescu^  Aland. 

• 

Upon  hearing  counsel  on  both  sides,  and  consideration  of      [  65  1 
this  case,  we  are  of  opinion,  that  the  devise  of  the  manors  of 
Barrow  and  Southley  to  the  first  son  of  Tliomas  Gore  is  good 
by  way  of  executory  de\ise,  and  that  the  freehold  of  the  said 
manors,  on  the  death  of  the  devisor,  vested  in  his  heir  at  law. 

Jan.  26,  1733.  Hardwicke. 

F.  Page. 
E.  Probyn. 
fF.  Lee. 


AYLIFPB  verms  MR.  JUSTICE  TRACY.  Case  9. 

,Thk  plaintiff  courted  one  of  the  daughters  of  Sir   Tlunnas  ^^^'^' ., 
Haslewood,  and  treated  with  the  father  about  the  marriage ;  197^'.  15*  50.* 

.  the  father  consents  to  the  marriage,  and  writes  to  his  daughter,  j^ronfa^JiSer' 
intimating,  that  he  had  met  the  plaintiff  Mr.  Aj/Uffe,  and  had  tohUdau^tcr 
agreed  to  give  him  as  a  portion  3000/.  which  the  plaintiff  (he  a^rees^to  j^ve 
said)  seemed  fiillv  to  assent  to,  and  that  they  were  to  meet  the  ^«'  3000/.por- 

^  "  ,  ^  tion,  and  tbia 

next  day,  when  the  affair  was  to  be  fully  concluded ;  and  sub-  not  shewo.to 
scribed  his  name  to  the  letter.  afterwards  ^ 

married  the  daughter,  does  not  take  the  promise  out  of  the  ctaiute  of  frauds. 

Accordingly  they  met  and  agreed  to  the  marriage,  and  the 
father^  gave  money  to  the  daughter  to  bvy  her  wedding-clotbesi 


W  DE  TBRM,  S.  TRIN.  I7i-i 

^  TiuJ^.*"*  *"**  **  Wedding-dny  having  been  appointed,  the  father  J&&A 
before  that  day,  having  made  his  will  long  before  thin  treaty  of 
n&rriage,  and  given  his  daughter  only  20001. 
.  The  daughter  did  not  s-hew  this  letter  to  the  plaintiff  her 
intended  h;isband,  whom  she  afterwards  married,  and  the  SOOOf. 
legacy  was  paid  to  the  plaintiff  the  husband  $  but  he  did  not, 
[  '66  ]  neither  was  he  required  to  make  any  settlement  on  hi%  wlfc^  but 
was  a  merchant  and  freeman  of  London^ 

Lord  Chancellors  This  being  no  more  than  a  commutllta- 
tiou)  has  no  ingredient  of  equity  $  the  huiband  mad6  no  Mr 
decent )  he  did  not  know  of  this  letter,  it  befaig  wrot«  to  the 
daughter,  and  therefore  cannot  be  supposed  to  have  mafttied  in 
confidence  of  the  letter  c 

Then  he  accepted  of  the  2000L  legacy  as  the  portion,  Md  «t 
that  time  demanded  no  more,  and  the  other  daughter  had  bICt 
UOOI.  portion. 

Dismiss  the  bill«  (IJ 

Case  W.  VERNON  verau  STEPHENS. 

S  Ea.  Ca.  Ab.  ^HK  plaintirf  brought  this  bill  for  a  specific  performance  of 

a^itobuy  "^l*^'^"  ''"*"*'*  ■"*"  ^y  t^*'  defendant's  father  Stephent,  t5  the 
laud,  aod  pUinliflF,  for  sale  of  the  manor  of  IVheelock  iii  Guttiire  (at 
SrpS^ThM.    1200t.  and  100  guineas. 

H^Ti^Aj^ir^!^  f°!!,"  '"'°  wveral  orders  of  court  to  pay  the  rexidue  Ky  gach  a  Jar, 
!^  ^i^Sl*'*"'  ?  «*?  "P  Ibt  article,  abd  lose  what  i,  bad  brfoi«  paid  j  emirt  »&{ 
relieve,  tbough  tbe«c  orders  have  not  been  complied  with. 

There  had  arose  some  difficulty  about  the  title,  and  the 
pluntiff  insisting  that  the  same  was  not  good,  without  an  act 
of  parliament,  the  defendant's  father  procured  an  act  of  par- 
liament j  upon  which  the  plaintiff  paid  part  of  the  money,  but 
making  default  in  payment  of  the  residue,  the  defendant's 
father  brought  a  bill  to  have  the  residue  of  the  ftiotaey,  or  to 
be  discharged  of  the  articles. 
C  67  3  "^"st  before  that  bill  was  rtady  for  hearing,  the  plaintiff  and 

defendant's  father  entered  into  an  order  by  consent,  signed  by 
both  parties,  and  reciting  the  articles,  by  which  the  plaintiff 
agreed  to  pay  the  monfiy  by  such  a  day,  or  in  default  thereof 
the  articles  to  be  delivered  up  and  cancelled,  and  the  defendant's 
ftther  to  hold  the  premises  discharged  of  the  articles. 

Then  the  plaintiff  paid  1000/.  in  part,  but  made*  default  in 
payment  of  the  residue,  and  entered  into   another  order  by 


(I) 
stated 


ThU  case   is  tery  differently    book  notlilne  appears  but  tiio  n«U  «*• 
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eMMRit  signed  by  both  partiH^  whereby  a  further  day  Was     ^"JJbh^s 

fitrtfii  whfttii  if  the  money  was  not  paid,  tha  plaintiiF  agreed  to 

UMt  all  the  money  which  he  had  advanced  before^  and  to  lose 

thi  beueflt  of  the  articles^  which  were  to  be  put  into  the  hands 

of  Mr.  Cox  the  counsel^  and  dilivered  over  to  the  defendant'^ 

father  in  default  of  payment^  and  in  case  of  such  default,  the 

defendant's  father  to  hold  the  premises  discharged  of  the  articles. 

The  plaindff  Vernon,  having  again  made  default,  now  brought 
{his  bill  to  have  the  purchase  completed,  on  payment  of  what 
was  due,  with  interest,  and  to  be  relieved  against  these  orders. 

£ord  Chaneelior :  Here  have  been  solemn  agreements  that 
ought  not  slightly  to  be  got  over ;  but  however,  if  the  defen- 
dant has  his  nioney,  interest  and  costs,  he  will  have  no  reason 
to  complain  of  having  suffered ;  on  die  contrary,  it  would  be  a 
very  great  hardship  on  the  plaintiff,  to  lose  all  the  money  which 
he  has  paid  $  lapse  of  time  in  payment  may  be  recompensed 
with  interest  and  costs ;  (z)  and  as  to  these  agreements,  they 
were  all  intended  only  as  a  security  for  payment  of  the  money, 
which  end  Is  answered  by  the  payment  of  principal,  interest 
and  costs. 

tn  1720,  When  the  money  was  to  have  been  paid,  there  t  ^'  3  . 
was  a  great  scarcity  of  money,  they  in  whose  hands  it  was, 
locking  it  up ;  also,  at  that  time,  the  defendant's  father  was 
dead,  which  was  the  act  of  God,  and  his  executors  not  acting, 
it  Was  some  time  before  the  defendant  took  out  administration 
with  the  will  annexed  of  his  father,  which  was  the  default  of 
the  party;  so  that  the  plaintiffs  payment  of  the  money  at  the 
exact  time  was  dispensed  ^dth. 

Let  the  plaintiff  be  relieved  upon  payment  of  principal, 
interest  and  costs. 


AN0NYMU8. 


Casb  11. 


tt  kn  iMie  be  directed  out  of  chancery  to  be  tried,  and  the  In  case  of  an 
party  plaintiff  in  the  issue  gives  notice  of  trial,  and  do6s  not  cUaocery,  it  is 
t!Otinterm&nd  it  In  time  5  upon  motion,  the  Court  of  Chancery  ^^^^^^^^^ 
wilt  give  costs,  atid  not  put  the  defendant  to  move  the  court  of  costs  for  not 
law  where  the  issue  is  to  be  tried.  Sialf  or"tJl* 

more  there  for  a  special  Jury. 


(z)   But  see   Mackreih  y.  Marlar,  tord  Galloway ii^ijgden,Vent\on,SB9t 

1  Cox,  259,  (approved  in  Broome  v.  360«  (6th  Edit.)    Hudson  y,  Bartrcem, 

Moncky  10  Veg.  69?.)  Lowther  v.  Lady  3   l\f add.  440,    Reynolds  v.  Nelsw^ 

ila^iover,  1  firo.  C.  C.  396.    Ex  parte  G  Mndd.  18.   .   Morse  V.  Merest ^  C 

Bwiter^  9  Ves,  94,       Steadman  v,  Madd.  86, 
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So  on  an  issue's  being  directed  out  of  the  Court  of  Chancery, 
after  such  issue  made  up,  it  is  proper  to  move  the  Court  of 
Chancery  for  a  special  jury^  if  the  circumstances  of  the  case 
require  it ;  and  the  court  will  grant  the  same,  as  they  did  in 
the  case  of  the  Altonuy  General  and  Sjiotv. 


tk^^^ ^J^^  t SCOTT  versus  BARGEMAN. 

Lord  Mac-  Onb  has  a  wife  and  three  daughters,  A.  B,  and  C,  and  being 
cLESPitLD.^  pQgjggggj  ^f  ^  personal  estate,  devises  all  to  his  wife,  upon 
542.  pi.  12.  condition,  that  she  would  immediately  after  his  death  pay  900L 
wife  and  three  ^^'^  ^^^  hands  of  J,  S.  in  trust  to  lay  out  the  same  at  interest, 
dauf^htert  de-    and  pay  the  interest  thereof  to  his  wife  for  her  life,  if  she  shall 

vigei  900/.  to  ,.  .,  1^.,,  . 

bis  three         SO  long  contmue  a  widow ;  and  after  her  death  or  marnage,  in 

equSuy^pay-  ^"^^  **^  •'•  ^-  ^^^^^  ^^^'^^  *«  900/.  equally  among  the  three 
able  at  their  daughters,  at  their  respective  ages  of  twenty -one^  or  marriage, 
o^'^en^-fnc  provided  that  if  all  his  three  daughters  sliould  die  before  their 
^^T'TaU^'  ^g^^^^  should  become  payable,  then  the  mother^  whom  the 
beforetheirle-  testator  also  made  executrix,  should  have  the  whok  900/«  paid 

racies  were        4.^  u«- 

payable,  then    ^  ^^^' 

the  whole  to  the  mother ;  if  two  of  the  daughters  die  before  their  shares  become  due^  the 

surviving  daughter  is  eutitled  to  the  whole. 

[  ♦  69  J  The  wife  pays  the  900/.  to  J.  S.  and  marries  a  second 
husband,  (viz.)  the  defendant  Bargeman;  the  two  eldest 
daughters  die  under  age  and  unmarried ;  the  youngest  daughter 
attains  twenty-one ;  and  the  question  being,  whether  she  was 
entitled  to  all,  or  what  part  of  the  900/.^ 

Lord  Chancellor :  The  youngest  daughter  is  entitled  to  the 
whole  900/.  by  virtue  of  the  clause  in  the  will,  which  sa)'s, 
"  if  all  the  three  daughters  shall  die  l)efore  their  age  of  twenty- 
"  one  or  marriage,  then  the  wife  shall  have  the  whole  900/.," 
for  this  plainly  excludes  the  mother  from  having  the  9001.  or 
any  part  of  it,  unless  these  contingencies  shall  have  happened, 
and  the  share  of  300/.  a-piece  did  not  vest  absolutely  in  any 
of  the  three  daughters  under  age,  so  as  to  go,  according  to  the 
[  70  ]  statute  of  distributions,  to  their  representatives,  in  regard  it 
was  possible  all  the  three  daughters  might  die  before  their 
ages  of  twenty-one  or  marriage,  in  which  case  the  whole  900/. 
is  devised  over  to  the  mother ;  consequently  the  whole  900/. 

does  now  belong  to  the  surviving  daughter  the  plaintiff.  (1)  (3) 

B-  —  — ^--- -  .  -  -^^— ^— 

(1)  Reg.  Lib.  B.  1721.  fol.  458.  by  the  name  of  Schott  v.  Bergman. 

(z)  See   Mackell  v.  Winter,  3  Ves.     v.  Randall,  1  Jac.  k  W.  100.     Beau- 
63C.    Bayard  v.  Hjnith,  14  Ves.  470.    man  v.  Stocky  2  Ba.  &  Be.  40(i, 
Skey  V.  Barna,  8  Mer.  ;^85.   Jones 
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BLACKHALL  versus  COMBS.  Case  13. 

{Upon  an  Appeal  from  a  Decree  at  the  Rolls.) 

Thb  defendant  ^mt  Combs  lent  the  plaintiflf  BlackhaWs  brother  2  Eq.  Ca.  Ab. 
1 20/.for  which  the  brother,  together.with  the  plaintiff  Blackhallj  >25.  pi.  7. 
was  bound  to  the  defendant  in  a  bond  for  the  payment  of  this  bankrurt, 
1 20/.  and  interest.  •^•'^  ^•'"fi: 

18  sued  Cor  a  debt  due  before  his  bankruptcy,  the  court,  on  the  circumstances  of  |||c  case^  will 
relieve,  thouc:h  it  will  not  relieve  on  a  matter  purely  of  mis-pleading. 

Afterwards  in  March  17 11,  the  plamtiif  £Iacfc/iaU,  the 
surety  in  the  bond,  became  a  bankrupt,  and  on  a  cdmmission 
issued  out  against  him,  was  accordingly  found  a  bankrupt. 
.  In  Easter  Term  1715,  the  defendant  Combs  arrested  the 
pluntiff  on  his  bond,  and  on  the  28th  of  Jvne  following,  a 
renewed  commission  of  bankruptcy  issued  out  against  the 
plaintiff,  who  being  found  a  bankrupt  surrendered  his  effects, 
and  submitted  to  be  examined  by  the  commissioners ;  but  his 
certificate  not  being  then  allowed,  he  pleaded  non  est  factum 
to  the  bond,  whereupon  a  verdict  and  judgment  was  obtained 
against  the  bankrupt,  and  proceedings  being  also  had  against 
the  bail,  the  bankrupt  surrendered  himself  in  discharge  of  his 
bail. 

After  this  the  commissioners  of  bankruptcy^  and  four-fifths      [  71  ] 
in  number  and  value  of  the  creditors,  signed  the  certificate, 
and  on  notice  in  the  Gazette  to  the  creditors,  on  the  llth  of 
November  1715,  the  bankrupt's  certificate  was  allowed  and 
confirmed  by  the  then  Lord  Chancellor. 

Upon  which,  this  matter  being  disclosed  to  the  Court  of 
King's  Bench,  and  affidavit  made,  that  the  cause  of  action  in 
the  bond  was  before  the  bankruptcy;  that  court  made  a  rule 
that  the  bankrupt  should  be  discharged  out  of  prison,  lUsi 
causa,  and  no  cause  being  shewn,  the  rule  became  absolute. 

In  Easter  Term  1719,  the  defendant  Combs  brought  a  scire 
Jadas  upon  the  judgment  against  the  now  plaintiff  the  bank- 
rupt, who  pleaded  the  act  of  the  5th  of  the  late  Queen  for  pre- 
venting frauds  by  bankrupts,  and  tliat  the  cause  of  action 
accrued  before  the  defendant's  bankmptcy ;  and  issue  being 
joined  on  this,  the  jury  found  a  verdict  against  the  then  de- 
fendant the  bankrupt,  he  (as  was  alleged)  not  being  able  to  get 
the  commission,  or  a  copy  thereof  to  produce  at  the  trial, 
after  which  the  plaintiff  in  the  action  had  judgment. 

On  this  the  now  plaintiff  the  bankrupt  brought  a  bill  to  be 
relieved  against  the  proceedings  at  law,  and  Lord  Chancellor, 
on  motion,  granted  an  injunction. 

Vol.  II.  B 
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BiukCKHALL  tr.  Not  long  after,  the  cause  came  to  a  hearing  before  his 
^^'  '  honour  the  Master  of  the  Rolls,  who  dismissed  the  bill,  in  re- 
gard thcf  act  of  parliament  touching  bankrupts  and  their  dis- 
charge, was  to  be  pleaded,  and  taken  adyantage  of  at  law; 
and  thb  having  been  accordingly  pleaded,  and  fowid  againsf 
[  72  ]  the  bankrupt,  there  was  no  equity  in  the  case,  but  it  was  all  at 
law ;  for  which  reason  the  court,  with  great  cle^rQess,  dis- 

.  missed  the  bill. 

From  this  decree  the  bankrupt  appealed  to  Lord  Chancellor, 
before  whom,  in  support  of  the  decree,  it  was  objected,  that 
die  said  Sict  had  prescribed  in  what  manner  the  bankrupt  was 
to  take  advantage  of  his  discharge  and  certificate,  (viz.)  by 
pleading  it ;  and  if  the  bankrupt  had  not  pursued  this  method, 
it  was  his  own  fault ;  that  the  defendant  being  a  just  creditor 
on  bond  for  money  lent,  and  which  (as  'twas  represented)  she 
had  earned  at  service  for  her  livelihood,  she  had,  at  least,  an 
equal  equity  with  the  now  plaintiff;  that  this  court  ought  not 
to  assist  against  such  a  creditor,  who  had  the  law  on  her  side, 
especially  in  a  matter  which  seemed  to  be  all  at  law ;  and  a 

(a)2Veni.696.  case  (a)  ex  parte  Ooodwm  was  cited,  where  Lord   Cowperj 

als^l^VCTn"*'  **P^"  *  petition,  refused  to  relieve  the  bankrupt  against  whom 

119.  accord,     judgment  had  been  recovered  purely  upon  a  matter  of  mis- 
sed vide     -        1     J* 
2  Vera.  I4Z.     pleading. 

cootra.    Vide  etiam  post,  The  Countess  of  Gainsborough  versus  GiOard.  424. 

However  Lord  Chancellor,  in  the  principal  case,  reversed 
the  decree  made  by  the  Master  of  the  Rolls,  and  relieved  the 
bankrupt  against  this  judgment  at  law. 

His  Lordship  seemed  to  admit,  that  were  the  case  only 
matter  of  mis-pleading,  equity  should  not  relieve ;  'but  said,  it 
weighed  with  him,  that  this  matter  had  been  examined  in  the 
King's  Bench,  and  the  bankrupt  discharged  there;  and  by  the 
same  reason  that  one  determination  in  a  proper  court,  and  in 
a  proper  method,  would  not  bind,  so  also  if  there  were  eight, 
or  ten,' or  twenty  determinations,  they  would  not  be  conclusive. 
[  73  ]  That  as  to  the  mere  merits,   it  was  most  plain,  the  bank- 

rupt was  one  intended  to  be  relieved  within  the  act ;  the  debt 
was  incurred  long  before  the  bankruptcy  ;  though  this  being  a 
scire  facias  upon  the  judgment,  the  judgment  might  be  said 
in  law,  to  be  the  cause  of  the  action,  and  that  was  after  the 
bankruptcy,  (z) 

That  the  certificate  not  being  obtained  and  made  absolute, 


-.  ^*l^? t.*^*^^*^'^*  ^-  ^<^^<V^  post,  a  vol  14(5.      Wright  v,  IfuU,  1  T.  R 
388.  Tidd's  ftac.  1099.  .     ;»  ; 
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when  Hon  e$t  fach^  va»  pkilded  to  the  bbAd,  this  Kkight  Blacibauv, 
excuse  such  plea. 

Tliat  here  had  been  a  long  acquiescence  by  the  obligee 
herself^  who  had  slept  under  the  discharge  made  by  the  cpurt 
of  King's  Bench  many  years ;  and  her  suit  upon  the  icire  facias 
seemed  to  be  the  pQdertaking  of  some  enterprisii\g  solic^tory 
who  had  engaged  to  help  her  to  this  desperate  debt. 

Then  it  was  of  weighty  that  the  plaintiff  the  bankrupt|  had 
upon  oath  givfiti  up  his  all,  and  his  examination  had  been  no 
ways  falsified ;  and  if  nothing  was  left  to  the  bankrupt,  what 
was  the  plaintiff  at  law  contending  for  ? 

Let  the  now  plaintiff  be  relieved,  and  have  a  perpetual  in- 
junction against  the  defendant.  (1) 

(1)  Beg.  Lib.  A.  1721.  fol.  401. 


LOYD  verms  MANSELL.  Case  14. 

The  plaintiff  brought  a  bill  to  redeem,  setting  forth,  that  his  Loi^  mac- 
late  father  being  seised  in  fee  of  lands  in  Pembrokeshire  of  2  ijSrca.  AU 
502.  per  annum,  made  a  mortgage  thereof  to  J.  S.  and  that  71-  pi.  10. 
^he  defendant  desired  the  plaintiff^s  father  would  consent  that  *-  tion'©fl|v«s 
this  mortgage  should  be  assigned  to  the  defendant,  who  would  ^''*"^»  *^*     " 
help  the  plaintiff's  father  to  a  place,  and  be  willing  to  take  his  upon  an  oh- 
interest  out  of  the  profits  of  the  place.  fveMu\c*a 

plea  of  a  decree,  and  a  report  made  and  confirmed  thereon,  if  the  su^^estion  of  fraad  be 
liot  denied.  . 

That  thereuppn  this  mortgage  was  by  the  plaintiff's  father's      [*74  ] 
consent  assigned  to  the  defendant,  who  never  helped  the  plain- 
tiff's &ther  to  any  place,  but   instead  thereof,  the  defen^^nt, 
the  next  term  after  the  mortgage  was  forfeited,  brought  an 
ejectment  against  the  plaintiff's  father,   and  turned  him  put 
of  possession ;    and  the  term  next  following,  the  defendant 
brought  a  bill   against  the  plaintiff's  father,  who  put  in  an 
answer  to  the  bill,  and  then  the  defendant  got  a  common 
bailiff,  one  of  a  scandalous  character,  to  make  an  affidavit,  that 
the  plaintiff's  father  had  left  his  habitation,  and  (as  he  believed 
and  was  credibly  informed)  was  gone  beyond  sea  $  upon  which 
affidavit,  the  now  defendant  got  an  order,  that  service  of  the 
then  defendant's  clerk  in  court  might  be  good  service ;  whereas 
the  plaintiff's  father  was  then  living,  and  publicly  appeared  in 
the  next  county  with  his  wife's  relations ;  but  upon  this  false 
affidavit,  and  order  ma^e  thereupon,   the   cause  was  heard 
ex  fOTte^  and  the  report  made  e:f  parte,  and  confirmed  abso- 

•     ■      ■  K  2  ■ 
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horn  V.  lutely,  by  which  means  the  plaintiflTs  father  became  absolutely 

foreclosed^  although  the  estate  was  of  much  greater  value. 

The  defendant  pleaded  this  decree  and  report^  and  both 
made  absolute^  signed  and  inroUed. 

Lord  Chancellor:  All  these  circumstances  of  fraud  ought  to 
be  answered ;  which  the  defendant  has  been  so  far  from  doing, 
that  he  only  pleads  that  decree  and  report  as  a  bar,  which  the 
plaintiff  seeks  to  set  aside ;  {z)  and  the  decree  being  signed 
and  inroUed,  the  plaintiff  has  no  other  remedy ;  and  if  these 
[  75  ]  matters  of  fraud  laid  in  the  bill  are  true,  it  is  most  reasonable 
that  the  decree  should  be  set  aside. 

Wherefore  over-rule  the  plea,  and  let  it  not  stand  for  an 
answer :  and  though  it  was  objected,  that  according  to  this  rule, 
a  decree  might  be  set  aside  by  an  original  bill : 

His  Lordship  replied,  such  a  gross  fraud  as  this  was  an 
abuse  on  the  court,  and  sufficient  to  set  any  decree  aside.  (1) 


(1)  So,  Richmond  v.  Tayleur,  ante,    post.  8  voL  111.  Bradish  v;  Gee,  Amb.  •* 
1  vol.  737.     Galley    v.   Baker^    Ca.    2«9,  (y). 
temp.  Tal.  201  •  Sheldon  v,  Fortegcue^ 


(z)   See   Mitford,    Pleading,    195.    Edgar,  2  S.  &  S.  274.    Pennington 
Bayley  v.  Adams,  6  Ves.  586.     San--    v.  Beechey.  ib.  282. 
ders  V.  King,  6  Madd.  61.    Thring  v.        (y)  S.  C.  Kenyon^  73. 


Case  15. 

Anuninhabit-  Mbmorakbum,  9th  of  August,  1722,  it  was  said  by  the 
M^y  "found  Master  of  the  Rolls  to  have  been  determined  by  the  Lords  of 
out,aDdinha-  the  privv  council,  upon  an  appeal  to  the  King  in  council  from 
EuffliBh,  to  be  the  foreign  plantations, 

governed  by  the  laws  of  England. 

IsL  That  if  there  be  a  new  and  uninhabited  countrv  found 
out  by  English  subjects,  as  the  law  is  the  birthright  of  every 
subject,  so,  wherever  they  go,  they  carry  their  laws  with  them, 
and  therefore  such  new  found  country  is  to  be  governed  by 
the  laws  of  England ;  though,  after  such  country  is  inhabited 
by  the  English^  acts  of  parliament  made  in  England^  without 
naming  the  foreign  plantations,  will  not  bind  them ;  for  which 
reason,  it  has  been  determined  that  the  statute  of  frauds  and 
perjurieSy  which  requires  three  witnesses,  and  that  these  should 
subscribe  in  the  testator's  presence,  in  the  case  of  a  devise  of 
land,  does  not  bind  Barbadoes;  but  that, 
A  conquered  2d/y,  Where  the  King  of  England  conquers  a  country^  it  is 
sovemed  by     &  different  consideration ;   for  there  the  conqueror,  by  saving 
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the  lives  of  the  people  conquered,  gains  a  right  and  property  in    Msmokak- 


DUM. 


such  people;    in  consequence*  of  which  he  may  impose  upon  goch  Uwias 
them  what  laws  he  pleases.     But,  thcconqueror 

*^  '  iviU  impose : 

but  until  the  conqaeror  g^res  them  new  laws,  they  are  to  be  f^verned  by  their  own  laws, 
unless  where  these  lawi  are  contrary  to  the  laws  of  God>  or  totally  silent. 

3dh/,  Until  such  laws  given  by  the  conquering  prince,  the     [  *  76  ] 
laws  and  customs  of  the  conquered  country  shall  hold  place ; 
unless  where  these  are  contrary  to  our  religion,  or  enact  any 
thing  that  is  malum  m  se,  or  are  silent ;  for  in  all  such  cases 
the  laws  of  the  conquering  country  shall  prevul. 

See  the  case  of  Blankard  versus  Galdy,  Salk.  411.  (1) 

(1)  See  also  Campbell  v.  Halt,  Cowp.  204.  Spragge  v.  Stone,  Doug.  38.  (x) 

(z)  Rex  V.  Vaughan^  4  Burr.  2500.    143.    Forbes  v.  Cochrane ^  2  B.  &  C. 
Attorney  General  v.  Stewart^  2  Men    463. 


HILDYARD  rerwtf  SOOTH-SEA  COMPANY  AND  KEATO.      casb  16. 

Thk   plaintiff  HUdyard  was  possessed  of   700/.   South^sea  sir  Joseph 
stocky  and  one  Rosi  brought  a  forged  letter  of  attorney  to  the  Jbkyll. 
Souih-'sea  company,  impowering  him  the  said  Ross,  as  attorney  232.  pi.  12. 
to  the  plaintiff  Hildyard,  to  transfer  this  stock  to  the  defen-  ^^\^'  *^; 
dant  Keate;  the  transfer  was  for  a  valuable  consideration,  and  stockby  virtue 
this  letter  of  attorney  attested  by  two  witnesses.  ter*of  aitor  **" 

ufnr ;  the  transfer  to  be  void,  and  the  rig^ht  owner  not  hurt ;  and  the  dividends  received  under 
this  forged  letter  of  attorney,  toother  with  the  stock,  to  be  tai&en  back  from  the  assi^ee, 
and  restored  to  the  right  owner* 

Whereupon  the  South-sea  company  transferred  this  700/, '^^^''-  '^^Z^^^. 
stock  to  Keate^  and  paid  the  next  dividend  to  him. 

Afterwards  the  company  were  informed  by  the  plaintiff 
Hildyardy  that  this  letter  of  attorney  was  forged ;  upon  which 
they  stopped  payment,  and  the  plaintiff  Rildyard  brought  his 
bill  to  have  this  stock  transferred  back,  and  also  to  have  the 
dividend,  which  had  been  paid  to  the  defendant,  accounted  for 
to  him. 

Objected  for  the  defendant  Keate,  that  he  was  a  fair  and  r  77  i 
innocent  purchasor,  and  whatever  advantage  the  plaintiff  could 
have  at  law  against  him,  there  was  certainly  no  reason  for 
eqnity  to  lend  any  assistance ;  that  it  would  be  an  extreme 
hardflhip,  if  the  defendant  should  run  the  risk  of  such  letter  of 
attorney;  especially  after  the  South-sea  company  had  pur- 
suant thereto,  transferred  the  stock  to  him,  as  in  this  case  they 
actually  had  done ;   and  with  regard  to  the  dividends,  it  was 


It 
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HiLDTAAD  v;  said  to  be  Btill  more  unreasonable^  that  these,  when  once  paid 
Company,     to  him,  should  by  the  aid  of  a  court  of  equity  be  afterwards 
taken  from  him. 

Sed  per  Cur.  When  the  defendant  Keate  bought  by  letter 
of  attorney,  it  was  ihcumbent  upon  him,  and  at  his  peril,  to  see 
that  such  letter  of  attorney  was  a  true  one ;  it  was  more  his 
concern  and  in  his  power  to  inquire  into  the  reality  of  this 
letter  of  attorney,  than  of  any  other  person,  so  that  the  rule  of 
caveat  emptor  is  in  this  case  properly  applicable  to  him* 

On  the  other  side,  it  is  plain,  that  though  the  defendant 
Keate  has  been  in  fault,  yet  here  can  be  no  pretence  of  fruit 
or  neglect  in  the  plaintiff  HiHyard;  and  therefore  it  would 
be  most  apparently  unjust  to  let  him  suffer :  a  foi^d  letter 
of  attorney  was,  as  to  him,  the  same  as  no  letter  of  attorney ; 
consequently  his  stock  which  has  been  transferred  irom  him 
without  any  authority  at  all,  ought  to  be  restored  to  him. 

Then  as  to  the  company,  they  were  but  instruments  and 
conduit-pipes ;  or  like  the  lord  of  a  manor,  in  case  of  a  sur- 
render of  a  copyhold,  where  if  there  should  be  a  forged  letter 
of  attorney,  impowering  one  of  the  copyholders  to  surrender  to 
[  78  1  ^^  ^^  ^^  ^*  ^'  ^^^  thereupon  the  attorney,  in  the  name  of 
the  copyholder,  should  surrender  to  the  use  of  J.  5.  who  should 
be  accordingly  admitted  by  the  lord,  yet  this  admittance 
would  be  void  ;  and  so  is  the  transfer  of  this  stock  to  the  de- 
fendant Keate  ;  and  it  would  be  of  public  use,  that  those  who 
accept  of  a  transfer  of  stock  under  a  letter  of  attorney,  should 
be  obliged  to  take  strict  care  of  the  validity  and  reality  of  such 
letter  of  attorney,  for  no  other  person  can  be  so  properly  con- 
cerned to  do  it. 

Let  the  comply  take  this  7001.  Souih^tea  stock  from  the 
defendant  Keate,  and  restore  it  to  the  plaintiff  Hildgard  ;  and 
let  the  defendant  Keaie,  and  not  the  company,  pay  back  the 
dividend,  which  he  has  without  good  authority  received,  to  the 
plaintiff,  and  let  the  defendant  Keate,  who  has  been  in  default 
in  this  case  by  reason  of  his  neglect,  pay  both  to  the  conqiany 
and  the  plaintiff  their  costs.  (1) 


(1)  Reg.  Lib.  A.  1721.  fol.  424. 
The  whole  stock  sold  under  the  forged 
letter  of  attorney  was  770Z.  of  which 
&00/.  was  sold  to  Keate  and  270/.  to 
Bwrman^  who  both  treated  for  the  pur- 
chase with  a  public  broker  at  the 
Stmth'iea  hoUse,  and  were  Informed  hy 
the  broker  that  he  sold  it  for  John  Ross. 


The  cause  appears  to  have  been  heard 
on  bill  and  answer ;  and  no  particular 
circumstances  were  stated  or  relied 
upon,  as  taking  the  case  out  of  a  ge- 
neral rule. 

The  decree  is  as  follows.  —  "His 
<'  Honor  doth  order  that  the  Swth- 

sea  company^  do  vadite  the  transfer 


(( 
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flURTON  versus  PIERPOINT. 


Qme  17. 


Mr.  William  Pierpoihi  of  Nottingham^  upon  his  marriage  2,Bq,  Ca.  Ab. 
v^ith  Mrs.  Darcif,  settled  his  real  estate  on  himselT  for  life^'  re-       '  ° '  * 
mainder  to  his  wife  tor  life^  remainder  to  the  first,  £c.  son  of 
this  marriage  in  tail  male,  remainder  to  his  own  right  heirs. 

Mr.  Pierpohit  had  two  sons  by  this  marriage,  and  having  a 
small  estate  in  fee-simple  unsettled,  by  his  will  devised  his  wife's 
jewels  to  her;  and  likewise  the  use  of  the  plate  to  her  for  her 
life ;  afker  which,  by  His  said  will  he  devised  all  his  real  estate, 
stib}ecft  to  his  debts  aiid  legacies,  and  after  his  debts  and  le- 
gacies paid,  to  his  kinsman  the  Marquis  of  I^rchester,  grand-  - 
son  and  heir  apparent  of  the  Duke  of  Kingston^  and  in  1706, 
the  testator  died  leaving  two  infant  sons. 

At  the  tinle  of  the  testator's  death,  the  real  and  personal 
assets  were  hot  sufficient  for  the  payment  of  his  debts  ;  where* 
upon  the  creditors  insisting  to  be  paid,  the  testator's  widow 
gave  up  her  jewels,  and  her  plate,  and  twenty-five  guinea 
purses  (being  her  dowry  money)  which  were  all  applied  towards 
the  debts :  but  in  the  decree  obtained  for  the  sale  of  the  real 
estate,  and  for  an  account  of  the  personal,  as  well  ab  real 
assets,  the  widow's  claim  of  her  jewels,  plate,  and  dowry  money 
was  saved  to  her. 

tu  1719,  the  testator's  two  sons  died  under  age,  and  without 
issue,  whereby  the  estate-tail  of  the  settled  lands  expired,  and 
the  reversion  in  fee  falling  in,  became  liable  by  the  will  to  the 
debts.  And  now  these  points  were  determined  by  the  Lord 
Ghaacellor. 


[79] 


*f 


t< 


^*  ot  5obt  stock  to  thp  defendant 
**  Keaf^,  and  the  transfer  of  ^70l.  to 
^f  th^  defendant  Bumian ;  and  also  the 
stocl^  '  respectively  added  thereto 
after  t)ie  rate  of  331  6s,  ScL  per  cent. 
^'  pursuant  to  the  act  of  parliament, 
".and  give  the  plaintiffs  credit  in  their 
?  bookii  for  the  whole  710L  stock,  and 
"  also  tlie  said  additional  stock,  and  to 
''pay  the  plaintifls  all  the  dividends 
*'  which  have  accrued  due  for  the  same. 
V  -—And  the  said  Sotuth-sca  company 
''  are  to  bja  at  liberty  to  prosecute  the 
'*  defendants  Keate  and  Burman^  in 
"tte  plaintiffs'   name,  for  the  reco- 


''  very  of  what  has  been  pud  to  the 
'*  defendants  Keate  and  JBurman,  on 
**  account  of  the  said  776/.  stocky  and 
''  the  said  additional  stock,  the  said 
*'  company  indemnifying  the  plaintiffs 
*'  in  respect  thereof.— And  the  plain- 
**  tiffs  are  to  pay  the  said  South-tea 
"  company  their  costs,  and  the  defen- 
*«  4aats  Keute  and  Burtftan  are  to  pay 
'^  the  plainti;ff6  their  costs,,  and  aim  the 
V.cOsts  paid  over  by  the  plaintiflb  to 
**  the  company.*'— But  this  decision 
does  not  jappear  to  have  been  followed 
in  any  other  instance.  Et  vide  contril 
Ashby  v.  Blackwell,  Amb,  503.  (9) 


(*)  S.  C.  2  Eden.  299.    Davis  v.  Bank  of  England,  i  Bing.  393. 
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BuETON  V.         1^(,  That  as  to  the  dowry-moQey  claimed  by  the  widow,  it 
Dowry-moDey  could  not  be  bona  paraphernalia ;   for  these  are  confined  to 
Ti"*«lb  th    ^'^  ornaments  of  her  person ;  nor  could  it  (as  had  been  urged)' 
widow  agunst  be  part  of  her  separate  estate^  it  being  pven  (1)  to  herself,  and 
^^*  not  to  her  trustee,  and  the  wife  cannot  have  a  {2j  separate 

property  in  a  personal  thing  without  a  trustee ;  but  this  dowry- 
money,  in  the  nature  of  it,  was  rather  a  pft  to  the  church,  the 
said  dowry-money  being  to  be  laid  upon  the  book.      See 
Gibson's  Codex  Juris  Ecclesiastid,  Part  I.  p.  5 19. 
Bona  panu  2cUjf,  That  with  respect  to  the  claim  of  the  jewels,  as  bona 

l^owed  to'^e  porophemalia  the  widow  could  have  no  title  to  them,  and  that 
widow,  where  this  Case  differed  from  that  of  Tipping  versus  Tipping^  (a) 
assets  at  the  regard  being  to  be  had  here  to  the  time  of  the  death  of  the  tes- 
husband  ^^  tator,  when  the  real  and  personal  assets  were  not  sufficient  for 
ihouifh  con?  the  payment  of  the  debts;  nay,  at  the  time  when  these  jewek* 
idPinnvai^^fall  ^^^  applied  to  the  debts,  there  was  a  deficiency  of  assets,  real 
*°itei"*  *  *'^'  and  personal,  for  the  payment  thereof;  and  though  afterwards 
shall.  upon  a  remote  contingency  (such  as  was  not  to  be  presumed  or 

(a)  Ante  vol.  i.  waited  for,  (viz.)  a  death  nrithout  issue»  assets  had  fallen  in,  yet 
f*  RO  1  ^^^  ^^^  should  not  alter  the  case  as  to  the  bona  parapher* 
^  ^     nalia  ;  for  the  same  might  not  have  happened  until  twenty  or 

thirty  years  after  the  death  of  the  testator,  nor  (possibly)  until 
after  the  death  of  the  widow,  when  the  end  and  design  of  the 
widow's  wearing  her  bofna  paraphernalia^  in  memory  of  her 
husband,  could  not  have  been  answered;  and  therefore  it  was 
reasonable,  that  this  should  be  reduced  to  a  certainty,  (viz.) 
that  if  there  should  not  be  assets  real  and  personal  at  the  tes- 
tator's death,  or,  at  least,  at  the  time  when  the  jewels  were 
applied  to  debts,  then  the  jewels  should  be  liable. 

But,  3cUi/,  If  the  creditors,  by  judgment  of  the  testator, 
should  after  his  death  have  taken  the  jewels  in  execution,  when 
the  heir,  or  executor,  or  trustees,  had  other  assets  to  have  paid 
such  debts,  this  would  have  been  a  default  in  the  trustees,  for 
which  the  widow  ought  not  to  suffer,  as  to  her  bona  parapher- 
nalia ;  but  in  the  present  case  here  was  no  default,  nor  any 
thing  done,  but  what  ought  to  have  been,  in  regard  the  just 
creditors  of  the  testator  were  not  to  be  kept  out  of  their  debts, 
nor  the  jewels,  which  were  legal  assets,  detained  from  them,  in 
expectation  of  that  which  might  never  happen ;  a  subsequent 
contingency  of  assets  falling  in,  must  not  exempt  the  jewels 


(1)  Sed  vide  Graham  v.  London-        (2)  Sed  vide  Bennet  v.  Davis^  post 
derry,  3  Atk.  393,  and  the  cases  there    316. 
cited  by  Lord  Hardwicke. 
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from  debts,  which,  at  that  time,  both  at  law  and  In  equitv,  they    Bubton  «. 
were  liable  to  answer.  (1) 

4thly^  However^  in  the  present  case,  forasmuch  as  there  was 
an  express  bequest  of  the  jewels  to  the  widow,  notwithstand- 
ing, that,  at  the  time  of  the  death  of  the  testator,  there  were  [  81  ] 
not  assets,  either  real  or  personal,  yet  since  afterwards,  though 
by  a  remote  ^cident,  assets  had  happened,  the  court  held  there 
could  be  now  no  inconvenience  to  any  creditor  or  others,  and 
that  this  legacy  should  be  paid,  and  the  intention  of  the  testa- 
tor performed,  and  the  rather,  for  that  here  the  real  and  per- 
sonal assets  were  by  the  will  made  liable  to  the  debts  and 
l^acies. 

Especially  it  being  the  constant  rule,  that  a  legatee,  where  If  a  creditor 
the  real  estate  is  made  liable  to  pay  debts,  on  the  creditors  haust'tbc  per- 
exhausting  the  personal  assets,  shall  stand  (2)  in  the  place  of  f®°^**^*«* 
the  creditors,  and  be  paid  out  of  the  land ;  and  that  this  was  stand  in  hia 
stronger  in  the  case  of  a  specific  legacy  (the  principal  case)  Laa^ourof  th« 
which  was  to  be  preferred  in  payment  before  a  pecuniary  Kalc«uite. 
legacy. 

Also,  in  the  principal  case,  all  the  legatees  wore  decreed  to 
be  paid^  before  the  residuary  legatee  (the  Marquis  of  Dorchester) 
took  any  thing. 


(1)  Vide  Tipping  v.  Tipping,  ante  Aam,  2  Vez.  7-  and  particularly  Tynt 

1  vol.  730.    Kidout  v.  Earl  of  Pig-  v.  Tynt,  post  549. 
ffUMtk,  2  Atk.  104.     Snelson  v.  Corbet^         (2)  Clifton  v.  Burt,  ante  1  vol.  678. 

3  Atk.  369.     Graham  v.  Londonderry,  HaslewOod  v.  Pope,  post  3  vol.  323. 
3  Atk.  393.  Lord  Toivnshend  v.  Wind" 


[  82  ]  DE 
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CASK  18.  .     PO\VELL  verm  HANKfeY  AND  c6x. 

Lord  Mac-   1*118  wife  beforfe  her  marriage^  by  the  consent  of  her  tHfen  in- 

i«i  /.  AL  tended  husband,  conveyed  her  real  estate  to  trustees  to  sdch 
9Eq.,Cft.  Ab.  -,.•••,.       «  .      *; 

]51.pl.ll.724,  (ises^  as  she,  notwithstanding  her  coverture,  should  appoint, 

ni  wife  after  ^^^  assigned  all  her  mortgages  ahd  bonds  to  her  separate  tise ; 
th^  death  of  beside  which  she  had  2001.  exchequer-anriuHies  assigned  by 
not  admitted'   her  intended  husband  to  her  trustees,  in  trust  for  herself  for  her 

arrears  Of  her  separate  estate.    Vide  post.  311;  Thomas  ».  Bennet. 

» 

After  tlie  marriage  she  cdnstantly  pehnitteS  her  Ineband  to 
receive  the  interest  of  all  these  securitks  and  bonds^  without 
making  any  complaint,  either  to  the  debtors. that  paid  the 
money,  or  to  her  trustees. 

Also  the  wife  consented  to  sell  10/.  a  year,  part  of  her  land 

of  Inheritance,  for  2001.  which  the  husband  having  received^f 

therewith  founded  a  charity  for  poor  widoWs,  and  gave  a  bond 

for  jt  to  the  wife's  trustees,  to  be  paid  to  thiem  within  three 

[  88  ]       months  after  the  wife's  death,  for  th6  benefit  oT  her  executors. 

About  ten  years  after  the  maniage  the  husband  died,  and 
his  executors  subscribed  the  200/.  exchequer-annuities  into 
the  South-sea,  without  the  privity  of  the  wife,  who  was  then 
in  the  country ;  but  she  afterwards  having  notice  thereof,  and 
when  the  affairs  of  that  company  were  in  their  prosperity, 
insisted  upon  having  a  proportion  of  the  benefit  of  that  sub- 
scription : 

Decreed  by  Lord  Chancellor,  1st,  That  as  to  any  part  of 
the  principal  money  due  upon  any  of  the  mortgages  and  secu- 
rities, the  husband's  executors  ought,  out  of  the  assets,  to 
make  that  good  with  interest  from  the  death  of  the  husband. 
But, 

2dly,  That  with  regard  to  any  of  the  interest  on  the  mort* 
gages  and  securities  received  by  the  husband  during  the  co- 
verture, as  it  was  against  common  right,  that  the  wife  should 
)iave  a  separate  property  from  the  husband^  (they  being  both 
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\tk  law  but  88  one  person)  so  e^I  reason&ble  iiitendmehts  and    ^u!'!|t«^ 

presumptions  were  to  be  admitted  against  the  wife  in  this  case } 

and  forasmuch  as  she  had^  for  ten  years  together,  permitted 

the  husband  to  receive  this  interedt^  without  making  the  least 

objection  either  to  the  husband^  or  to  the  debtors  who  paid 

the  money,  or  to  her  own  trustees,  it  should  be  thlerefore  ih^ 

tended,  that  she  consented  to  the  husband's  receipt  of  tiiis 

interest ;  that  the  contrary  construction  might  have  been  a  hard-' ' 

ship  upon  the  husband,  who  (probably)  depended  oil  the  wife's 

permitting  him  to  receive  this  as  a  gift ;  and  on  such  a  pre* 

sumption  might  have  lived  in  a  more  plentiftil  maiiner,  tb6 

comfort  whereof  the  wife  must  have  shared  in :  and  if  she^  ten 

or  twenty  years  afterwards, .  should  be  allowed  to   make  her      [  84  1    ' 

husband  a  debtor  for  all  this  money,  (which  she  might  do  by 

the  same  reason,  as  now  after  his  death  to  charge  his  executdrs,) 

this  might  r\un  the  husband,  or,  in  case  of  his  deaths  [irove 

equally  prejudicial  to  his  children. 

And  though  it  had  been  pretended,  thafc  the  wife  was  kept  itt 
awe,  and  hindered  from  making  her  demand,  l^  reason  of  the 
husband's  passionate  temper j  «yet  the  court  observed,  that  this 
was^not  proved  3  and  though  that  were  really  the  case,  still  the 
wife  might  have  applied,  and  complained  to  her  own  trustees^ 
whom  she  must  be  supposed  to  have  had  a  confidence  in,  as 
persons  who  would  have  protected  her  against  any  resentment 
of  her  husband,  had  there  been  occasion  ;  where^  nothing  of 
this  was  done. 

3dly,  As  to  the  case  of  separate  maintenance,  the  court  took 
notice,  that  the  husband's  maintaining  the  wifb,  barred  the 
wife's  claim  in  respect  (1)  thereof;  so  if  there  should  be  a 
provision  for  the  wife's  separate  use  for  clothes,  if  the  husband 
finds  those  clothes,  the  wife's  claim  will  be  thereby  barred ; 
that  in  case  of  the  wife's  separate  maintenance,  if  this  be  no( 


(1)  Thomas  v.  Bennett,  post  34  L  money  shall  not  be  carried  back  be« 

Fowler  v.  Fowler,  post  3  vol.  355.  yond  a  year ;  yet  under  particular  clr* 

la    Lord    Townshend    v.     WindJiam,  cumstances  it  Okay  be  oth^rvtrise^  as  ia 

3  Vez.  7.  and  Peacock  v.  Monk,  9  Vez.  Countess  of    Warwick   v.   Edwardr^ 

190.  tlie  general  rule  of  the  court  is  1  Eq.  Ca.  Ab.  140.  pi,  7.    Riddut  ir, 

said  to  be,  that  an  account  *  of  pin-  Lewis,  I  Atk.  269.  (r) 


(2)  See  Aston  v.  Aston,  1  Vez.  267.  Parkes  v.  White,  11  Ve?.22d.  Dalhihts 
Smithy.  Lord  Camel  ford,  2  Ves.  Jun.  v.  Dalbiac,  16  Ves.  116;  BhdiB  V. 
698.  Squire  v.  Dean,  4  Bro.  C.  C.  326.    Barry ^  9  V»  ft  B.  36.  ' 
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FjwBLL  vi  demanded  by  her,  she  iwll  be  concluded,  even  where  she  has 
no  other  person  to  demand  it  of  but  her  husband,  which  pro- 
bably she  might  be  afraid  to  do;  but  that  the  principal  case 
was  not  so  strong,  in  regard  there  the  wife  might  have  de- 
manded it  from  her  own  trustees;  neither  was  it  material, 
whether  the  allowance  or  maintenance-money  was  provided 
out  of  that  estate  which  was  originally  the  husband's,  or  (as  in 
the  principal  case)  out  of  what  was  the  ;wife's  own  estate,  for 
that  in  both  cases,  the  wife's  not  having  demanded  it  for  several 
years  together,  should  be  construed  a  consent  from  her,  that 
the  husband  should  receive  it ;  and  as  to  this  point  of  the 
[  85  ]  arrears  of  separate  maintenance  not  being  demanded  by  the 
(a)  HiU.  1712.  ^fg  j^  j^^  life-time,  the  case  of  Judge  (a)  Dormer  and  the 
Bishop  of  Salisbury  vrvLS  cited. 

As  to  the  fourth  point,  (viz.)  the  wife's  accepting  this  bond 
for  the  payment  of  200/.  within  three  months  after  her  death, 
for  the  use  of  her  executors,  the  Court  held,  this  should  bind 
the  wife,  and  was  a  waiving  of  the  interest  of  the  200/.  during 
her  own  life;  for  that  it  was  impossible  to  misapprehend  so 
plain  and  express  words  as  were  in  the  condition  of  the  bond, 
(viz.)  to  be  paid  within  three  months  after  her  death :  and  if 
she  would  avoid  this  bond,  it  was  incumbent  upon  her  to 
prove,  that  some  fraud  was  made  use  of  in  gaining  her  accept- 
ance thereof;  that  this  being  her  separate  estate,  she  must 
primdfade  be  looked  (1)  upon  as  a  feme  sole;  and  it  was,  as 


(1)  Allen  V.  Papworth,  I  Vez.  163.     1  Bro.  C.  C.  16.      Pybus  v.  SmUk, 
Grighy  v.  Cox^  1  Vez.  517.  Peacock    3  Bro.C.  C,  340.  (r) 
V,  Monk^  2  Vez.  190.  Htdme  v.  Tenant, 


(z)  8.  C.   1  Ves.  jun.  189.     Fetti^  general  personal  demand,  her  separate 

place  V.  Oorges,  I  Ves.  jun.  46.    Lord  estate  will  not  be  charged,  Hulme  v. 

i?os«fyit  was  inclined  to  narrow  the  rule  Tenant,  ub.  sup.  and    2  Dick.    560. 

laid  down  in  the  principal  case ;  Milnes  Duke  of  Bolton  v.  Williams,  2  Ves. 

V.  Busk,  3  Ves.  jun.  498.  Wkistler  v.  jun.  138.  Jones  v.  Harris,  9  Ves.  486, 

Newman,  4  Ves.  129.  Mores  v.  Huisk,  Power  v.  Bailey,   1   Ba.  &  Be.  49. 

5  Ves.  692 1  but  the  latter  cases  have  Francis  v.    Wigzell,    1    Madd.  25S. 

restored    its   authority.      Sperling   v.  Greatly  v.  Noble,  3  Madd.  79.    Agui- 

Xoehfort,  8  Ves.  164.      wagsto^  v.  lar  v.  Aguilar^  5  Madd.  414 ;  unless 

Smitk,  9  Ves.  520.    Parkes  v.    White,  she  has  shewn  such  to  have  been  her 

11   Ves.  209.    Witts  v.  Dawkins,  12  intention,  as,  e.  ^r.  by  giving  a  security, 

Ves.   601.    Sturgis  v.   Corp,  13    Ves.  either  alone^  or    with    her  husband. 

190.    Essex  V.  Atkint,   14   Ves.  547.  Norton  v.  Turvill,  post.  144.    Standi 

Acton  V.  White,  1  Sim.  &S.  429.   But  ford  v.  Marshall,  2  Atk.  68.    Bullpin 

where  a  feme  covert  enters  into  a  con-  v.  Clarke,   17  Ves.  865.    Greatly  v. 

tract  which  in  form  amounts  only  to  a  Noble,  ub.  sup.  Stuart  v.  Kirkwall,  3 
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ds 


if  a  feme  sole  had  accepted  such  bond,  which  would  have    Powk-i-  ». 

'  Hanksy 

bound  her ;  also  it  was  a  reasonable  thing  to  suppose,  that  the 

wife  contributed  to  this  charity,  it  being  to  widows,  conse-> 

quently  to  her  own  sex,  and  by  this  manner  of  contributing  to 

it  what  she  gave  was  of  very  little  value,  it  being  but  out  of 

her  life,  after  her  husband's;  which,  if  she  had  not  happened 

to  sundve,  would  have  amounted  to  nothing  at  all,  so    that 

there  was  the  more  reason  she  should  be  bound  by  this  bond. 

With  respect  to  the  other  point,  the  Court  held  the  wife  to 
be  bound'  by  the  subscription  of  these  exchequer  annuities  into 
the  South-sea ;  the  same  being  done  by  the  executors,  who  had 
the  legal  estate ;  (for  the  assignment  of  such  annuities  upon 
the  plaintiffs  marriage  had  never  been  registered  in  the  Ex- 
chequer, and  consequently  were  void,)  wherefore  this  subscrip- 
tion by  the  executors  was  to  be  looked  upon  as  of  equal  force 
with  a  subscription  made  by  guardians,  which  would  bind  an 
infant;  but  then  it  being  done  without  the  consent  of  the 
.widow,  the  same  should  be  made  good  out  of  the  personal 
estate  of  the  testator ;  nay,  and  if  that  should  prove  deficient,  out 
of  his  real  estate;  forasmuch  as  he  had  covenanted  for 
himself  and  his  heirs,  to  make  good  these  annuities  of  200Z. 
a  year  to  his  wife ;  and  this  was  so  ordered,  notwithstanding 
she  was  represented,  as  having  insisted  afterwards,  upon  receiv- 
ing the  imaginary  benefit  of  this  subscription ;  for  that  looked 
rather  like  loose  discourse,  than  any  thing  else,  at  least,  it 
would  be  too  hard,  for  that  reason,  to  deprive  her  of  the  pro- 
vision, which  was  stipulated  for  her  on  her  marriage. 

His  Lordship  admitted,  there  was  a  clause  (a)  in  the  act  of  (a)Vide6Geo. 
parliament,  for  making  good  all  subscriptions  made  by  trustees,  *^^P-*«8«ct. 
executors  or  guardians ;  but  this  was  (he  said)  for  the  benefit, 
quiet  and  security  of  the  South^Sea  Company,  which  this  de- 
cree would  not  break  into ;  on  the  other  hiEUid  the  executors 
themselves  offering  by  their  answer  to  make  this  good  to  the 


[86] 


Madd.  387.  As  to  the  process  against 
a  feme  covert  having  a  separate  estate, 
see  note  (A)  to  Newsonie  v.  Bowyer^ 
post.  3  vol  37.  As  to  the  execution 
against  the  separate  property,  see 
Nantes  v.  Corrock,  9  Ves.  189.  Hulme 
V.  Tenant,  Francis  v.  Wigzell,  ub. 
sup.  As  to  the  administration  of  it 
after  the  decease  of  the  feme  covert, 
Norton  v.  Turvill,  post,  144.  It  is  to 
be  observed  also,  that  a  feme  covert 
may  be  restrained  by  the  terms  of  the 


instrument  which  gives  her  separate 
property  from  alienating  or  anticipating 
it.  Sockett  v.  Wratf,  4  firo.  C.  C.  483. 
Hyde  v.  Price,  3  Ves.  437.  Richards 
V.  Cliambers,  10  Ves.  580.  Parhes  v. 
White,  11  Ves.  221.  Heatley  v.  Tho- 
mas,  15  Ves.  596.  Brandon  v.  Rohin^ 
son,  18  Ves.  434,  1  Rose,  200.  Lee  v. 
Muggeridge,  1  V.  &  B.  1 18»  Jackson  ▼. 
Hothouse^  2  Mer.  483.  Worrall  v. 
Jacobf  3  Mer.  209.  Ritchie  v.  Broad^^ 
bent,  2  J.  &  W.  456. 
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|^9Si>fr-*  wiffsi  notwUhstand^ig  that  two  of  the  residuary  legatees  were 
infentSi  and  so  could  not  be  bound  by  the  consent  of  the  exe- 
cutons^  yet  such  way  of  answering  by  die  executors,  shewed 
plainly  enough  what  was  the  intention  of  all  parties  touching 
the  subscription  of  the  annuities,  (viz.)  that  the  wife  should  not 
bfs  deprived  of  the  benefit  of  her  settlement,  who  did  not  seem 
to  have  had  any  means  of  compelling  the  executors  to  let  her 
into  the  benefit  of  the  subscription  of  these  annuities,  had  there 
been  any. 

Costs  ordered  to  the  widow  out  of  her  husband's  assets. 


C«.i9.  ANONYMOUS.  • 

clbsfield'  ^^  ^^^^  moved  to  suppress  an  answer  as  irregular  or  improper, 
When  the  ge-  '^  regard  it  wanted  the  general  traverse  at  the  end,  (viz,) 
nerd  travci^e  «  without  that,  that  any  other  matter  in  the  bill  contained  is 
the  end  of  the  '^  true;'*  and  it  was  objected,  that  without  this  traverse,  there 
fulZt^'  ^^'     was  no  issue  joined. 

the  answer  is  ' 

Ifuod,  and  not  to  he  suppressed  as  improper. 

[  *  87  ]  Sed  Cur.  contra :  It  does  not  appear,  but  that  in  the  princi- 
pal case  the  whole  bill,  and  every  clause  in  it  is  fully  answered, 
and  then  the  adding  the  general  traverse  is  «rather  impertinent 
than  otherwise ;  and  if  issue  is  taken  upon  this  general  traverse, 
it  is  a  denial  only  of  every  other  thing  not  answered  before  by 
the  answer. 

And  Lord  Chancellor  smd,  that  this  general  traverse  seemed 
to  him  to  have  obtained  formerly,  and  in  ancient  times,  when 
the  defendant  used  only  to  set  forth  his  case  in  the  answer, 
without  answering  every  clause  in  the  bill ;  and  for  that  reason 
it  waa  the  ^practice  for  the  defendant  to  add  at  the  end  of  the 
answer  this  general  traverse. 


DB  [  88  ] 
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f     » • 


WALLIS  verm  BRIGHTWELL. 

TpB  |estator  JBrtghtwell  bping  seised  in  fee  of  lands  in  Ireland,  l^rd  Mac-  . 
and  he  and  his  wife  living  in  Englandy  by  his  will  made  in 

England  devised  his  lands  in  Ireland  to  a  trustee  (who  also  62Tpi.^ 

lived  in  England)  for  500  years,  in  trust  out  of  the  rents  and  ^^^7  ^^^ 

profits  to  pay  801.  per  annum  to  his  wife  for  life.  Uod  deVUet 

an  annuity  in 
trust  for  hii  wife  out  of  lands  in  Ireland,  the  testator  and  his  wife  and  the  trustee  residing 
in  England,  the  annuity  shall  be  paid  in  England,  and  the  estate  bear  the  charge  of  the 
return. 

Insisted  on,  that  the  fund  for  this  payment  being  lands  in 
Itelandj  and  no  place  appointed  where  the  money  is  to  be  paid, 
this  80/.  pef  annum  annuity  ought  to  be  paid  in  Iruh  .pnoney^ 
which  is  less  ip  value  (han  English  money,  (our  shillings  going 
there  for  I4d.}  {z)  and  by  th^  same  reason  there  ought  to  be  a 
deduction  for  the  charge  of  remitting  the  money  from  Ireland  ' 
to  England* 

Sut  by  Lord  Chancellor :  The  will  being  made  in  England^ 
and  the  husband,  and  wife,  and  trustee  all  living  in  England, 
and  thb  b^ing.  a  provision  for  a  wife  too,  the  80/.  per  annum      [  89  ] 
shall  be  intended  80/.  per  annum  of  that  country  where  the 
will  was  (a)  made :  it  cannot  be  conceived  that  the  testator  WJ^  Phipps 

'      •   •       •      ■  V.  Earl  of  y^n- 

thought  of  sending  his  wife  every  year  to  Ireland  to  fetch  her  elesea,  vol.  l. 
annuity.  -' 

If  one  by  will  made  in  England  gives  a  legacy  of  80/.  it  So  if  one  in 
must  be  Intended  JBagUgh  money;   and  it  will  be  the  same  by  wi'uafe-'* 
thing  though  charged  on  land  in  Ireland;  and  by  the  same  [[^j^^*i°^^ 
lesson  |hat  a  single  payment  of  80/.  will  be  taken  to  be  E^ig^  land,  the  le- 

'      gAC^  shall  be 
paid  in  England  and  ia  English  money. 


Of  yfreal  Britain^ 


79t,  the  cun^cy  of  Ireland  ia  asdmilated  to  that 
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BMai^^u  ^*  ™o«^ey,  so  shall  an  annual  payment  of  801  receive  such 
construction.  (1) 

And  tliis  is  still  stronger,  in  regard  it  appears  on  the  proofii 
that  the  testator  had  made  leases  of  part  of  his  IrUh  estate, 
reserving  just  so  much  rent  to  be  paid  in  Limdon  free  from 
taxes,  as  would  be  su£Scient  to  pay  all  the  annuities  given  by 
the  will. 

Wherefore  the  plaintiff  had  a  decree  to  be  paid  her*80I.  an- 
nuity in  English  money^  without  any  charge  of  remittance,  and 
with  costs. 


(1)  And  in  Pierson  v.  Garnet  (z)  of  Anglesea,  and  Wallis  r.  BrightwelL 

before  Sir  X.  Kenyon,  Master  of  the  Et  vide  Saunders  v.  Drake ^  2  Atk.  465. 

Rolls,  on  the  6th  of  March  1786  his  Malcolm    v.   Martin^    3    Bro.  C.  C. 

Honor  held  this  point  to  have  been  con*  50.  (jf) 
dusively  determined  by  Phipps  v.  Earl 


(«)  2  Bro.  C,  C.  41.  (y)  Cocktrell  v.    Barber,   16  Vca. 

461. 


CAiB  21.  Ex  parte  RYSWICKE. 

Lord  Mac-  Upon  the  pedtion  of  the  creditors  of  Mrs.  Cock,  the  bankrupt, 

2  Eq.  Ca.  Ab.  ^  °^  '^^  *^  before  the  commissioners  for  their  whole  debts : 

116.  pi.  2.  the  case  was,  Mrs.  Cock  drew  a  bill  of  exchange  in  England 

payable  to  B.  Upon  her  brother  Fandermash  in  Holland,  for  100/,  payable 

Und'for  uS/"  ^  •'•  ^*'  ^«wd«^a«ft  accepted  the  bill,  and  both  he  and  Mrs. 

c.  accepts  it,  Cock  became  bankrupts,  and  out  of  the  effects  of  Vandermash 

aDdc!  become  ^^  niuch  money  was  paid  by  the  assignees  of  the  commission  o( 

baolmiptsy  bankruptcy  against  him  to  his  creditors,  as  amounted  to  AOL 

ceiwiOL  of  per  cent. 

tbe  biU  out  of 

C.'s  effects,  alter  which  he  would  come  in  as  a  creditor  for  tbe  whole  l002.  out  of  A.'s  eflfects; 
B.  permitted  to  come  in  as  a  creditor  for  60/.  and  the  roaster  directed  to  see  whether  tbe 
other  40/.  was  paid  out  of  A.'s  effects  in  C.'s  hands,  or  out  of  C.'s  own  effects;  if  the  latter, 
then  C.  is  a  creditor  for  this  40/.  also ;  but  If  out  of  A/s  effects,  then  40/.  of  the  100/.  is 
paid  off. 

[  90  ]  And  now  some  of  the  creditors  of  Mrs.  Cock  petitioned 

Lord  Chancellor,  that  they  might  come  in  as  creditors  of  Mrs. 
Cock  for  the  whole  1001.;  alleging,  that  though  this  should  be 
granted  them,  yet  the  effects  of  Mrs.  Cock  would  not  extend  to 
satisfy  them  their  just  debt  of  100/.  even  including  the  40L 
per  cent,  which  they  had  before  received  out  of  Fandermash's 

•    .  estate.  .        .  , 

Obj.  The  creditors  by  this  bill  of  exchange  having  received 
402.  per  cent«  out  of  FandermcuA's  estate^  there  remuns  but 
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601.  per  cent,  due,  and  therefore  such  creditors  ought  not  to  E«  parte 
come  in  any  otherwise,  than  as  creditors  for  60L  in  regard  40I« 
of  the  debt  has  been  paid  off  and  discharged ;  and  it  cannot  be 
material,  whether  this  was  paid  off  by  Vandermtith  the  drawee^ 
or  by  Mrs.  Cock  the  drawer^  forasmuch  as  there  remaind  but 
60i.  due  upon  the  said  bill  of  exchange  (z) ;  and  if  the  con- 
struction were  otherwise,  it  would  disappoint  the  intention  of 
the  statutes  of  bankrupts,  which  order  an  equal  distribution  of 
the  bankrupt's  estate  among  all  the  creditors. 

Lord  Chancellor:  It  is  material,  whether  this  payment  of 
40Z.  per  cent,  made  by  the  assignees  of  the  commission  against 
Vaiidermashy  was  out  of  the  effects  which  Mrs.  Cock  had  in 
Vandermash's  hands ;  for  if  so,  it  would  be,  as  if  paid  by  Mrs. 
Cock  herself;  and  if  paid  by  Mrs.  Cock  herself,  then  there  can 
be  but  60/.  per  cent,  due,  and  consequently  the  creditors  of 
Mrs.  Cock  shall  come  in  for  no  more  than  this  remaining 
60/.  (1) 

On  the  other  hand,  if  the  40/.  per  cent,  paid  by  the  assign 
nees  of  Vandermash*s  estate,  was  really  paid  out  of  Vander" 
masVs  effects,  then  FandermasVs  estate  is  as  a  creditor  for  [  91  ] 
this  40/.  and  the  creditors  of  Mrs.  Cocfc's  estate  must  come  in 
creditors  for  the  whole  100/.  and  to  be  taken  as  trustees  for  the 
401.  debt  paid  out  of  Vandermash^s  effects. 

To  make  this  plainer,  suppose  ^«  was  principal  in  a  bond, 
and  JB.  surety  in  the  said  bon(i|,  for  the  payment  of  100/.  and 
A.  and  B.  becoming  bankrupts,  ^.  had  paid  40/.  the  creditors 
of  ji.  or  J3.  would  come  in  only  for  the  remaining  60/.  but  if  Bm 
the  surety  had  paid  the  401.  or  if  it  had  been  paid  out  of  the 
effects  of  the  said  surety,  then  B.  the  surety,  or  his  estate,  had 


(1)  Where  several   debtors  for  the  his  dividends  under  each  commission 

dame  debt  become  bankrupts,  the  ere*  upon  the  whole  debt,  so  that  he  does 

ditor  shall  be  at  liberty  to  prove  his  not  in  the  whole  receive  more  than  SOf. 

whole  debt  under  each  commission,  if  in  the  pound.  Cooper  v.  Pepys,  1  Atk« 

at  the  time  of  proving  his  debt  he  has  106.    Ex  parte  Wyldman,  %  Vez.  113^ 

not  actually  received  any  satisfaction  and  1  Atk.  109.  S.  C.  (y) 
in  respect  thereof^  and  he  shall  receive 


{s)  So  Walwyn  v.  St.   Quintin,  1  Ex  parte  Raikbone,  Buck,  S15.     A 

Bos.  &  P.  658.  Secils,  where  the  part  dividend  declared  under  one  commiS'* 

payment  was  made  by   an  indorser ;  sion,  though  not  received,  must  be  de« 

jb.  and  Johnson  v.  Keunion,  St  Wils.  ducted  from  the  amount  to  be  proved 

S6*2.  under  another  commission.    Ex  parte 

iy)  Ex  parte  Blackburne,  10  Ves.  Leers,  6  Ves.  644.    Ex  parte  Bank  of 

S04.     Ex  parte  Rushforth,  10  Ves.  Scotland,  2  Hose,  197.     19  Ves.  310« 

409.    Ex  parte  Martin,  2  Rose^  87*  See  Ex  parte  Reid,  Buck,  S39. 

Vol.  IU  r 
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been  creditor  for  this  40Z.  and  consequently  the  creditors  or  as- 
signees^ under  the  ccmmission  of  bankruptcy  against  A,  the 
principal,  though  the  401.  had  been  paud  by  the  surety,  yet  niiist 
have  come  in  for  the  whole  lOOL  and  as  to  the  401.  they  must 
have  been  accountable  to  B.  the  surety.  (I) 

Therefore  in  this  case,  let  the  creditors  of  Mrs.  CocJIr,  come 
in  for  the  60i.  per  cent,  and  let  it  be  inquired  out  of  whose 
effects  the  40/.  per  cent,  was  pud  by  Vandermash's  assignees ; 
and  if  the  401.  per  cent,  shall  appear  to  have  been  paid  out  of 
VandemuuWs  own  effects,  then  let  the  creditors  of  Mrs.  Cock 
come  in  for  the  whole  100/.  out  of  which  they  must  answer  401. 
per  cent,  to  the  creditors  of  Vandermash, 


(1)  Sed  quaere — for  in  the  first  place 
it  does  not  appear  In  what  manner  the 
obligee  can  pfove  the  whole  debt,  hav> 
ing  in  fact  received  a  part ;  besides 
which,  it  is  clear  that  if  the  surety  or 
his  estate  should  pay  the  whole  or  a 
part  of  the  debt  before  the  bankruptcy 
of  the  principal,  such  payment  might 
be  proved  as  a  debt  under  the  commis- 


*FS 


sion  against  the  principal^  without  any 
circuity ;  and  if  the  payment  should  he 
made  after  the  principal's  bankruptcy, 
the  surety  or  his  assignees  woul(|  not  be 
entitled  to  any  benefit  under  the  com- 
mission, not  being  damnified  at  the  time 
of  the  bankruptcy,  ^j;  ^rte  Mar^ 
shall,  1  Atk.  129.  Keitier  v.  Rayw$, 
Cooke*s  Bankrupt  Law9>  176.  {a) 


{z)  S.  C.  1  Bro.  C.  C.  384,  1  Cox, 
105.    But  now  by  St.  6  G.  4,  c,  16.  s. 

59.  any  person  who  at  the  issuiofi;  the 
commission  shall  be  surety  or  liable 
for  any  debt  of  the  bankrupt,  or  bail 
for  the  bankrupt  either  to  the  sheriff  or 
to  the  action,  may,  if  he  shall  have  paid 
the  debt,  or  any  part  thereof  in  dis- 
charge of  the  whole  debt,  although  he 
may  have  paid  the  same  after  the  com- 
mission issued,  if  the  creditor  shall 
liave  proved  his  debt  under  the  com- 
mission, stand  in  the  place  of  the  cre- 
ditor as  to  the  dividends  and  all  other 
rights  upon  such  proof,  or  if  the  cre- 
ditor shall  not  have  proved  under  the 
commission,  may  prove  his  demand  in 
respect  of  such  payq[)ent  as  a  debt  under 
the  commission^  not  disturbing  the 
former  dividends,  and  may  receive 
dividends  with  the  other  crediUirs,  al- 
though be  became  surety,  &c.  after  the 
act  of  bankruptcy,  provided  he  had  not 
when  he  became  surety,  &c«  notice  of 
any  act  of  bankruptcy,  or  that  the 


bankrupt  had  stopped  payment.  As  to 
the  extent  of  the  words  '*  liable  for  any 
"  debt  of  the  bankrupt,"  see  E^s  parte 
lobbon,  17  Ves,  334, 1  Rose,  219.  Ex 
parte  Yonge,  3  V.  &  B.  31,  *2  Rose,  40. 
Wood  v.  Dodgsan,  «  Rose,  47,  2  M.  & 
S,  195.  Ex  pa»te  Taylor y  2  Rme, 
175.  Ex  parte  Ogilvy,  ibid.  177* 
Vansandau  v.  Corsbie,  8  Taunt  550, 
3  B.  &  A.  13.  M'Dougal  v.  PnUm^  8 
Taunt.  584.    Hoffham  v.  Fourdrtnier^ 

5  M.  &  S.  21.     Moody  v.  King,  2  B, 

6  C.  568.  which  were  decided  upon 
the  49  G.  3.  c.  121.  s.  8.  That  statute 
did  not  expressly  mention  bail,  and 
they  were  held  not  to  be  included  un- 
der the  words  "  persons  liable,"  Hewes 
V.  Mott,  6  Taunt.  329.  Newington  v. 
Kccys,  4  13.  &  A.  493.  Nor  ^were  sure- 
ties for  the  payment  of  annuities  in- 
cluded ;  Welch  V.  Welch,  4  M.  &  S. 
333.  Watkin»  v.  Flanagan,  I  liiiig. 
413.  but  these  arc  now  provided  fur  by 
6  0. 4.  c.  10\  s.  55.    . 
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OATS,  Letsee  of  SIR  WILLIAM  JOLUFF,  vertut  case  22." 

ROBINSON. 

Sir  WilUam  Woletlai  acknowledged  a  statute-staple  before  the  clufibldI 
Cbief  Justice  of  Uw  Commoa  Heaa  to  Sir  fPiitiom  JGDW^for  }J*'*^^' 

■    •  •    "  •**  Where  cog- 

22fiOOL  to  be  paid  at  Ckmdlevii^  theu  next.  nizee  of  a  sta- 

tute extends 
laiMit  io  onecouDty,  wfaich  extent  is  afterwards  returned  and  filed,  yet  all  tbe  lands  of  the  cog* 
niiory  tboi||^h  la  other  couofies,  shall  be  jnade  liable  ujiou  application  in  Chancery. 

On  thk  8tatate*staple  an  extent  was  sued  out,  direeted  to       [  S'^  ] 
the  fii€riV  of  Siaffordghife^  by  virtue  of  which,  and  of  an  inqui* 
ftition  taken  thereon,  the  said  sheriff  extended  direrse  lands  of 
the  cpgnizor  in  Slaffordthire,  and  this  extent  was  returned  and 
iiled  in  the  petty-bag  office. 

.    Afterwards  Sir  IFilHam  Jblfi^sued  out  another  extent  upon 
this  statute-staple,  directed  to  the  sheriif  of  NotiingkamBkiref 
who,  upon  inquisi^qn^.  extended  other  laadsj.  and  thereupon  a 
Uberate  was  sued  out  and  returned,  and.  Sir  fFUliafn  Jolliff  ^ 
•brought  an  ejectment. 

Upon  which  there  being  a  full  ftnd.perfect  extent  before,  and 
the  same  being  filed,  it  was  held  that  this  was  a  satisfaction, 
and  no  new  extent  codid  be  afterwiords  inadeupon  the  same 
statute ;  and  it  was  said  to  be  the  folly  of  the  cognizee  to  file 
his  iRxtent,  undl  he  knew  he  had  lands  sufficient,  for  which 
^ere  cited  the  foHcMring  authorities.  1  ImU  290.  1  VenU 
^1,  42.  Hob.  52.  Forsier  versus  Juckson.  stat.  32  H.  8. 
cap.  5.  Oro.  Jac.  338,  339.  1  Let.  92.  1  BoWb  Rep.  8, 
«,  10.  GodboU,  257.  2  Buhirode,  97.  3  Lev.  269.  Oro.  ' 
MHz.  9,  10. 

Bat  on.  a  petition  to  Lord  Chancellor,  his  lordship  gave  leave 
that  a  special  prayer  should  be  entered  upon  the  record  of  ex- 
tent, shewing,  that  the  cognissor  of  die  statute.  Sir  WiUiam 
'  Wolesley^  died  seised  in  fee  of  several  lands  in  several  counties, 
(viz.)  in  Staffordshire,  Nottinghamslure,  ^c.  and  praying,  that 
'tne"  cognizee  oir  wVtituxm  nfoifxjj  might  be  at  liberty  to  sue  out 
extents  upon  the  lands  in  all  these  counties. 

And  his  lordsUp  said  he  would  give  the  cognizee  of  tbe  statute       [  93  ) 

.liberty  to  enter  upon  the  record  what  prayer  he  pleased ;  for 

that  the  intention  and  agreement  of  the  cognizor  who  gave  this 

.  security^  was^  that  all  his  lands  (were  they  in  ever  so  many 

counties)  shoald  be  bound  by  the  statute,  and  consequently  it 

would  be  most  unreasonable  to  confine  the  cognizee  to  the  lands 

^  of  the  cognizor  in  any  one  county^  for  this  would  be  to  defeat 


d3 
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Oats  tr. 

Robinson* 


•"♦ 


that  security  which  the  party  himself  had  agreed  to  give,  and 
had  actually  given,  (z) 

Whereupon  this  special  prayer  was  entered :  and  the  cognizee 
recovered  the  land  in  Notimghamshire,  notwithstanding  his 
former  extent  filed  of  the  land  in  Staffordshire;  and  though 
afterwards  there  was  another' petition  preferred  to  tet  aside  this 
order,  insisting,  that  the  defendant,  against  whom  the  eject- 
ment was  brought  for  the  land  in  Nottinghamshire^  was  a  mort* 
gagee,  and  without  notice,  though  subsequent  to  the  statute, 
yet  his  lordship  affirmed  the  first  order  with  great  deamess, 
saying  that  the  law  was  rather  nice  upon  an  elegii  on  a  judg- 
ment, because  of  the  word  {elegit/]  but  that  this  word  was  not 
made  use  of  in  an  extent ;  and  had  it  not  been  insisted  on,  that 
the  defendant  was  poor,  and  an  honest  creditor  of  the  cognizor, 
the  Court  was  inclinable  to  have  given  costs  upon  the  second 
petition^ 


(z)  See  the  stat.  8  G.  I.e.  25.  a.  4.  and  note  to  Underhill  v.  Devereux,  9 
Williams's  Saunders,  70.  c,  d. 


Case  23. 


RERESBY  versus  NEWLAND, 


I/>rd  Mac-  JThis  was  a  bill  brought  by  the  platntiif  and  his  wife,  for  his 
2  £q.  Ca«  Ab.  ^f^*^  portion  of  30001.  and  a  maintenance  secured  in  a  mar- 
644.  pL  15.  riage-settlement,  by  a  *  term  of  500  years  commencing  in  de- 
term  was  for  ^  fault  of  issue  male  of  the  bodies  of  the  plaintiff's  wife's  father 
tion  for*  ^^  "^^  mother,  for  providing  portions  for  the  daughters  of  the 
iiaug^htcr,  in     marriage,  to  be  raised  by  rents  and  profits,  or  by  sale  or  mort^ 

sue  male  '**     S^S^^  ^^^  ^  ^  P^'^  ^^  ^^  daughter's  attaining  the  age  of 
payable  at       ^ghtecn  or  marriage.  (1) 

marriage,  or  as  loon  after  as  the  same  mixfat  convenieotly  be  raised :  the  mother  died  leavfai^ 
no  son,  and  leaving  only  one  daug^hter ;  the  Court  was  of  < 
be  conveniently  raised  by  sale  of  the  reversion. 

[•94] 


one  daug^hter ;  the  Court  was  of  opinion,  that  the  portion  could  not 


u 


€€ 


»t 


(i)  **  Or  within  as  short  a  time  after 
",  as  thq  same  should  or  might  be  eoti'- 
veniently  raised;  the  elder  of  the 
daughters  to  be  first  paid — and  for 
the  yearly  maintenance  of  such 
"  daughter  or  daughters  until  her  or 
*'  their  portion  or  portions  should  or 
**^  might  he  raised  a$  aforesaid,  if  there 
"  should  be  but  one,  the  yearly  sum  of 
'*  50/.  and  if  two  or  more,  the  yearly 
'*  sum  of  3bL  a-piece,  to  be  paid  to 


"  such  daughter  or  daughters  upon 
"  MichaelmaS'day  and  Lady^day^  the 
''  first  payment  thereof  to  begin  upon 
''  such  of  the  said  feasts  as  should  first 
"happen  next  after  the  death  of  the 
"father,  it  being  the  true  intent  and 
"  meaning  of  the  parties  that  no  yearly 
''  maintenance  should  be  due  to  or 
"  raised  for  any  such  daughter  or 
**  daughters  during  the  life  of  the  fa^ 
'\thery 
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'  Provided  jth^it  no  maintenance  shall   commence,  until  the     Reresby  v, 

Newland* 

death  of  the  father^  but  the  same  to  begin  at  the  first  quarter-    - 
4ay  after. 

Provided  that  (1)  if  all  the  daughters  die  before  eighteen  or 
marriage,  then  the  500  years  term  to  be  void. 

With  power  to  the  father,  with  consent  of  the  trustee^  to 
revoke  all  the  uses. 

The  mother  died  without  leaving  a  son^  and  leaving  only  one 
jdaughter^  who  married  the  plaintiff  without  her  father's  4;on- 
sent,  and  with  her  husband  brought  this  suit  for  the  recovery  of 
her  portion  of  30001.  praying  a  sale  or  mortgage  of  the  rever- 
sionary term  in  her  father's  life-time  for  the  raising  the  same. 
•    For  which  purpose  the  casea  of  Greaves  and  Maddison  in 
jRaym^   and  ^  Jones,  and  particularly  that  of  Sandj/s  and 
Sa$idjis  (a)  were  cited }  and  it  was  moreover  urged,  that  the  (a)  Vide  vol* 
settlement  expressly  saying  that  the  portion  should  be  paid  i^t  ^*  ^^^* 
eighteen  or  marriage,  which  should  first  happen,  the  same  was 
plainly  due. 

That  the  trust  being  to  raise  the  portions  by  mortgage  or 
sale,  this  reversionary  term  must  be  either  mortgaged  of  sold. 

As  aiso  the  proviso  having  said,  that  if  the  daughter  should       [  95  ] 
die  before  her  age  of  eighteen  or  marriage,  then  the  portion 
'was  not  to  be  raised  ;  this  was  a  strong  indication,  that  if  the 
daughter  lived  to  eighteen  or  marriage,  she  should  be  entitled 
.to  her  portion. 

Tliat  if  the  settlement  had  intended  the  reversionary  term 
should  not  be  sold,  it  would .  certainly  have  been  so  expressed, 
especially  when  there  was  ^,  provision  therein,  that  no  mainte- 
nance should  be  raised  in  the  father's  life-time. 

Then  it  was  observed,  that  the  daughter  was  here  a  purchaser 
of  her  portion,  by  the  mother's  marriage,  who  appeared  to  have 
brought  25001.  and  for  25001.  paid  so  long  since,  it  was  hut  a 
reasonable  bargain,  to  be  bound  to  pay  3000/.  at  so  distaiit 
a  time  from  the  marriage,  as  this  portion  became  due ;  and  it 
must  be  supposed  to  have  been  the  contract  or  bargain  made 
by  the  wife's  relations,  that  this  portion,  with  the  addition  of 
5001,  at  such  a  distance  of  time,  should  be  paid  back  to  the  only 
child  of  the  piarriage,  if  a  daughter,  at  her  age  of  eighteen  pr  !  .  j  • 
marria^. 


(I)  "  Provided  that  if  the  defendant  •  *'  of  a  daughter  which'  should  after- 
Bhould  die'wjthoat  any  daughter  by    "  wards  be  born  and  live,  or  if  all  the 

"  the  said  Mary^  living  at  his  decease,    ^*  d»*iught.erb,*'  &c.  as  above.    2  Bro.  1*. 

/*  and  she  should  not  then  be  ensient    C.  487. 


95  DE  TERM.  S.  HtLL.  1722. 

Rbresbt  vi  That  as  the  chief  end  of  securing  the  portion^  wfts  to  pr^C^r 
the  daughter  in  marriage,  so  if  this  was  not  donfe  at  a  season- 
able time,  (and  which  the  settlement  had  fixed  at  eigKteenJ  ft 
might  prove  wholly  insignificant;  for  the  father  might  (and 
probably  would)  marry  again,  and  neglect  his  daughter  by  hi^ 
first  wife,  who  might  also  grow  to  be  fifty  years  old  in  the  lifis- 
time  of  her  father,  and  consequently  past  nlarriage  before  such 
time  as  she  would  become  entitled  to  her  portion. 
[  96  ]  .  Lastly,  As  to  the  power  of  revocation,  it  was  insisted,  Uitft 
when  the  portion  became  actually  due,  (as  here  it  was)  it  would 
be  then  too  late  for  the  power  of  revocation  to  devest  what  Was 
actually  vested. 

Attamey^General  contra :  This  case  is  liot  the  sain^  With 
Sandys  and  Sandys,  but  extremely  diflferent  j  but  if  it  were, 
the  Couit  finding  the  growing  mischief  that  has  proceeded  from 
the  resolutions  entiUihg  die  daughters  to  their  portions  it 
eighteen,  (out  of  these  reversionary  terms)  by  teniptTng  them 
to  disobedience,  to  throw  off  all  their  dependence  upon  their 
fathers,  and  to  ruin  themselves  by  rash  and  unequal  matches, 
ought  at  length  to  make  a  stand  against  such  mischief. 

Though  the  deed  of  settlement  says,  that  the  pordon  is  pay- 
able at  eighteen,  yet  this  Is  not  all  which  is  said  in  the  deed, 
for  the  other  parts  thereof  shew,  that  the  jportion  was  hot  in- 
tended to  be  raised  until  after  the  father's  death,  and  the  set-^ 
tlement  is  to  be  taken  and  eonsidered  all  together,  and  with  all 
the  contingencies. 

One  of  the  provisoes  is,  that  if  there  shall  be  no  daughter 
living  at  the  father's  death,  and  the  wife  not  enaent^  then  the 
term  for  raising  portions  is  to  be  void ;  how  one  of  these  con- 
tingencies has  happened,  (viz.)  the  wife  was  not  ensieiU  at  his 
death,  the  other  may  happen,  (viz.)  there  may  be  no  daughter 
living  at  the  time  of  the  death  of  the  father ;  and  therefore 
this  portion  must  not  be  nused,  until  this  latter  contingency  be 
also  determined  j  and  the  proviso  means  no  more,  than  that  If 
there  shall  be  no  daughter  living,  or  in  ventre  sa  mere,  at  the 
{ather^a  death,  then  no  portion  shall  be  raised. 

r  97  1  ^^  ^^  ^^^^  ^^  ^^y  ^^  thought  a  hard  case,  supposing  the 

daughter  should  marry,  and  die  before  the  father,  leaving  several 

children,  that  yet  she  should  have  no  portion ;  but  this  must  be 

left  to  the  breast  of  the  father,  who  cannot  be  supposed  to  tie 

.  uiikmd  to  his  own  ehiUL 

On  the  other  hand,  in  the  present  case,  there  is  an  instance 
of  disobedience  in  the  daughter,  by  her  having  married  without 
her  father's  consent,  an  m9Uince,  whicbj  probably,  proceeded 
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irotti  her  depetidence  u{>6n  being  able  to  recover  her  portion  in    ^?^"^^^ 
despifae  of  her  father. 

And  this  contingency,  (vii.)  whether  br  no  a  daughter  ehal) 
be  living  at  the  time  of  her.  father '.n  death,  makes  the  case  to 
be  exactly  like  the  case  of  Corbet  and  MaidwelL  (a)  (a)  Saik.  159« 

As  to  the  case  of  Sandys  and  Sandys^  thei-e  Was  no  provis<> 
that  the  term  should  be  void,  if  no  daughter  living  at  thf 
death  of  her  father,  nor  any  such  power  of  revocation,  as  i|i 
the  present  case,  and  the  father  is  to  be  considered  as  much  4 
purchaser  of  this  power  of  revocation,  by  making  the  limjta-  ' 
tions  of  the  settlement,  as  the  daughter  a  purchaser  of  her  por* 
tion. 

Mr.  Taiboi  on  the  same  side :  As  to  the  inconvenience  of  th?  • . 
daughter's  staying  an  imreasonable  time  for  her  portion,  th^ 
same  inconvenience  must  have  been  if  the  mother  had  lived^  b$ 
well  as  the  father,  there  being  no  pretence  to  sayi  that  if  th^ 
father  and  mother  had  been  both  living,  then  the  |Kirtion  cqu14 
have  been  raised. 

The  whole  deed  must  be  taken  together,  else  you  will  have    '  L  ^^  J  ^ 
the  intention  of  tile. party  1^  halves. 

Besides,  the  wordd  of  the  clause  for  paying  the  portion  are,  * 

.^  that  the  same  shall  be  paid  at  the  daughter's  age  of  eighteen 
<*^  or  marriage^  or  as  soon  after  as  conveniently  may  it,"  so  that 
it  Is  consistent  with  thfe  deed,  if  the  portion  be  paid  as  soon 
after  the  daughter's  age  or  marriage  as  conveniently  may  be, 
and  surely  it  cannot  be  said  to  be  conveniently  paid,  when  there 
lA  Ho  other  way  proposed  for  doing  it,  but  by  selling  a  reversion- 
ary term,  to  the  ruin  of  the  family. 

The  payment  of  the  maintenance  must,  in  the  course  and 
nature  of  it,  precede  the  payment  of  the  portion,  and  no  mair^ 
tenance  being  to  be  paid  until  after  the  death  of  the  father  by 
the  express  words  of  the  settlement,  there  consequently  can  be, 
before  that  time,  no  payment  of  the  portion. 

The  hardship  in  this  case,  on  the  family,  is  so  visible,  that 
if  it  were  but  a  doubtftil  pcnnt,  or  in  any  sort  unsettled,  or 
varying  from  former  resolutions,  the  Court  ('tis  apprehended) 
will  strain  hard  to  make  a  distinction,  in  order  to  preserve  the 
family* 

To  which  it  was  replied  by  Mr.  Lutwychey  That  as  to  the 
case  of  hardship,  and  that  what  was  prayed  by  the.pluntiflb 
would  tend  to  the  ruin  of  the  family,  the  same  might  be,  and  in 
fact  had  been  urged  in  all  cases  where  the  Court,  had  decreed 
the  sale  of  reversionary  terms  for  raising  portions  for  daughters, 
in  the  life-time  of  the  father. 
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Reresby  tr.  Q||(  ^}|^(  \i  would  be  as  much  a  hardship  to  take  it;  the  other 
way,  (viz.)  if  the  daughter  should  marry  suitably,  and  die  in 
the  father's  life-time,  leaving  many  children,  that  this  daughter 
should  have  no  portion  provided  for  her  by  the  settlement. 

That  it  had  been  very  easy,  had  the  parties  so  intended  it,  to 
have  inserted  a  proviso  in  the  settlement,  that  the  portion 
should  not  be  raised  in  the  father's  life*time,  especially,  when 
(as  observed  before)  it  was  provided  that  np  maintenance  should 
be  raised  in  the  father's  life-time. 
The  Court  will  •    Lord  Chancellor:  The  case  of  Greaves  versus  Maddison  is 

not  go  farther  ,     ...        .  ^  , 

than  warrant-  a  strange  one,  and  not  common  sense';  j  will  go  just  as  far,  and 
dented? Mil-  ^^^  ^^^  i^^  further,  than  former  resolutions  have  gone,  for 

ing  revenion*  tatsing  portions  for  daughters  by  the  sale  of  reversionary  terms ; 

sry  v^FiBs  wO 

pa/  portioiu.    and  Whenever  such  a  case  happens,  (I  mean  when  a  daught^ 
applies  in  order  to  have  the  portion  raised  in  the  father's  life- 
time) I  will  study  and  labour  to  find  out  a  difference  between 
that  case  and  the  former,  in  order  to  discountenance  such  suits; 
i  1  vtAi  ^^^  sense  of  the  nation  seems  to  be  with  me,  in  this  case,  by 

1.  In  the  ckse  there  being  generally,  (a)  now  a-days,  a  clause  inserted  in  set- 
Dunc^b^'  tlements,  to  prevent  the  sale  of  a  term  for  raising  portions,  in 
457.  the  life-time  of  the  father. 

It  is  hard,  that  a  court  of  equity  should  encourage  a  daughter, 
just  when  she  comes  to  fourteen,  or  perhaps  twelve  years  of  age, 
to  say  to  her  father,  *'  Come,  I  am  fit  for  my  portion,  pray  pay 
'^  it  me,  or  I  will  marry,  and  then  I  can  compel  the  raising  of 
•**  it  by  the  sale  of  your  estate/' 

'  What  disobedience  ivill  this  breed  in  a  daughter  ?  what  rash 
[  100  1  and  unequal  marriages  will  this  produce  ?  Accordingly  I  have 
observed,  that  in  mdst  of  these  cases  (as  in  the  principal  case) 
the  daughter  has  married  without  the  consent  of  the  father, 
which  surely  is  fit  to  be  prevented* 

But  it  is  objected,  the  father  will  not  in  a  reasonable  time 
raise  this  portion. 

Resp,  But  of  the  two  which  is  fittest  to  be  trusted,  the 
father,  or  his  infant  daughter  ?  doubtless  he  must  be  presumed, 
tout  of  his  natural  affection  to  his  daughter,  to  be  willing  to  do 
'her  right. 

But  the  present  case  differs  from  the  former  cases  where  tlie 
portion  has  beeu  recovered  by  sale  of  reversionary  terms,  this 
,  portion  being  to  be  paid  at  eighteen  or  marriage,  or  as  soon 

after  as  the  same  shall  or  may  be  conveniently  raised,  so  that  it 
is  not  to  be  raised,  uiitil  it  can  be  done  with  conveniency;  now 
,in  my  opinion,  it  cannot  conveniently  be  raised  by  selling  a  re- 
version, which  will  incommode  the  family  to  that  degree  as  to 
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tuin  the  estate ;  for  which  reason  I  think  it  cannot  be  conYeni-     Rib«b»bv  «^- 
ently  raised  until  the  death  of  the  father. 

Besides,  there  is  a  proviso  which  makes  this  contingent 
during  the  father's  life-time,  and  that  is  another  reason  why  it 
cannot  be  raised,  (viz.)  a  proviso,  that  if  the  father  dies  with- 
out leaving  a  daughter,  or  his  wife  ensient  with  a  daughter, 
then  the  portion  is  not  to  be  raised ;  which  proviso  imports 
no  more,  than  that  if,  at  the  death  of  the  father,  there  shall  be 
no  daughter  bom,  or  in  ventre  sa  merCy  then  no  portion  is  to  be 
raised* 

It  is  true,  so  far  has  happened,  that  there  can  be  no  daughter  r  IQI  1 
in  vetitre  sa  mere  at  the  father's  death,  no  posthumous  daughr 
Iter;  but  still  there  may  be  no  daughter  living  at  the  father's 
death ;  so  that  there  is  a  contingency  still  subsisting  which  pre^ 
vents  the  portion  from  becoming  due,  and  makes  this  case  re- 
semble, that  of  Corbet  and  MaidwelL 

As  to  the  proviso  which  says,  that  if  the  father  provides  for- 
the  daughter  a  portion  equal  to  what  is  secured  by  the  settle- 
ment, then  the  term  to  be  void ;  by  this,  it  seems,  it  must  be 
intended,  if  the  £either  provides  such  portion  payable  at. such  > 

time  as  the  portion  by  the  settlement  is  made  payable,  (viz.)  at 
eighteen,  if  the  portion  be  construed  to  \)e  then  payable.  >     r 

With  respect  to  the  power  of  revocation,  it  is  still  a  subsist-  Where  there 
ing  power,  and  consequently  suspends,  and  prevents  the  por-  the  iust  term 
tion  from  being  as  yet  payable,  because  the  father,  by  con-  JUj^^'fyj^he 
sent  of  the  trustees,  may  yet  revoke ;  he  may  revoke  at  anv  husband  wiih 
time  before  the  portion  is  raised  and  paid ;  and  it  can  be  no  trustees  to  re- 
objection  to  say,  that  the  right  to  this  portion  is  vested  in  the  ^^^^  all  the 
daughter ;  for  suppose  there  had  been  a  son  born,  then  a  right  pends  the  por  ^ 
to  the  remainder  ivoiild  have  vested  in  such  son,  and  yet  there        *         I 
can  be  no  doubt,  but  that  the  father,  with  the  consent  of  the 
trustees,  might  have  revoked  this  vested  remainder,  and  by  the 
same  reason   may  he   with   consent,   &c.   revoke  this  term 
which  secures  the  portion ;  and  if  the  term  falls,  all  the  trust 
thereof  must  fall  also,  and  consequently  the  trust  for  raising  the 
portion. 

•    Indeed  it  has  been  objected,  that  it  would  be  a  breach  of 
trust  in  the  trustees  to  join  in. such  revocation. 

But  I  think  it  .may  not  be  only  a  justifiable,  but  commend-  [  102  ] 
•^ble  thing  in  the  trustees,  under  some  circumstances,  to  con- 
sent to  such  revocation ;  as  suppose  the  daughter  should  be 
drawn  in  to  marry  some  very  unworthy  man,  who  should  use 
her  in  a  most  barbarous  manner,  and  the  daughter  should  after- 
wards die  without  issue,  upoi^  which  the  busbaijd  should  sue 
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Rsitfeskv  t^.  fof  the  portion ;  iti  thb  case,  it  would  be  very  tetaonabls  ia 
BwtAND.  ^j^^  trustees,  to  join  with  the  father  in  retokihg  tiiese  uses  5  or 
suppose  the  daughter  should  have  left  children  by  such  mar- 
riage,  it  would  be  reasonable  for  the  trustees,  by  consenting  to 
a  revocation,  to  prevent  the  portions  going  to  the  husband,  and 
(if  practicable)  to  carry  it  to  the  children  of  the  daughter,  so 
that  this  power  seems  to  be  still  a  subsisting  power,  which 
there  may  be  hereafter  very  good  reason  t6  put  in  exbcution. 

For  these  reasons,  I  think  the  portion  remains,  as  yet  liable 
to  a  contingency,  and  therefore  not  to  be  raised  until  tliis  coo*- 
'  tingency  is  out  of  the  case;  which  cannot  be  during  the  lift  of 

the  father.  (1). 

This  decree  was  afterwards    affirmed  by  the    House  of 
Lords.  (2) 


(1)  Vide  Builer  v.  Duncambe,  ante,        (fi)  2  fero.  P.  C.  4S7. 
1  vol.  448. 


>^^9^^ 


Cask  24.     MR.  JUSTICE  EYRB  verius  COUNTESS.  OF   SHAFTS* 

BURY.* 

^rouS".  The  late  Earl  of  Shaftsbury,  by  his  will  dated  10th  November 
Stfiq.Ca.  Ab.  1710,  devised  the  guardianship  of  the  person  and  estate  of  his 
710.  pi.  3. 755.  infant  child  (the  present  Earl)  to  Mr.  Justice  Eyre  and  two 
A*|^u'ardiati-  otliers  (since  deceased)  without  saying  and  to  the  survivor  of 
toSi^^,wtth-  ^hem;  and  this  devise  of  the  guardianship  was  until  the  child 
.  «**  wylng,      should  come  to  21  years  of  age. 

*<  and  to  the  '  ^^ 

"  survivors  or  survivor  of  ihem,"  yet  the  survivor  shall  have  it. 

[  *  108  ]        Lord  Shqftsbury  died  beyond  sea,  and  the  infant  Sail  was 

f^l^^   now  twelve  years  of  age^  when  Mr.  Justice  JSjrre,  perceivii^ 

jf^l^    I  ^^^^  l^iB  lordship  had  not  a  proper  governor  provided  for  him 

j^  by  the  Countess  his  mother^  and  that  the  person  who  was  or* 

dered  to  attend  him  as  his  gentleman,  was  not  a  fit  person  for 
that  purpose,  petitioned  the  Lord  Chancellor,  that  he,  as  sole 
surviving  guardian,  might  have  the  ordering,  as  he  should  think 
proper,  of  such  governor,  gentleman  and  other  Servants  to  at- 
tend the  said  infant  Earl,  and  that  the  person  of  the  said  infant 
Earl  might  be  delivered  over  to  the  petitioner. 

On  the  behalf  of  the  Countess  it  was  insisted  by  the  solicitor 
general,  Mr.  LtUwiche,  Mr.  Cowperj  and  Mr.  Talbot,  that  the 
guardianship  being  devised  to  three,  without  saying  and  to  the 
mmivor  of  them,  the  same  did  not  survive;  that  it  was  but  a 
bare  authority^  and  no  interest,  in  regard  no  profit  could  be 


DE  TERM.  S.  HILL.  1722.  lOS 

*!nade  thereof;  that  if  a  power  were  given  to  three,  and  one  of  p^™^*''  . 
them  should  die,  the  survivor  could  not  execute  such  power ;  'Shaftsbury. 
that  if  twp  were  made  committees  of  a  lunatic,  on  the  death 
of  one  of  them,  the  commitment  would  determine ;  that  this 
was  a  tnist  annexed  to  the  person,  and  not  assignable,  nor  was 
it  reasonable  it  should  survive,  forasmuch  as  the  testator  might 
think  it  proper  to  trust  three,  but  not  to  invest  a  smaller  number 
with  a  charge  of  that  importance. 

Also  it  was  said,  that  if  the  infant  Earl  should  die  without 
issue  under  age,  in  such  ciise  the  late  Earl  by  his  will  had  given 
aa  annuity  of  5001.  per  annum  to  Mr.  Justice  Eyre,  which 
made  it  improper,  that  he  alone  should  be  intrusted  with  the 
perton  of  the  infant  Earl,  who  would  be  gainer  on  his  dying  [  104  ] 
without  issue  and  under  age }  that  the  will  having  appointed 
three  guardians  to  the  infant,  it  was  the  same  thing,  as  if  the 
testator  had  appointed  those  three  jointly,  and  then  it  was 
plain,  that  if  one  should  die,  the  survivors  could  not  act ;  that 
according  to  auditor  CurVs  case,  (11  Co.  2.  &.)  where  an  office 
IS  granted  to  two,  on  the  death  of  one  of  Uie  grantees  the  office 
determines. 

And  though  it  might  be  attended  with  some  inconvenience^ 
were  such  guardianship  or  authority  to  determine  on  the  death 
of  one  of  the  persons  intrusted,  yet  it  must  be  allowed  to  have 
i>een  in  the  power  of  the  testator  to  have  prevented  this  incon- 
venience, hy  limiting  the  guardianship  to  the  survivor  by  ex- 
press words.    Salk.  465. 

It  was  moreover  urged,  that  this  was  a  matter  of  trust,  for 
every  guardianship  was  a  (a)  trust;  that  the  Crown,  as  parens  (^  V^'J'i, 
poinds,  was  the  supreme  guardian  and  superintendent  over  all  Beuilbrt  v. 
infiuits;  and  since  this  was  a  trust,  it  was  consequently  in  the  ?*^^  ^p'** 
discretion  of  the  Court,  whether  or  no  they  would'  do  so  hard  derick^  721. . 
a  thing,  as   to  take  away  an  infant  under  tliirteen  years  of 
age,  from   so  careful  a  mother  as  the   Countess  was;    that 
the  tender  calls  of  nature  were  on  the  mother's  side ;  and 
then  there  were  two  physicians,  (Doctor  Robinson  and  Doctor 
lMend)f  who  both  testified,  that  the  infant  Earl  was  of  a  ten- 
der and  sickly  constitution ;  so  that  at  least  the  Court  might 
refuse  to  grant  this  in  a  summary  way,  or  otherwise  than  upon 
abilL 

Also  with  regard  to  the  servants,  it  was  represented  to  be 
a  very  hard  thing  to  turn  away  such  as  the  Countess  had  ex- 
perienced to  be  good  servants,  and  to  take  persons  in  their 
room,  whom  she  had  no  experience  of,  particularly,  that  Doctor     [  105  ] 
Shibbs  the*  governor  came  in  at  fifst,  with  the  approbation  of 
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EYRBr^      ^r.  Justice  Eyre,  and  that  he  was  a  man  of  learning,  probity, 
Shaftsbury.   and  piety,  and  a  clergyman. 

On  the  other  side  it  was  said,  that  this  guardianship  was  not 
devised  to  three  jointbfj  but  to  three  until  the  infant.  Earl 
should  come  to  twenty-one ;  that  a  guardian  had  not  only  a 
bare  authority,  but  also  an  interest,  for  he  might  bring  a  writ 
of  ravishment  of  ward,  or  might  make  a  lease  during  the 
minority  of  the  infant  as  was  determined  in  the  case  of  Shap^ 
laixd  versus  Rydler,  Cro,  Jac.  55. 98.  so  that  guardians  had  an 
interest  coupled  with  their  authority,  and  consequently  the  of- 
fice would  survive. 

It  was  true,  it  could  not  be  granted  over ;  no  more  could  the 
^   ,    ,    .      office  of  executorship ;  but  yet  there  could  be  no  question^  but 
tliat  if  there  had  been  two  executors,  and  one  should  die,  the 
other  would  take  the  whole  executorship  as  survivor. 

And  as  to  the  objection,  that  there  was  no  profit  in  the 
guardianship^  and  therefore  it  should  not  survive,  th^  same  way 
of  reasoning  would  hold  in  the  case  of  an  executorship,  for  that 
was  barely  a  trust,  and  no  ways  profitable ;  notwithstanding 
which,  being  a  legal  interest,  it  would  survive.  It  was  likewise 
said,  that  in  case  where  three  guardians  were  appointed^  if  this 
were  supposed  to  be  but  a  joint  authority,  and  consequently 
not  to  survive,  it  would  prove  a  great  inconvenience,  and  in  a 
good  jneasure  frustrate  the  intention  of  the  person  appointing 
them. 

As  to  what  was  lield  in  auditor  CurV^  cose,  (viz.)  where  an 

office  has  been  usually  granted  to  two,  and  one  of  them  dies, 

that  this  is  a  determination  of  such  office,  the  reason  must  be 

[  106  ]      supposed  to  be,  because  they  both  make  but  one  officer,  as  in 

the  'case  of  the  sheriffs  of  Middlesex^ 

That  with  regard  to  the  500/.  per  annum  given  to  Mr.  Jus- 
tice Eyre  J  in  case  of  the  infant's  death  without  issue,  and  under 
age,  that  could  be  no  objection  in  case  of  a  testanientary 
guardian  appointed  by  the  party  himself,  whatever  it  might  b^ 
where  the  guardian  was  to  be  appointed  by  the  Court;  for 
where  the  testator  himself  says,  that  J,  S.  shall  be  guardian  of 
his  son,  and  by  the  same  will  also  declares,  that  the  said 
guardian  shall  have  the  whole  estate,  in  case  the  child  should 
die  within  age,  surely  that  would  be  good ;  much  more 
shall  the  devise  in  our  case,  which  is  but.  a  small  part  of  the 
estate. 

Then  as  to  the  objection  of  hardship,  from  the  guardian*8 
being  impowered  to  impose  servants,  governors,  &c.  who,  when 
put  upon  the  young  Lord  by  such  guardian,  would  probably  not 


DE  TERM.  S.  MILL.  1722.  106 

regard  the  Countess,  as  havine:  no  dependence  upon  hef,  this       Evre  v,  ^ 

?,t_  11  ^1  ,  /.Nf.i..  Countess  of 

^  might  be  as  well  turned  the  other  way,  (vi2.)  that  if  they  were   Shaftsbury, 
put  in  by  the  mother,  they  would  have  no  regard  to  the  guardian, 
who  yet  was  intended  by  the  will  to  be  in  loco  parentiSf  and  to 
supply  the  father's  place. 

That  Dr.  Sltibb»  the  governor  might  be  a  good  scholar, 
and  a  pious  man;  and  yet 'it  would  not  necessarily  follow,  that 
he  was  a  proper  governor  to  attend  the  young  Earl  to  court,  or 
to  noble  families,  or  at  the  exercises  of  dancing  and  riding, 
which  it  was  fit  his  Ijordship  should  be  acquainted  with. 

Besides,  it  was  of  great  consequence,  in  regard  such  servants      [  107  ] 
are  apt  to  flatter  their  young  masters,  and  to  entertain  their 
thoughts  with  such  things  as  would  be  rather  pleasing  than 
useful  to  them. 

Lastly,  With  respect  to  the  tenderness  of  the  young  Lord's 
constitution,  that  was,  however,  of  late  grown  stronger,  and 
he  being  now  upwards  of  twelve  years  of  age,  this  was  the 
proper  crisb  for  forming  his  mind,  and  instilling  into  him  a 
taste  of  those  noble  qualities,  and  that  spirit,  which  became  a 
person  of  his  high  station,  in  order  to  make  him  useful  to  his 
country ;  and  this  being  the  proper  time,  surely  it  was  reason-^ 
able  to  trust  Providence  in  these  cases,  and  to  send  the  young 
nobleman  to  some  public  school. 

XorcZ  ChanceUoi' :  The  father  by  the  (a)  statute  has  a  right  (a)  12  Car.  2. 
to  dispose  of  the  guardianship  of  his  child  until  twenty-one,  ^^'  ^* 
and  having  done  so  here,  it  will  be  (1)  binding,  unless  some 
misbehaviour  be  shewn  in  the  guardian,  in  which  case  it  being 
a  matter  of  trust,  this  court  has  a  superintendency  over  it 

But  as  to  the  objection,  that  this  right  of  guardianship 
does  not  survive,  because  it  is  not  said  in  the  will  in  express 
terms,  that  it  shall  go  to  the  survivor,  there  seems  to  be  no 
colour  for  it,  because  where  several  guardians  are  appointed 
by  a  will)  each  of  them  seems  to  be  a  complete  guardian,  like 
the  case  where  there  are  two  or  three  church-wardens  of  a 
JNurish,  each  of  them  is  a  distinct  church-warden ;  and  it  would 
be  mischievous,  and  of  very  ill  effect,  if  where  there  are  several 
guardians  appointed  by  a  will,  and  some  refuse  to  adt,  that  the 
rest  should  not  be  able  to  do  any  thing ;  and  yet  this  must  be 
the  consequence,  if  a  guardianship  devised  to  several  should  be     [  108  ] 


II  I      « 


(1)  Vide  Dillon  v.  Lady  Mountcaskell,  3  Bro.  F.  C.  341.  (e) 


{z)  S.  C.  9  Mod.  135,  nomine  Morgan  r.  Dillon^ 
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Eyhe  !».'     taken  to  be  one  joint  naked  authority ;  such  construction  vould 
Shaftsbury.  make  the  act  oi  little  force;    a  guardian  h^s  an  authority 
coupled  with  an  interest^  and  may  bring  a  writ  of  ravishment 
of  ward  on  the  infant's  being  taken  from  him ;  and  though  it 
is  true,  that  the  damages  recovered  shall  by  die  statute  go 
towards  the  benefit  of  the  ward,  yet  the  declaration  must  lay  it 
ad  davipnum  of  the  guardian  the  plaintiff, 
,  llie  reason  of  auditor  Ctirl's  case,  where,  on  the  office  of 
auditor  being  granted  to  two,  without  saying  and  to  the  sur--^ 
vivor,  such  office,  on  the  death  of  one,  was  held  to  be  deter- 
r  -   :  1     mined,  was,  because  in  such  case  both  made  but  one  officer,  as 
"     the  two  sheriffs  of  Middlesex  make,  as  to  their  office,  but  one 
person.    In  the  present  case,  here  is  a  plain  right  placed  and 
vested  in  Mr.  Justice  £f/re  as  the  surviving  guardian,  and  who, 
every  one  is  assured,  will  well  execute  such  trust,  which  it  will 
be  impossible  for  him  to  do,  without  being  allowed  to  place  and 
^hoose  the  governcNr,  gentlemah,  &c.  to  attend  upon  and  take 
care  of  this  young  nobleman. 

And  though  Dr,  Stuhbs  may  be  a  good,  learned,  find  piouf 
'man,,  yet  he  may  not  be.  so  fit  to  attend  the  youiig  Earl  to  all 
places,  for  instance,  to  courts,  places  of  exercise,  and  diver-; 
sions,  &c.  at  which  it  may  be  proper  for  his  lordship  to  appear. 

But  I  must  differ  from  Mr.  Justice  Eyre,  as  to  sending  the 
ii^ant  to  a  public  school,  which  may  be  thought  likelv  to  iustiT 
into  him  notions  of  slavery. 
I  109  1  AVherefore  per  Cwr' ;  Discharge  Dr.  Stubbs  (rom  being  go-^ 
vernor,  as  also  Mr.  Beiinet  from  being  gentleman,  and  deliver 
the  infant  into  the  hands  of  his  guardian  Mr.  Justice  Etfre^  who 
de^red  the  young  Earl  might  dine  with  him. 

But  Lord  Chancellor  said,  that  this  was  in  confidence  that 
the  judge  should  return  him  to  his  mother  the  Countess  at 
night,  for  that  as  yet,  the  Court  would  not  make  any  order 
touching  the  custody  of  the  Earl's  person. 

Afterwards  on  the  great  seal's  being  taken  from  the  Earl  of 
Maccle^ldy  ^d  placed  in  the  hands  of  three  Lords  Commis- 
sioners, on  18  March  1724,  Mr.  Justice  Eyre  (lately  .mad^ 
Lord  Chief  Baron  of  the  Exchequer)  exhibited  his  petition  to 
{be  Lords  Commissioners,  setting  forth  the  forme;r  proceed^ 
'  *  ittgs,  and  that  the  infant  Earl,  who  was  now  just  fourteen  years 
of  age,  and  had,  been  married  to  Lady  Susanna  Noel,  daughteir 
to  the  Countess  of  Gainsborough,  was  detained  from  tim  petr^ 
tioner ;  that  such  marriage  was  without  the  conseut^or  privity 
of  the  said  Lord  Chief .fiaron  th^  surviving  guardian;  there- 
fore  ^e  petitioner  ttiought  it  bis  duty  to  lay  tbe^se  things  before 


DB  TERM.  ».  HILL.  1722. 


V» 


tfte*  Court,  praying,  that  the  custody  or  tuition  of  the  infcnt    ^^^^^^f 
Lofd  might  be  granted  to  him,  and  that  the  Court  would  make   SHAm&v>LY« 
4uch  order  touching  this  matter,  as  they  should  think  proper.. 

Upon  this  the  Countess  Dowager  of  Shi{fi9lnury  peUtioned 
the  Lords  Commissioners,  that  the  order  of  the  fate  Lord 
JfaceU^ld,  declaring  the  right  of  guardianship  to  belong  to 
the  Lord  Chief  Baron  Eyre^  and  diiceetipg  the  person  of  the 
infant  Earl  to  be  delivered  to  the  smd  Lord  Chief  Baron,  might 
he  set  aside. 

Also  the  infant  Earl  petitioned  the  Lords  Commissioners,     [  110  ] 
uisisting;  that  the  guardianship  of  his  lordship  given  by  the 
will,  was  determined  by  the  death  of  two  of  the  guardians^  and 
praying  that  his  lordship,  being  now  of  the  age  of  fourteen 
years,  might  be  at  liberty  to  choose  his  guardian. 

On  hearing  these  petitions,  the  Court  ordered  a  sequestra-^ 
tion^  unless  cause,  both  against  the  Countess  [dowager]  of 
Shqfisbury,  and  against  the  Countess  of  Gtmsb&rwighy  for 
their  contempt  in  contriving  and  eiTecting  this  marriage  without 
%\\e  consent  of  the  guardian,  and  without  applying  to  the  Court. 

And  the  person  of  the  infant  Earl  was  ordered  to  he  restored 
by  the  Countess  [dowager]  of  Shqfisbury  to  the  Lord .  Chief 
])aron,  it  being  the  opinion  of  the  Court,  that  though  the  det- 
claration  made  by  the  late  liord  Chancellor,  that  the  right  of 
guardianship  did  belong  to  the  Lord  Chief  Baron  as  surviving 
guardian^  and  the  order  made  thereupon,  was  ev^  so  erroneous, 
yet  that  the  same  was  a  good  order  until  reversed,  and 'conn 
seqiiently  i|  was  a  contempt  (1)  to  break  it* 


(1)  So  in  Potis  v.  Norton  at  the 
'Rolls,  84th  April,  1793,  the  testator 
fay  his  wiU  lefl  considerable  legacies  to 
the  infant  children  of  his  brother,  and 
also  an  annuity  to  the  brother  himself^ 
making  it  his  particular  request  to  his 
brother,  that  he  would  commit  the  edu* 
cation  of  the  children  to  his^  the  testa- 
tor's executors^  and  revoking  the  gift 
of  the  said  annuity  in  case  the  brother 
should  refuse  to  comply.     Several  of 
the   children    were    taken  from    the 
brother  by  the  executors  without  any 
objection  being  made,  and  were  placed 
by  the  executors  at  different  schools  j 
and  the  brother  received  his  annuity. 
Upon  an  application  to  the  Court  for 
maintenance  for  the  infants,  it  was  or- 
dered, that  the  Master  should  inquire 
whether  the  brother  was  willing  to 


commit  the  education  of  the  children 
to  the  executors,  and  in  that  case  the 
Master  was  to  inquire  what  was  proper 
to  be  allowed  for  their  maintenance. 
The  Master  reported  that  the  broths 
had  appeared  before  higi^  cLt^d  comented 
thereto ,-  and  this  report  was  after- 
wards confirmed,,  and  certain  sums  al- 
lowed for  maintenance.  *  The  brother 
having  afterwards  taken  away  two  of 
the  children  from  the  schools  where 
they  had  been  placed,  the  executors  by 
their  present  petition  prayed  that  he 
might  be  ordered  to  replace  them.  The 
brother  appeared  to  the  petition^  and 
insisted  that  he  had  never  given  his 
consent  that  the  care  of  his  children 
should  be  taken  from  him  ;  and  it  was 
strongly  insisted  on  his  behalfj  that 

the  Court  bad  no  jurisdletion  to  take  a 
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Eyrkv.  On  the  15th  Mcry,  the  three  Lords  Commissioners,  (viz.) 

Shaftsbury.  Sir  Joseph  JekyU  Master  of  the  Rolls,  Mr.  Baron  Gilbert,  and 
Mn  J.  Raymond,  having  heard  this  matter  solemnly  argued 
by  counsel  on  both  sides,  gave  their  judgment,  which  was  de- 
livered by  the  Lord  Commissioner  Jekyll,  that  the  Court  were 
all  of  opinion,  the  sequestration  against  the  Countess  of  Shafts^ 
bury  ought  to  be  absolute. 

The  mandage  of  a  ward  vidthout  the  consent  of  the  guardian^ 

is  a  ravishment  of  the  ward,  2  InsU  440,  and  aggravated  in 

this  respect,  that  after  such  ravishment  by  marriage,  the  ward 

cannot  be  restored  to  such  condition  as  he  was  in  before,  it 

being  rendered  impossible  by  the  wrong  of  the  ravisher. 

The  punish-         By  the  statute  of  fFestmvister  2.  cap,  35,  it  is  enacted,  that 

^theTaw^on   ^^  ^^^  ^  guilty  of  ravishment,  either  of  a  male  or  female  ward, 

»»ch  as  roar-    jf  the  ward  be  restored,  though  not  married,  the  ravisher  shall 

without  the      be  punibhed  with  two  years'  imprisonment ;  but  if  the  waid  be 

^'ilSiLi!'  *^^  "^^  restored,  or  if  he  be  restored  and  be  married,  the  party 

guilty  of  such  ravishment  (if  he  cannot  make  satisfaction  for 

the  marriage)  shall  be  punished  by  imprisonment  for  life,  or  by 

abjuring  the  realm,  at  the  discretion  of  the  court  where  he  is 

tried  i  so  that  a  ravishment  of  ward  became  an  offence  not  only 

against  the  guardian,  but  against  the  King :  and  whereas,  oa 

the  ward's  being  married,  the  ravisher  was  to  be  punished  by 

perpetual  imprisonment,  or  by  abjuring  the  realm ;  this  shews 

{111]      the  greatness  of  the  offence,  by  the  grievousness  of  the  punish'* 

ment* 

And  the  matter  of  marrying  infants  without  the  proper  con* 

sent  of  guardians,  is  provided  against,  both  at  law  and  in  this 

court,  especially  the  latter,  it  being  notorious,  that  a  court  of 

equity  entertains  no  greater  jealousy  of,  nor  shews  more  resent*- 

ment  against  any  thing,  than  the  unlawful  marriage  of  infants. 

In  the  case  of  the  marriage  of  a  lunatic,   (viz.)   that  of 

(«)  Vide  Pre-   Mr.  Packer's  marrying    Mrs.  Ashy  the  Court  (a)   committed 

4Ja*,^°         *    ^^'*  P(^c^^9  the  parson,  and  others  that  were  their  agents,  and 

Packer  continued  in   custody  for  a  considerable  time  $  and 

infants  and  lunatics  may  be  compared  together,  both  of  these 

being  unable  to  take  care  of  themselves. 


child  from  his  parent  without  the  pn-  mained    in  force — the    brother   roust 

rent's  consent,  (as  to  which  vide  Duke  make  such    application   as  he  should 

of  Beaufort  v.  Berty^  ante,  1  vol.  705,  think  fit,  to  take  off  the  effect  of  that 

and  Creufev./fttn/er,  there  mentioned.)  proceeding— »but  for    the   present  his 

But  his  Honour  said,  he  would  not  go  Honour  ordered  tlie  brother  to  replace 

into  this  question  while  the  Muster's  the  children, 
report   of  the  brother's  consent   re* 


DE  TERM.  S.  HILL.  1722.  112 

Ih  case  where  an  infant  is  committed  by  the  Court  to  the     ^^^'*"  •'• . 

,,v  Countc«s  of 

ciutody  or  care  of  any  one,  such  committee  gives  a  {b)  recog*  Shaftsbuhy. 
niasance,  that  the  infant  shall  not  marry  without  leave  of  the  Ou  this  court's 
Court,  which  form  is  very  rarely  altered,  and  on  special  cir-  thecustody  of 
cumstances:  so  that  if  the  infant  marries,  thou&rh  without  the  an  infant  to 

,         .  .  °  the  care  of 

privity,  or  knowledge,  or  neglect  of  the  committee,  yet  the  re-  any  one,  such 
cognizance  is  in  strictness,  forfeited,  whatever  favour  the  Court  gn^^'into  a 
upon  application,  may  think  fit  to  shew  to  such  committee,  recoguizance,  , 

\:       t.  L         •  -     r     1  that  the  infant 

when  he  appears  not  to  have  been  m  fault.  shall  not 

.   marry  without  leave  of  the  court  (6)  Vide  vol.  1.  Dr.  Davis's  case^  698« 

In  Lord  Sommers's  time,  Mr.  Goodwin  married  an  infant 
(Mrs.  Knight)  and  was  committed,  and  this  commitment  was 
followed  by  an  act  of  parliament  for  dissolving  the  marriage. 

So  on  (c)  Sir  Edward  Hannes's  daughter  and  heir,  who  was  (c)  22  Maii  12 
an  infant,  being  inveigled  from  her  guardian  Dr.  fVcatgh,  and  Haune^tereus' 
married  to  one  fFiUiSj  though  Mrs.  Hannes  was  not  taken  from  Waugh,  at 
a  guardian  assigned   by  the  Court,  yet,  in   that  case,  both  see^he^dls-^' 
Mr.  fFilUs,  and  the  parson,  and  the  agents,  were  all  committed  f^^^ciai^u^^ 
by  the  Master  of  the  Rolls,  Sir  John  Trevor^  and  the  order  thorityofthe 
aifterwards  confirmed  by  Lord  Harcourt ;   and  as  this  Court  R^fus^^p!  104! 
punishes  the  instruments  where  such  marriage  is  had  without 
the  consent  of  the  guardian,  so  if  there  be  only  an  apprehen- 
sion, that  the  infant  will  be  married  unequally,  either  by  the 
guardian,  or  by  his  neglect,  a  court  of  equity  will  interpose,  aiid 
send  for  the  infant,  and  commit  him  to  the  custody  of  a  proper 
person,  or  relation,  in  order  to  prevent  such  danger ;    as  was 
done  in  the  case  of  the  infant  Lady  Catherine  Annesley  .by 
Lord  Chancellor  Harcourt j  and  likewise  in  another  case,  (viz.)     r  1 1  o  -1 
that  of  Mr.  Vernon  of  Staffordshire,  by  Lord  Macclesfield*  (1 ) 

But  the  present  case  is  still  of  a  higher  nature,  as  it  is  the 
case  of  a  peer  of  the  realm,  in  whose  education  the  public  is 
interested ;  and  where  the  guardianship  of  him  is  devised  by  a 
peer  of  the  realm,  (viz.)  by  the  will  of  the  late  Lord  Shaftsbury, 

As  to  the  objection  that  has  been  made  to  the  order  of  this 
Court,  that  there  are  no  words  therein,  that  the  infant  shall 
not  be  married  without  the  consent  of  the  guardian  : 

jResp.  The  Court  could  not  suppase,  or  foresee,  that  any 
person  would  marry  the  infant  without  the  guardian's  consent ; 
and  for  that  reason,  there  was  no  express  provision  against  it 
in  the  order ;  but  still  this  prohibition  is  implied,  (viz.)  that 
no  person,  without  the  leave  of  the  guardian,  should  marry 
this  infant  5  besides,  by  the  same  reason  that  these  words  ought 


(1)  Et  vide  Lord  Raymond's  case,  Ca.  temp.  TaL  58,  Smith  v.  Smith,  3  Atk.304. 
Vol.  U.  g 
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C^untett '  f    ^  ^  inserted,  the  order  should  likewise  have  provided,  Iji^t  no 
Shafisbury.   person  should  take  away,  or  ravish  this  ward  from  the  guar- 
dian, &e.  all  which  things  are  surely  implied ;   but  further,  it 
is  a  sufficient  answer  to  this  objection,  that  such  negative  words 
are  never  inserted  in  the  order. 

But  then  it  is  objected,  here  is  no  disparagement  in  this 
marriage ;  forasmuch  as  the  birth  of  the  noble  lady  to  whom 
Lord  Slu^ftsbuty  is  married,  and  also  her  quality,  are  equal  to 
those  of  her  husband^  and  she  has  had  the  advantage  of  being 
educated  under  the  Countess  of  Gainsborough  her  mother,  a 
lady  of  great  honour,  virtue,  and  quality. 
[114]  Jt^sp*  Admitting  all  this  to  be  so,  yet  it  may  be  reasonably 

supposed,  that  if  the  infant  Earl  had  staid  till  he  had  attained 
his  age,  and  could  have  made  a  jointure  and  settlemei^t,  in  such 
case  his  lordship  might  have  had  a  better  portion. 

But  in  reality,  though  there  be  no  disparagement,  yet  this  is 
only  by  way  of  extenuation,  and  can  never  be  urged  as  a  jus- 
tification ;  for  it  is  the  marriage  without  the  consent  of  the 
guardian,  that  constitutes  the  offence,  so  that  such  marriage 
having  been  to  one  of  equal  degree  and  fortune,  can  at  most 
tend  but  to  extenuate. 

And  it  is  observable,  that  the  disparagement  of  the  ward  was 
not  where  such  ward  without  the  guardian's  consent  married 
one  of  inferior  degree,  as  a  villein,  citizen,  or  burgess,  but 
where  the  guardian  himself  married  the  ward  to  one  of  inferior 
degree,  for  which  see  the  statute  of  Merion,  cap*  6  &£  7, 
2  Ifisi.  89.  92. 

Object.  The  punishment  of  this  ravishment  of  ward  by 
sequestration,  or  otherwise,  would  be  fruitless,  since  the  marriage 
having  been  once  solemnissed  and  perfected,  the  same  cannot 
be  afterwards  rescinded  or  dissolved. 

Resp.  The  like  objection  might  be  made,  though  the  marriage 
were  ever  so  much  to  the  disparagement  of  the  ward;  but  in 
all  these  cases  the  reason  of  inflicting  punishments  is  for 
example's  sake,  and  to  deter  others  from  the  like  offence  of 
ravishment  of  wards. 
[  115  ]  Object.  This  marriage  is  by  the  Countess  the  mother  of  the 

infant  Earl,  who  is  guardian  by  nature  and  nurture,  and   so 
cannot  be  guilty  of  ravishment  of  ward. 

Resp.  The  right  of  a  testamentary  guardian  takes  place  of  a 
guardianship  by  nature ;  by  the  express  words  of  the  act  of 
parliament  the  guardian  by  will  takes  place  of  all  other  guar- 
dians, and  his  authority,  by  that  law,  is  a  continuation  of  the 
pat«cliai  authority. 
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Object.  There  is  no  instance  of  any  one  case,  where  a  com-  c^u  "^gg  ^f 
plaint  has  been  against  an  infant*s  mother,  for  taking  away  her  Shaftsbury. 
own  child. 

itesp.  The  Lords  SelMrk  and  Orkney,  guardians  of  the  infant 
Duke  of  Hamilton^  petitioned  against  the  Duchess  of  Hamilton 
for  taking  away  the  infant  Duke  out  of  their  custody,  and 
their  complaint  was  received;  upon  which  the  Court  would 
have  proceeded  against  the  mother,  but  the  guardians  could 
not  make  out  their  right  of  guardianship,  by  reason  of  some 
defect  in  the  instrument  under  which  they  claimed. 

So  that  all  these  objections  being  answered,  the  Court  are 
of  opinion,  that  the  sequestration  against  the  Countess 
[dowager]  of  Skqflsbury  ought  to  be  made  absolute. 

As  to  the  case  of  Lady  Oainsboroughf  that  seems  to  differ ; 
and  here  the  question  is,  whether  the  Countess  of  Oains^ 
borough's  consenting  that  her  daughter  should  be  married  to 
the  infant  Earl,  be  not  a  contempt  ? 

8  Edw.  S.page  52.  The  case  was,  a  writ  of  ravishment  of  [  116  ] 
ward  was  brought  against  four  men  and  a  woman,  the  men 
took  away  the  ward,  and  the  woman,  knowing  that  the  four 
men  had  taken  away  the  ward,  married  the  ward  to  her 
daughter;  upon  which  Hirle,  C.J.  gave  the  rule,  that  the 
Woman  was  equally  guilty  with  the  four  men,  of  the  ravishment 
of  the  ward ;  the  marriage  of  the  infant,  without  the  consent  of 
the  guardian,  constituting  the  ofience ;  and  though  the  guardian 
be  not  appointed  by  the  Court,  nor  any  commitment  made  by 
the  Court  of  the  infant,  yet  have  those  been  punished,  who  have 
married  the  ward  without  the  consent  of  the  guardian,  as  ap- 
pears from  the  above  cited  case  of  Mrs.  Hannes,  where  the 
case  was  nothing  more  than  that  of  marrying  the  infant  with- 
out the  consent  of  the  testamentary  guardian,  and  the  decree 
was  only  for  an  account  of  Sir  Edward  Hannes  the  father's 
personal  estate,  and  for  an  allowance  of  maintenance  for  the 
infant. 

Whereas  in  the  principal  case,  the  decree  goes  something 
further,  as  it  directs  that  the  will  of  the  late  Earl  of  Shaftsbury 
should  be  performed,  part  of  which  will  is,  that  the  infant  Earl 
should  be  under  the  care  and  guardianship  of  the  persons 
named  therein. 

In  3  Co,  38.  (RaicKff's  case)  it  was  resolved  that  every 
ancestor,  whether  male  or  female,  might  bring  an  action  of 
l^respass  or  ravishment  of  ward,  against  any  one  for  taking 
a^vay  his  heir  apparent,  male  or  female,  and  for  marrying  such 

heir,  and  that  it  is  not  material,  of  what  age  such  heir  then  was ; 

g2 
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Eyrb  v.      and  as  the  ancestor  might  bring  such  action  for  taking  away 
SuAFTSBUKY.   and  marrying  the  heir,  so  also  might  the  guardian  for  taking 
«  away  and  marrying  the  ward. 

It  does  not  appear,  that  the  late  Elarl  of  Gainsborotigh  left 
any  testamentary  guardians  of  his  children,  so  that  the 
Countess  was  guardian  of  them  by  nature,  the  marriage  of  her 
[117]  daughter  belonged  to  her,  consequently,  it  is  to  be  presumed, 
that  she  married  her  daughter  to  die  infant  Earl,  at  least  if  she 
did  not,  she  may  purge  herself  by  oatli. 

But  it  is  material,  that  the  Lord  C.  B.  Et/re,  the  guardian  of 
the  infant  Earl,  has  not  in  his  petition,  made  out  any  direct 
charge,  or  prayed  any  thing  against  the  Countess  of  Gains- , 
bcroughy  and  possibly  the  Court  may  not  be  bound,  ex  officio, 
to  punish  for  a  ravishment  of  a  ward,  where  there  is  no  com- 
plaint. 

The  Court  has  the  care,  but  not  the  guardianship  of  infants, 
and  the  Lord  C.  B.  JSyre  is  not  a  f  guardian  appointed  by  the 
Court,  but  by  the  will  of  the  father,  in  which  respect  the  Court 
is  the  less  concerned. 

And  though  the  stat  1 2  Car*  2.  c.  24,  says,  that  a  testamen- 
tary guardian  may  maintain  an  action  of  ravishment  of  ward,  if 
the  infant  be  taken  from  him,  yet  the  statute  does  not  enjoin 
him  to  do  it,  but  refers  the  same  to  the  discretion  of  the 
guardian. 

So  that  in  this  case,  forasmuch  as  the  testamentary  guardian 
has  not  complained  of,  or  prayed  any  redress  against  Lady 
Gavisboroughj  the  Court  will  do  nothing  against  her,  but  dis* 
charge  the  order  of  sequestration  with  respect  to  her.  (1) 

And  now  we  come  to  the  petition  of  the  infant  Earl  of 
Shajisbury^  where  it  is  first  objected,  that  though  the  Court 
might,  upon  a  petition,  make  a  provisional  order  for  the  taking 
care  of  an  infant,  yet  that  they  ought  not  to  make  an  order 
determining  the  right  of  guardianship,  unless  the  matter  be 
brought  judicially  before  them,  by  bill,  answer,  and  proofs. 
[  lis  1  '  ^esp.  In  this  case,  here  are  a  bill  and  answer,  and  both  the 
will,  and  the  devise  of  the  guardianship,  are  set  out  by  the  bill, 
whereupon  the  decree  says,  that  the  trust  of  the  will  shall  be 
performed^  one  of  which  said  trusts  is  the  guardianship  of  the 
infant. 

t  Vide  the  case  of  Goodall  v.  Harris^  post.  662. 


(1)  As  to  the  punishment  of  con-    Court,  vide  Mr.  Herbert's  case,  post.  3 
tempts  in  marrying  infant  wards  of  the    vol  lie. 
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It  is  not  material  that  the .  Earl  was  defendant^  for  so  it  was    J^^**  ^'  . 
in  the  case  of  Mrs.  HanneSy  who  was  married  to  Mr.  fFilUsy  Shaftsbury. 
without  the  consent  of  the  guardian;    and  this  Court  may^  Tbatrirht 
upon  petition  only,  without  any  bill  or  decree,  make  an  order  to  has  as  pater°^ 
determine  the  right  of  guardianship,  in  regard  the  care  of  all  P^^ria,  to  take 
infants  is  lodged  in  the  King  as  paier  pairue,  and  by  the  King  Jects  in  case« 
this  care  is  delegated  to  his  Court  of  Chancery.  ?diote*?uoa-  • 

tics,  and  infants,  falls  under  the  direction  of  the  Court  of  Chancery,  which  in  consequence 
thereof  hath  used,  upon  petition  only,  without  any  bUl  or  decree,  to  make  orders  touching 
the  determination  of  sucn  ri|(ht. 

In  JF,  N.  B.  232,  the  King  is  bound  of  common  right,  and 
by  the  laws  to  defend  his  subjects,  their  goods  and  chattels, 
lands  and  tenements,  and  by  the  law  of  this  realm,  every  loyal 
subject  is  taken  to  be  within  the  King's  protection,  for  which 
reason  it  is,  that  idiots  and  lunatics,  who  are  uncapable  to 
take  care  of  themselves,  are  provided  for  by  the  King  as  pater 
patruB,  and  there  is  the  same  reason  to  extend  this  care  to 
infants.  (1) 

This  is  the  reason  given  in  the  writ  de  idiotd  inquirendo^ 
which  the  King  issues  out  to  take  care  of  him,  who  regimini 
sui  ipgius,  if  bonoruniy  ^  ferrarum  suarum  minime  9ufficit, 
which  reason  also  appears  in  the  writ  de  lunatico  inquirendoy 
and  in  4  Rep.  {Beverley*^  case)  infants,  as  well  as  idiots,  are 
said  to  be  under  the  care  and  protection  of  the  Crown,  as 
persons  equally  unable  to  take  care  of  themselves. 

In  like  manner,  in  the  case  of  charity,  the  King  pro  bono  [119  1- 
publicoy  has  an  original  right  to  superintend  the  care  thereof,  so 
that,  abstracted  from  the  statute  of  Eliz.  relating  to  charitable 
uses,  and  antecedent  to  it,  as  well  as  bince,  it  has  been  every 
day's  practice  to  file  informations  in  Chancery  in  the  Attorney 
General's  name  for  the  establishment  of  charities. 

Also  in  the  case  of  (a)  Berty  and  Lord  Falkland,  the  Lord  (a}2  VeniJ33« 
SommerSy  in  delivering  his  opinion,  takes  notice,  that  several 
things  are  under  the  care  and  superintendency  of  the  King,  as 
he  is  pater  patriae,  and  instances  in  all  charities,  idiots,  lunatics, 
and  infants. 

Indeed  several  acts  of  parliament  have  made  alterations  in 
some  cases  of  this  nature,  which  so  far  stand  altered,  and  no     ^ 
further ;  but  unless  there  be  express  words  in  an  act  of  par- 
liament for  that  purpose,  the  original  jurisdiction  of  this  Court 
remains  as  before ;  but  there  is  not  any  one  act  that  has  taken 

(1)    But  the  cases  of  lunatics  and    wicke>  in  Ex  parte  Whitfield^  2  Atk. 
iofiuits  are  distinguished  by  Lord  Hard-    315.  {z) 

{z)  So  Ex  parte  Phillips,  19  Ves.  118. 


lid 
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(a)  2  Vcrti. 
ubi.  siipra. 


Thoiigb  aa 
iufant  cannot 
brings  an  ac- 
count a^inst 
b 


Bvtift  vl  wmj  the  original  jurisdictioh  of  this  Court  with  respect  to  this 
SiiAFTsBURr.  care  and  superintendency  in  the  case  of  infants,  charities, 
idiots  and  lunatics.  Since  the  statute  which  took  away  the 
court  of  wards,  the  jurisdiction  of  wardship  (a)  returns  to  the 
Court  of  Chancery ;  and  it  appears  by  the  Register  21.  6. 198. 
that  a  writ  may  issue  out  of  this  Court  to  remove  the  guardian 
of  an  infant,  and  to  put  another  guardian  in  his  stead. 

The  law  is  particularly  favourable  to,  and  careful   of  an 

infant's  interest,  and  though  the  infant  himself  cannot  bring  an 

account  agadnst  the  guardian,  until  his  coming  of  age,  yet  a 

is  Kuardiau     ^j^j^d  person  may  bring  a  bill  for  an  account  against  the  guar- 

until  his  com-  ^        j     •       .u        •       •*       c  ^u    '   f    ^   n\ 

ioc  of  a^e,  yet  dian,  even  dunng  the  mmority  of  the  mfant.  (1) 

a  Uiird  person 

may  bring  such  bUl  for  an  acoounty  even  during^  the  minority  of  the  inftmt. 

[  120  ]  So  in  all  decrees  against  infants,  even  in  the  plainest  cases, 
a  day  must  be  given  them  to  shew  (f )  cause  when  they  come 
of.  age. 

Lord  Sommers  has  often  said,  that  this  Court  should  be 
always  open  for  petitions ;  and  orders  on  petitions,  in  regard 
to  the  guardianship  of  infants,  have  not  only  been  provisional, 
but  in  some  coses  decisive,  as  to  the  right  of  guardianship. 

Thus  in  the  case  of  Lord  Tenham  and  Barrett,  there  was  no 
bill  depending  in  this  Court,  but  only  a  petition,  desiring  that 
Lady  Tenham  the  mother,  being  a  papist,  might  not  have  the 
(a)  18  March  guardianship  of  the  infant  (a)  determined  on  petition  against 
^^^^'  the  mother ;  upon  which  an  appeal  was  brought  to  the  House 

of  Lords,  before  whom  it  was  never  objected,  nor  once  thought 
of,  that  this  Court  could  not,  on  a  petition  only  determine  the 
right  of  guardianship ;  and  on  the  appeal  the  (2)  Lords  also 
determined  the  right  against  the  mother. 

Also  in  the  case  of  a  testamentary  guardian,  such  guardian 
having  a  plain  legal  right  upon  the  words  of  the  will,  and  the 

t  Vide  vol.  1.  604.  Fountain  v.  Caineif  aV ;  where  it  appears  that  an  infant 
on  his  coming  of  age^  and  before  the  decree  made  absolute,  may  put  in  a  new 
answer.  See  also  the  case  of  Sir  John  Napier  versus  Lady  Effingham,  post.  40l. 


(1)  So  Earl  of  Pomfret  v.  Lord 
Windsor,  2  Vez.  484. 


(2)  «  Bro.  P.  C.  539.— Et  vide  Haig. 
Co.  Litt.  88.  note  (16.)  (z) 


(z)  On  the  appointment  of  guardians 
on  petition  where  no  suit  has  been  in- 
stituted, see  Ex  parte  Whitfield^  2 
Atk.  S15.  Ex  parte  Salter,  3  Bro.  C.  C. 
500.  Dick.  769.  Ex  parte. Earl  of  lU 
Chester^  7  Ves.  348.  O'Ke^e  v.  Qaseyy 
1  Sch.  &  L.  106.  Qorhett  v.  Tottenham, 
1  Ball  &  Be.  60.  Ex  parte  Mountfort, 


15  Ves.  445.  Ex  parte  Myerscough, 
I  Jac.  &  W.  151.  A  guardian  was  ap- 
pointed on  petition  to  an  orphan  infant 
without  property,  for  the  purpose  of  con- 
senting to  her  marriage.  In  Re  Wools^ 
combe,  1  Madd.  213;  but  this  is  ren* 
dered  unnecessary  by  the  St.  4  G.  4. 
c.  76.  8. 14.  16. 
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whole  cHse  arising  thereon,  there  can  be  no  need  of  a  bill  In    ^^^"^  "■  . 

CouittesB  Of 

equity,  no  proofs  of  either  side  are  requisite,  or  can  avail  $  and   Sraftbburt. 
therefore*  the  matter  is  properly  determinable  upon  a  petition 
without  a  bill. 

But  in  the  last  place  it  is  objected,  that  upon  the  wording  [  121  ] 
of  this  will,  the  Lord  Chief  Baron  has  no  right  to  the  guar^ 
dianship,  the  same  being  devised  to  him  and  two  others,  Mrith- 
out  saying  and  to  the  mrvhor  of  theniy  and  that  this  is  a  joint 
personal  confidencis  wherewith  three  are  intrusted,  wherefore 
by  the  death  of  any  one,  the  guardianship  is  determined  5  and 
to  prove  that  a  guardianship  is  personal,  it  has  been  urged^ 
that  it  is  not  assignable,  nor  will  it  go  to  executors  or  adfni^ 
nistratots. 

Resp,  I  admit  a  guardianship  is  not  assignable,  neither  will 
it  go  to  executors  or  administrators;    but  for  all  that,  it  is 
coupled  with  an   interest,  and  is  not  a  naked  authority:    I 
admit  also  it  has  been  said,  that  where  a  naked  authority  is 
given  to  two,  if  one  dies,  the  survivor  cannot  act  |  (2)  but  the 
same  book,  (viz.)   1  Inst.  112,   113,  says  that  where  an  au- 
thority is  coupled  with  an  interest,  it  does  survive.  In  the  case  of 
Gardiner  and  Sheldon,  {Vaughan  182.)  the  case  of  a  guardian 
is  compared  to  that  of  an  executor  or  administrator,  which  is 
not  assignable,  but  yet  survives ;  and  though  a  guardian  be  not 
in  all  respects  to  be  compared  to  an  executor,  in  regard  the 
latter  may  continue  his  executorship,  by  appointing  an  executor 
by   his  will,  yet  the  case  of  a  guardianship  devised  to  two, 
is  strictly  like  the  case  of  an  f  administration  granted  to  two, 
(especially  where  the  debts  amount  to  as  much  as  the  assets ;) 
for  in  that  case,  as  well  as  in  the  case  of  two  guardians,  an  ad- 
ministrator cannot  assign  his  administratorship,  it  will  not  go 
to  his  executors  or  administrators,  but  to  the  surviving  admi- 
nistrator; such  an  administrator  is  accountable  to  the  creditor      [  122  ] 
for  every  thing,  as  much  as  the  guardian  is  to  the  infant ;  such 
an  administrator  can  make  no  profit. 

And  that  a  guardianship  is  coupled  with  an  interest  is  most 
apparent,  in  that  a  guardian  may  bring  an  action  and  avow  *"  ^  * ««  „  *. 
his  own  name,  may  make  (a)  leases  during  the  minority  of  the  41.  pi.  3.  ' 

-f  See  2  Vem.  514.  Adams  versus  Buckland,  where  on  an  administration  being 
gratited  to  two,  and  one  dying,  it  was  held  to  survive  to  the  other ;  and  more 
particularly  the  case  of  Hudson  v.  Hudson^  30  July  1735,  where  Lord  Talbot 
determined  accordingly  on  hearing  civilians.  (1) 

— — — —  r  , 

(I)  Cos.  temp.  Talb.  127. 


(«)  So  Peyton  y.  JBary^post.  6^. 
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c^^^l  •'•  .   infant,  and  mtfy  grant  copyholds  (6)  even  in .  revenion^  as 

SHAFTSBURr.  domimis  pro  tempore. 

^  ^  A  guardianship  is  not  properly  an  office,  nor  to  be  resembled 

(for  instance)  to  the  office  of  a  parkership ;    for  the  former 
has  an  interest  in  the  infant's  estate  ;  but  a  parker  has  no  right 
or  interest  in  the  park,  or  land  enclosed  therein,  and  the  owner 
of  the  land  may  determine  such  office  by  disparking  the  park, 
or  killing,  the  deer }   and  whereas  in  Pop*  204.  it  is  siud,  that 
where  the  Lord   Grey  committed  the  custody  of  his  son  to 
four,  and  one  of  them  died,  the  authority  determined ;  this 
case  is  put  upon  the  clause  of  the  statute  of  4  ^  5  PhiLif  Mar. 
cap*  8,  which  says  '^  that  whosoever  takes  a  damsel  unmarried, 
"  and  under  the  age  of  sixteen,  out  of  the  custody  of  their 
*'  father  or  mother,  or  any  such  person  to .  whom  the  father 
*'  in  his  life-time,  or  by  his  will,  or  by.  any  act  in  his  life-time 
'^  has  appointed  the  same,  shall  be  subject  to  the  pain  of  two 
'^  years'  imprisonment,  or  to  the  payment  of  such  fine  as  the 
'^  Court  shall  appoint."     So  that  by  that  act,  as  to  this  special 
purpose,  the  father  might  by  will  or  deed  appoint  the  custody 
of  his  daughter,  but  such  appointee  had  not  the  like  interest  aa 
the  guardian  has,  he  had  but  a  bare  authority, 
r  123  1         As  to  auditor  Curl's  case,  that  depended  upon  the  statute  of 
the  32  H,  8.  cap.  46 ;  but  in  the  principal  case,  when  the  now 
infant  Earl  was  so  very  young  as  not  to  be  above  a  year  <5l(], 
and  the  testator  had  appointed  him  three  guardians,  it  was 
hardly  probable,  that  the  testator  himself  could  imagine,  that 
all  those  three  guardians  should  live  until  the  child's  age  of 
twenty-one ;  and  then  to  say,  that  the  guardianship  shall  deter- 
mine by  the*  death  of  any  one  of  the  guardians,  would  be  to 
affirm,  that  the  more  care  the  father  takes  of  the  child's  edu- 
cation, the  less  it  shall  profit  the  child,  because  by  the  death  of 
any  one  of  these  guardians  the  child  shall  be  without  a  guar- 
dian, and  the  more  of  them  were  appointed  by  the  father,  the 
less  likelihood  there  would  be  that  they  all  should  live  till  the 
child  should  arrive  to  twenty-one. 

Lord  Commissioner  Gilbert  was  of  the  same  opinion  with 
Lord  Jchflly  observing  further,  that  the  Court  of  Chancery  has 
an  original  jurisdiction  of  the  right  of  guardianship,  and  as 
formerly  the  lord  by  priority,  (i.  e.)  that  lord  of  whose  manor 
the  lands  which  were  first  in  the  family  were  held,  had  a  right 
to  the  guardianship,  so  the  Court  of  Chancery  could  determine 
touching  that  priority. 

And  though  tenures  in  chivalry  be  taken  away,  yet  the  juris- 
diction which  the  King  had,  as  paier  pairuB^  remains. 
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It  appears  from  BracUm,  Kb.  3.  cap.  9.  and  Fleta^  cap.  2.    \^J^'^f 
and  Stamford*  fo.  37.  that  the  King  is  protector  of  all  his  sub-   SiiAirrBBURY. 
jects ;  that  in  virtue  of  his  high  trust,  he  is  more  particularly      r  ^  ^^  ^n 
to  take  care  of  those  who.  are  not  able  to  take  care  of  them-      ^  ^ 

selves,  consequently  of  infants,  who  by  reason  of  their  nonage 
are  under  incapacities;  from  hence  natural  allegiance  arises,  as 
a  debt  of  gratitude,  which  can  never  be  cancelled,  though  the 
subject  owing  it  goes  out  of  the  kingdom,  or  swears  allegiance 
to  another  prince. 

It  has  been  objected,  that  this  is  a  matter  of  right,  and  must 
be  determined  by  a  decree  on  bill  and  answer. 

But  possibly  then  it  will  be  too  late;  and  when  this  right 
depends  upon  the  plain  words  of  a  will,  why  should  the  infant 
be  delayed,  or  put  to  the  charge  of  a  decree  ? 

This  is  an  authority  coupled  with  an  interest,  and  no  pre- 
tence that  the  guardians  are  obliged  to  act  jointly.  The  actions 
given  by  the  law  plainly  shew,  that  the  guardian  has  an  interest. 
The  remedies  are,  Ist^  trespass  if  one  takes  away  the  ward,  and 
the  guardian  has  got  possession  of  him  agun,  or  if  the  ward  b 
still  detained,  then  a  writ  of  ravishment  of  ward. 

And  as  to  the  objection,  that  the  guardian  can  make  no 
profit  of  his  guardianship,  if  this  be  for  the  service  of  the  family, 
(as  surely  it  is)  why  should  it  not  be  as  valuable,  as  if  the  same 
cbuld  have  been  turned  to  his  own  advantage  ? 

The  father  may  bring  an  action  against  any  person  for  tak- 
ing away  his  heir,  and  so  might  any  ancestor  against  any. 
person  except  against  the  lord  of  whom  the  lands  were  held  in 
chivalry,  before  such  tenure  was  wholly  taken  away. 

The  case  in  Poph.  was  only,  where  the  parties  having  the  I'  125  1 
custody  of  the  infant  given  to  them,  were  invested  with  a  bare 
authority  for  a  particular  purpose,  and  so  the  death  of  one  of 
the  guardians  determined  this  joint  authority ;  whereas  the 
statute  of  12  Car.  2.  (which  was  drawn  by  Lord  Chief  Justice 
Hale)  gives  the  guardian  an  authority  coupled  with  an  interest. 
Such  testamentary  guardian  takes  place  of  all  other  guar- 
dians, and  his  interest  is  for  the  good  and  honour  of  the  family ; 
as  the  father  was  the  head  of  the  family,  so  the  statute  puts  him 
in  loco  palm. 

Wherefore  he  agreed  with  Lord  JeJcyll  in  toto,  as  did  also 
Lord  Commissioner  Raymond.  (1) 


(1)  The  substance  of  the  coses  re-    ship,  and  the  origin  and  extent  of  the 
spectmg  the  several  kinds  of  guardian-    jurisdiction  of  the  Court  of  Chancery, 


//irOAUi^  ^^^^r-i.**^  ^'^ 


rsr> 
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At  the  kolls.  One  by  will  gave  500/.  to  his  wife  for  life,  remainder  to  the 

2Eq^.Cfl«Ab.  parish  church  of  St.  BelenSy  London^  which  is  an  impropria- 

One  devises  tion ;  upon  this  the  question  was^  whether  the  vicar  or  stipen- 

chureh'of  St.  ^^^^  °^  ^^^^  church,  should  be  entitled  to  this  500/.  after  the 

Helens,  this  is  testator's  widow's  death,  or  whether  it  should  go  to  the  church- 

^gg*  to  the**   wardens  for  the  repairs  and  improvements  of  the  church  ? 
church-wardens;  and  to  be  employed  in  the  repairing  and  adorulni^  the  church. 

The  Master  of  the  Rolls  took  time  to  consider  of  the  case, 
and  afterwards  pronounced  his  decree,  that  this  500/.  should  not 
go  to  the  vicar  or  stipendiary  of  the  church,  but  did  belong  to 
the  church-wardens  for  the  reparations  of  the  church,  and  the 
improving  and  adorning  the  same. 
Parson  a  cor-        *  His  Honour  took  notice,  that  money  or  charity  given  for 

Deration  for  .  •  i        r      •  j«  <i         i      *.•  :•        i 

the  taking  of    repairing  a  church,  is  one  of  the  chanties  mentioned^  pre- 
land  for  the      served,  arid  established,  by  the  stat.  43  Bliz.  c.  4.  that  as  on 

benefit  of  the  '  /    .       t        t     « 

church,  as  the  the  one  hand  the  parson  of  the  church  is  a  corporation  for  the 

denrarefor"     taking  of  land  for  the  use  and  benefit  of  the  church,  and  not 

personal  capable  of  taking  goodSy  or  any  personalty  on  that  behalf;  so 

r*  *  126  1    ^"  ^^^  contrary,  the  church-wardens  are  a  corporation  to  take 

money f  or  goods,  or  other  personal  things  for  the  use  of  the 

chui-ch,  but  are  not  enabled  to  take  lands. 

That  goods  given  or  bought  for  the  use  of  the  church  are  all 
bona  ecclesicBy  for  the  taking  whereof  the  church-wardens  may 
bring  trespass,  F.  N,  B.91  K.  and  may  bring  trespass  for  the 
taking  of  these  goods,  as  well  in  the  time  of  their  predecessors, 
as  in  their  own  time. 

Wherefore  the  Court  decreed  this  5001.  to  be  applied  towards 
the  repairing  and  adorning  the  church. 


in  the  superintendence  of  guardians,  is    notcto  H,  12, 13,  14,  16,  16.    St  vide 
to  be  found  in  Harg.  Co.  Litt.  88.  b.    Powell  v.  Cleaver, «  Bro.  C.C.499.  (0 


(z)  Sec  also  Ex  parte  Earl  of  lU  v.  Mellish,  2  Swan.  533.    Curtis  v. 

Chester,  7  Ve^.  348,  Be  Manneville  v.  Itippon,  4  Madd.  462.  Wright  v.  Nay- 

De  Manneville,  10  Ves.  $2.  De  Bathe  lor,  6  Madd.  77. 
v.  Lord  Fingdl,  16  Ves.  167.  Villareal 


m 


*  m   • 
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DRYBUTTER  versus  BARTHOLOMEW.  ^^'*  2<J. 

Baron  in  right  of  the  wife  seised  in  fee  of  a  share  of  the   At  tbe  Rolls, 
New  River  water,  baron  and  feme  make  a  mortgage  by  way  of  2  £q.  Ca.  Ab« 
lease  for  1000  years  by  deed  without  fine,  reserving  a  pepper-  Hus£ind 
corn  rent.  .    .  »5*!f.^'*'*."f^i 

of  01$  wife,  of 
a  sbarc  of  the  New  River  water,  the  wife  cantiot  be  barred  sans  fine ;  and  where  they  botll 
without  a  fine  mortgaf^e  such  sharei  and  the  Wife  alter  the  husband's  death  pays  Interest^ 
this  will  not  affirm  the  mortgage. 

The  baron  died,  upon  which  the  feme  receive'd  the  profits, 
and  paid  the  interest ;  and  now  the  mortgagee  brought  this 
bill  to  foreclose  the  wife,  insisting,  I  si.  That  this  lease  being 
not  actually  vtnd,  but  only  voidable  by  the  feme  after  the 
baron's  death,  and  the  feme  having,  when  discovert,  paid  the 
interest,  the  same  amounted  to  an  election  in  her  to  afiirm  the 
lease. 

Or,  2dly,  That  if  the  mortgage  were  hot  affirmed,  yet  the 
decree  of  foreclosure  which  was  desired,  would  better  the  legal 
title  of  the  mortgagee,  and  not  prejudice  the  feme. 

Master  of  the  Rolls :  A  fine  may  be  (and  usually  is)  levied  of  [  128  3 
f  New  River  shares,  by  the  description  of  so  much  land  aqad 
cooper f,  and  in  this  case  there  ought  to  have  been  a  fin^  it 
being  the  inheritance  of  the  wife  {z) ;  if  there  had  been  a  rent 
reserved,  the  acceptance  of  such  rent  by  the  wife,  when  dis- 
covert)  would  have  affirmed  the  lease  (y) ;  but  here  is  no  ac- 
ceptance, and  the  lease  is  of  an  incorporeal  thing,  out  of  which 
rent  could  not  well  be  reserved,  (x) 

t  And  wherever  a  finie  and  recovery  are  necessary  for  the  catting  off  the  entail 
and  remainder  of  such  shares^  in  regard  the  New  River  runs  through  three 
counties,  (viz.)  Hertford,  Middlesex  and  London^  there  must  be  three  several 
fines  and  recoveries  passed  as  to  any  of  these  shares,  viz.  a  fine  aiid  recovery  in 
each  county,  (tc;) 


(z)   See   Buckeridge  v.  Ingram,  3  and  Chapter  of  Windsor  v.  Oover, 

Ves.  jun.  65^.  3  Saunders^  304  a.  note  19. 

(y)  Doe  V.  Weller,  7  T.  R.  478.  (w)  Earl  of  Stafford   v.  Buckley, 

(x)  Co.  Litt.  47  a.    But  sec  Bean  2  Vez.  182. 
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Drybuttbr        Wherefore  the  lease  expiring  by  the  death  of  the  husband. 
MEW.        the  mortgage  is  also  thereby  determined,  and  nothmg  remain- 
ing to  foreclose.     And  though  the  Court  will  not  narrowly  look 
into  the  title,  yet  when  all  this  is  admitted  on  both  sides,  and 
appears  upon  the  opening,  why  should  I  pronounce  a  vain 

decree  ? 

Dismiss  the  bill,  but  without  costs  (1). 


(1)  In  Goodrighty.  Straphan,  Cowp.  in  possession «  circumstances  of  confir- 
201,  there  was  a  mortgage  for  years  by  mation  by  the  wife  wlien  discovert 
husband  and  wife,  of  the  wife's  inherit-  were  holden  to  be  a  defence  in  the 
ance  without  any  fine  levied,  and  on  ejectment,  although  there  was  no^ac- 
ejectment  brought  by  the  wife  after  the  tual  re-delivery  of  the  deed,  (z) 
husband's  deaths  against  the  mortgagee 

(2)  S.  C.  Doug.  53.  n.    It  does  not  v.  Straphan.    See  Clinton  v.  Hooper, 
appear  that  the  principal  case  was  no*  1  Ves.  Jan.  177.  3  Bro.  C.  C.  S04. 
tic^d  in  the  discussion  of  Goodrigkt 


Case  27. 


JEFFS  versus  WOOD,  ^  al\  ^  e  contra. 


2  Eq  Ca  Ab.  ^^'®*'^'^  •'^*  *®  plaintiff's  father  and  testator,  having  a 

10.  dL  9.'3&3.  nephew  the  defendant  fFbodj  received  him  when  an  infant,  on 

Itoppa^  no  ^  father's  death,  into  his  (the  said  Jeffs^s)  family,  and  provided 

nayment  at  him  with  clothes,  and  sent  him  to  school ;  after  which  he  took 

equity,  unless  him  apprentice  in  the  trade  of  a  wine  cooper,  and  as  to  all 
ciKumsSul^s,  ^^cpenses  of  clothes,  learning,  and  board,  kept  an  account  in  his 

and  in  case  of  books ;  but  after  he  became  an  apprentice,  then  the  board  was 

miitualde-  •       j  .       i  rr  ^ 

mipds',  where  oniittea  m  the  account. 

the  balance  only  is  the  debt. 

[  129  ]         Then  Jeffs  the  father  by  his  will  gave  500i.  to  the  defendant 


^ 


^....^^^  *-.  ^ 


his  nephew,  and  made  his  son  the  plaintiff  Jeffs  his  executor 

j/^rJ  T'^/^J  *^"^  residuary  legatee,  and  died. 

^l^U^  ^    A-s.vc/i^      '^^  plaintiff  Jeffs  the  son  gave  the  defendant  WooA  d-edit 

y      ,    -  (:/t♦/^^   ^    ^^^  wine,  and  intrusted  him  to  receive  monies;    so  that  the 

'  ^  '  defendant  Wood  became  further  indebted  to  the  plaintiff. 

^  ^n   A^y^         ^  *®  defendant  fFood's  suing  the  plaintiff  Jeffs  the  execu- 

7  ^  tor,  in  the  spiritual  court,  for  this  500?.  legacy,  the  plaintiff 

Jeffs  brought  his  bill  first  against  Wood,  and  he  becoming  a 
bankrupt,  against  the  assignees  under  the  commission,  to  have 
an  allowance  made  him,  out  of  the  legacy,  for  the  money 
which  the  bankrupt  the  legatee  owed  to  the  tesUtor,  and  like- 
wise to  the  plaintiff  Jeffs;  and  on  the  other  hand  the  assignees 
brought  their  cross  bill  against  Jeffs  for  the  legacy. 


DE  T£RM.  VASam,  1723.  1^ 


Master  of  the  Bolls :  It  is  true,  stoppage  is  no  payment  at  ^«"'«  «'• 
law,  nor  is  it,  of  itself,  a  payment  in  equity,  but  then  a  very 
slender  agreement  for  discounting  or  allowing  the  one  debtvout 
of  the  other,  will  make  it  a  payment,  because  this  prevents  cir^ 
cuity  of  action  and  multiplicity  of  suits,  which  is  not  favoured 
in  law,  much  less  in  equity. 

But  it  may  be  a  doubt,  whether  an.  insolvent  person  may  in 
equity  recover  against  his  debtor,  to  whom  he  at  the  same  time 
owes  a  greater  sum ;  though  I  own,  it  is  against  conscience  that 
A.  should  be  demanding  a  debt  against  B^  to  whom  he  is  in- 
debted in  a  larger  sum,  and  would  avoid  paying  it* 

However,  it  seems  that  the  least  evidence  (a)  of  an  agree-     [  130  ] 
ment  for  a  stoppage  will  do ;  and  in  these,  cases  equity  will  take  y^^i^z^ 
hold  of  a  very  slight  thing  to  do  both  parties  right.    And  it  is  2  Vera.  428. 
still  more  reasonable,  that  where  the  matter  of  the  mutual  de-  chan.  582. 
mand  is  concerning  the  same  thing,  tliere  the  Court  should  in- 
terpose, and  make  the  balance  only  payable.  {%) 

Now  in  the  principal  case,  the  defendant's  the  legatee's  de- 
mand is  in  respect  of  the  testator's  assets,  without  which  the 
executor  is  not  liable;  and  it  is  very  just  and  equitable  for 
the  executor  to  say,  that  the  defendant  the  legatee  has  so 
much  of  the  assets  already  in  his  own  hands,  and  conse- 
quently is  satisfied  pro  tanto  ;  and  forasmuch  as  it  is  probable 
the  Spiritual  C!ourt  will  not  allow  of  this  discount,  therefore 
the  suit  here  is  very  proper,  in  order  to  have  such  an  allow- 
ance. 

So  that  if  the  legatee  himself  had  brought  the  bill  for  his 
legacy,  it  had  been  very  proper  for  the  executor  to  have  in-  , 

sisted,  that  the  legatee  owing  so  much  to  the  testator,  and 
having  already  so  much  in  his  hands  of  the  testator's  assets, 
was  consequently  paid  so  far. 

In  the  present  case,  the  assignees  of  the  commission  of  bank- 
ruptcy against  the  defendant  ffood  bring  their  bill  for  the 


(z)  Though  now  by  the  statutes  2  G.  Jame^  v.   Kynnier,  5  Ves.  lOfi.     Ex 

9.  c.  89.  s.  13. ;   5  G.  2.  c.  30.  s.  28;  parte  Stephens,  11  Ves.  24.    Ex  parte 

8  G.  2.  c.  24.  8.  5.  mutual  debts  may  be  Twogood,  ib.  517-    Ex  parte  Hanson^ 

set  off  against  each  other  at  law^  yet  the  12  Ves.  .346,  18  Ves.  232, 1  Rose,  150. 

power  which  courts  of  equity  exercised  Bradley  v.  Millar^  I  Rose/ 273.    Ad^ 

before  the  statutes  was  not  taken  away  dis  v.  Knight,  2  Mer.  117.     VuUiamy 

by  them  -,  and  relief  may  be  had  in  equity  -.  v.  Noble,  3  Mer.  593.    JSbr  parte  Rois^ 

under  particular  circumstances  where  Buck,  125.    The  stat.  5  G.  2.  c.  30.  s. 

the  nature  oT  the  debts  will  not  admit  28.  above  cited,  related  to  set-off  in 

of  fheir  being  set  off  a^nst  each' other  cases  of  bankruptcy,  as  to  which  8e^ 

at  law.   Ex  parte  QunUen,  3  Ves.  248.  now  iht  SU  6  Q.  4.  c.  19. 8. 5a 
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Jam  V.  legacy,  and  standing  in  the  place  of  the  legatee,  can  be  in  no 
^^^  better  caae ;  and  therefore,  as  the  l^;atee,  had  he  brought  his 
bill  for  the  legacy,  might  have  been  told  by  the  executor,  that 
having  so  much  of  the  assets  in  his  hands,  he  was  consequently 
paid  so  much  of  his  legacy,  surely  the  same  thing  may  now  be 
insisted  upon  against  the  assignees,  who  stand  in  the  place  of, 
and  represent  the  legatee. 

[  131  ]  Then  it  was  objected,  that  this  demand  of  the  defendant 
^ood,  or  of  the  assignees,  was  not  a  debt  but  a  legacy,  and  a 
matter  demandable  in  the  spiritual  court  where  it  was  sued 
for,  till  such. suit  was  stopped  by  injunction ;  and  that  the  sta- 
tutes of  bankrupts  mention  only  debts  due'  from  and  to  the 
bankrupt. 

But  to  this  it  was  answered  and  resolved,  that  a  legacy  due 
from  an  executor  who  admits  assets,  (as  in  the  present  case)  is' 
in  equity  a  debt  due  from  such  executor,  and  an  equitable  de- 
mand is  a  debt  within  the  statutes  of  bankrupts. 

Sd/y,  A9  to  the  money  or  goods  lent  or  delivered  to  the  de- 
fendant Wood  by  the  plaintiff  the  executor,  this  was  held  by 
the  Court  to  be  in  part  of  payment,  and  that  it  must  necessarily 
be  so  taken ;  otherwise  the  plaintiff  would  have  credited  the 
defendant  fFbod  therewith ;  and  by  the  same  reason  that  if  the 
legatee  had  sued  in  equity,  the  executor  might  have  said  and 
insisted,  that  the  plaintiff  had  received  so  much  of  the  legacy 
by  money  and  goods,  and  that  the  defendant  was  ready  to  pay 
the  rest,  so  the  assignees  claiming  the  legacy  could  not  be  in  a 
better  condition  than  the  legatee  himself. 

4thfy,  The  court  took  notice,  that  it  was  not  material  that 
the  defendant  was  an  infant  when  the  clothes  and  education 
Vreie  provided,  for  him  by  his  uncle ;  for  an  infant  may  become 
indebted  for  these  as  well  as  a  person  of  full  age  for  money  lent; 
and  the  testator's  having  kept  an  account,  as  between  debtor 
and  creditor,  of  all  these  charges,  fully  shewed  they  were  not 
intended  as  gifts  but  loans. 

[  132  3  5thly,  That  there  could  be  no  pretence  to  say,  because  the 
testator  ga^e  a  legacy  ef  500/.  to  the  defendant  Wood,  there- 
fore this  was  an  argument  or  evidence,  that  the  testator  intended 
to  remit  the  former  debt ;  but  if  a  man  gives  a  legacy  to  his 
creditor  to  the  amount  of  his  debt,  this  has  been  construed  a 
payment  or  (f)  satisfaction  of  the  debt,  because  a  man  must  be 
supposed  to  be  just  before  he  is  bountiful. 

t  NotWilhstanding,  this  j^aneral  doctrine,  yet  where  the  testator  has  left 
inierewithidj  and  shewed  his  ii^eatioas  sp  to  be^  be^baa  been  coastruedl^be 
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Bect^  m  ftccount^  and  let  Che  plaintiff  pay  only  the  surplus,      <'*''*  ^' 
after  haying  deducted  lyhat  is  due  from  the  legatee,  as  well  to 
himself  as  to  the  testator,  but  no  costs  on  either  side,  {z) 

both  just  and  bountiful.    Vide  Salk.  155.    Cutlibert  v.  Peacock,  and  vol.  1. 
Chauncy*$  case,  408  • 


(z)  Ranking  v.  Barmrd,  5  Madd.  32. 


CARTERET  versus  CARTERET.  (1)  Caw  ^. 

Lady  CartereL  beine  seised  in  fee  of  some  lands  in  Middlesex,  Low*  Mac- 

'  CLKSFlBLD*' 

part  of  which  were  freehold,  and  part  copyhold,  and  having  Deviseoflaud 
surrendered  the  copyhold  to  the  use  of  her  will,  devised  all  her  to  trustees,  id 

^  J     '    .         ,  trust  if  tjie 

said  freehold  and  copyhold  lands  to  trustees  and  their  heirs,  to  eldest  son  of 
the  use  of  the  eldest  son  of  Sir  Charles  Ckirteret  for  two  years  ^;^™  gj^;  , 
next  after  her  death,  and  if  the  said  eldest  son  within  these  to  such  eldest 
two  years  should  become  a  protestant,  then  the  trustees  were  ^ooi  devise 
to  stand  seised  to  the  use  of  such  ddest  son  in  tail  male,  an4  °?V  w'i!t'- 

±  pisty  but  to  a 

for  want  of  such  conformity,  then  to  the  use  of  the  second^  and  protestant 
every  other  son  of  the  said  Sir  Charles  Carteret  being  a  pro- 
testant, and  to  the  heirs  male  of  their  bodies  being  protestants ; 
and  for  want  of  such  conformity  in  any  of  the  sons,  or  if  they  [  *33  J 
should  die  without  issue  male,  then  to  the  use  of  the  eldest 
daughter  of  Sir  Charles  Carteret^  being  a  protestant,  and  the 
heirs  of  her  body  being  protestants,  remainder  to  the  s^cond^ 
&c.  daughter  of  Sir  Charles  Carteret,  being  a  protestant  in 
tail,  remainder  to  the  eldest  son  of  Sir  Christopher  Hale,  who 
was  afterwards  Sir  Edward  Hale,  and  actually  a  protestant  and 
born  of  protestant  parents. 

Sir  Charles  Carteret  had  several  sons  that  were  all  papists, 
and  continued  so,  but  his  eldest  daughter  being  above  the  age  of 
eighteen  years  and  six  months  did  conform,  and  now  brought 
her  bill  against  the  trustees,  to  compel  them  to  join  with  her  ijii 
suffering  a  common  recovery  of  the  premises. 

\st.  Obj.  l^e  eldest  daughter  being  above  the  age  of  eigh- 
teen and  six  months,  her  conformity  afterwards  is  of  no  ^vail^ 
she  being  disabled  by  the  statute  from  taking* 

Cur* :  No  estate  or  right  is  to  vest  in  any  of  the  sons  of 
daughters  of  Sir  Charles  Carteret  until  they  conform,  and  l>e- 


(1)  Reg«  Lib.  A.  1783|  tol  S3G. 
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^CarS^ ^  *'•    come  protestants ;  their  conversion  to  the  protestant  religion  U 

a  condition  precedent  to  their  taking  the  estate^  and  the  act  of 

the  1 1  4r  12  fF.  3.  against  papists^  does  not  affect  this  case;  jfor 

this  devise  is  not  to  a  papist^  but  on  the  contrary  is  exclusive  of 

papists ;  and  therefore  if  this  eldest  daughter  of  Sir  Charles 

Carteret  be  a  sincere  convert  to  the  protestant  religion^  she  is 

entitled  to  take ;  but  in  regard  there  may  be  some  doubt  of  the 

sincerity  of  her  conversion,  let  it  stand  over. 

^^InZl  *  2d  Obj.  The  plaintiff's  bill  being  to  compel  the  trustees 

brioffs  a  bill     to  convey  the  legal  estate,  in  order  to  have  a  common  recovery 

tn^tees,  to       suffered  thereof,  this  is  an  idle  prayer;  because  the  devise,  being 

the  ^sSid  ^  ^'^®  ^^  ^  *^  *'**'  ^^'  ®^"  °^  ^^'  Charles  Carteret,  and  so 
join  itt  a  re-      to  the  eldest  daughter  of  Sir  Charles  successively  in  tail,  is  an 

n^t  proi«r"  ^^  executed ;  for  a  devise  (1)  to  an  use  is  as  much  an  use  exe- 
but  It  is  pro-    cuted,  as  any  other  conveyance  to  an  use. 

per  to  pray,  '  " 

that  the  trustees  may  conv^  the  premises  to  cestui  que  trust  in  tail,  who  may  then  suffer  a 
recovery ;  though  if  the  trustees  are  also  trustees  for  any  annuity  subsisting^,  they  are  not 
compeUable  to  part  urith  the  le^  estate  out  of  them  to  the  cestui  que  trust  in  tail. 

[  *  134  J  Car' ;  If  this  be  a  doubt,  it  is  reasonable  that  the  trustees 
should  be  decreed  to  convey ;  and  if  they  have  no  legal  estate, 
it  will  not  hurt  them. 

3d  Obj.  Supposing  the  trustees  have  the  legal  estate,  yet  the 
bill  prays,  that  they  should  join  in  a  common  recovery,  which 
is,  in  effect,  by  compelling  the  trustees  to  join  in  destroying  all 
the  remainders  created  by  the  will,  to  make  them  join  in  dis- 
appointing the  will. 

Cur* :  So  far  the  bill  seems  proper,  that  as  the  plaintiff  has  a 
right  to  the  estate-tail  in  the  trust,  so  the  trustees  should  con- 
vey to  the  plaintiff  an  estate-tail  in  the  lands,  and  after  the 
plaintiff  has  gained  this  estate-tail,  none  can  prevent  her  from 
having  a  power  to  suffer  a  recovery  of  this  estate,  it  being  in- 
cident to  tenant  in  tail  to  suffer  a  recovery;  but  the  devise 
being  to  trustees  to  pay  several  annuities  out  of  the  estate  to 
several  of  the  brothers  and  sisters,  if  any  of  these  annuities  are 
still  subsisting,  I  do  not  think  that,  without  the  consent  of  die 
annuitants,  the  legal  estate  can  be  forced  out  of  the  trustees, 
[  135  ]  they  being  trustees  as  well  for  the  annuitants  with  regard  to 
their  annuities,  as  for  the  plaintiff  in  respect  to  the  residue  of 
the  profits  of  the  land. 

But  it  being  said,  that  the  brothers  and  sisters  of  the  plain- 
tiff, to  whom  these  annuities  are  given,  are  papists,  let  the 


(1)  Vide  Hargf.  Co.  LiU.  «71.  a.  part  of  the  note  to  271.  b, 
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master  inquire  what  age  they  were  of  at  the  time  of  the  death  Carteret  v. 
of  the  testatrix,  and  when  these  annuities  were  to  vest :  if  they 
shall  appear  to  have  been  above  the  age  of  eighteen  years  and 

six  months,  then  the  devise  to  them  is  void ;  but  (a)  if  they  ^ase  ofMlu 

were  so  very  young,  as  not  to  be  above  the  age  of  one,  two,  and  FUkiOy 

three  or  four  years,  and  consequently  incapable  of  professing  a"  lufi^t  un- 

the  popish  religion,  in  such  case,  they  shall  retain  these  an-  der  the  a^  of 

nuities  until  their  age  of  eighteen  years  and  six  months,  from  fessin^  the 

which  time  the  annuities  are  to  go  to  protestant  kindred,  until  ^^^^  cannot 

the  death  or  conformity  of  the  annuitants :  but  if  the  infants  ^^^  ^  ^^ 

-  ,  estate;  secus 

were  tliirteen  or  fourteen  at  the  time  of  the  vesting  of  these  an-  if  lo  yonop  at 

nuities,  it  is  my  opinion,  that  then  they  might  be  looked  upon  ^ch^jj^***^* 


or 


as  capable  of  professing  the  popish  religion ;  and  if  in  fact  they  undentand 
did  profess  the  same,  they  were  thereby  incapable  of  taking,  and  "^  "  '^°°* 
the  devise  to  them  of  their  annuities  was  void. 

Also  the  Court  said,  that  such  brothers  or  sisters  could*  not 
release  their  right  to  any  entail  given  them  by  the  will  $  foras- 
much as  without  a  fine  they  could  not  bar  their  issue. 


HARRIS  rerm  BISHOP  OF  LINCOLN.  Ca»e29. 

Talbot  liarker  being  seised  in  fee  of  a  real  estate  as  heir  on  clesfibld. 
the  part  of  his  mother's  mother,  and  beinir  also  seised  in  fee  of  One  seised  in 

11  f  M.    jf  1    •      ^      !.•  fee  as  heir  of 

a  very  small  estate  of*  4L  per  annum,  as  heir  to  nis  own  the  mother's 
father,  devises  all  these  lands  to  trustees  and  their  heirs,  in  trust  ^Jj,  t^eland 
to  pay  several  annuities  and  charities ;  after  payment  of  which,  to  trustees  in 
he  devises  the  residue  of  the  rents  and  profits  of  the  premises  to  ^  ^y  geveral 
his  own  right  heirs  of  his  mother's  side  for  ever ;  and  the  ques-  ""J^^^Jj  j_ 
tion  was,  who  should  be  entitled  to  the  residue  of  the  rents  and  due  to  |^  to 
profits,  whether  the  heir  of  the  mother's  father,  or  the  heir  of  Hph^hriw^of 
the  mother's  mother  ?  *>»»  mother's 

side  nir  ever ; 
the  heirs  of  the  mother**  mother's  aide  entitled  to  the  estate  and  surplus  of  the  profits  after 
the  annuities  paid. 

Ui,  It  was  insisted,  that  parol  proof  should  be  read  as  ex-    [  *  136  ] 
planatory  of  the  testator's  intention. 

To  which  it  was  answered,  that  though  parol  proof  might  be 
in  some  cases  allowed  as  to  personal  estate,  as  was  done  in  the 
case  of  Fane  versus  Fane  (a),  yet  in  the  case  of  land,  where  W  I  Vem.30. 
the  statute  requires  that  the  will  should  be  in  writing,  there 
ought  not  to  be  any  parol  proof;  and  therefore  in  the  case  of 
Strode  versus  Lady  Russet  §•  aV  (6)  where  the  devise  was  of  ^*)^  2  Vem.^ 

ia  Chsn.  part  3.  fol.  90.  folio  edition. 
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.  HAftftitv.     landi  out  of  settlement,  the  House  of  Peers  would  not  allow 

^  coLN.     *  any  parol  proof,  for  that  the  title  of  the  devisee  must  depend 

upon  the  words  of  the  will,  otherwise  no  counsel  that  should  see 

the  will,  would  be  able  to  give  advice  thereon. 

Piirol  evi-  But  Lord  Chancellor  said,  that  the  reason  of  this  was,  because 

^"to  "^"le'    ^^^  settlement  should  be  produced  j  without  the  produciag  of 

vrhich  heir       wbich,  the  lands  were  to  be  presumed  free  from  any  settlement  5 

(vlzO^wbether  ^nd  though  Fane's  case  was  only  of  a  personal  estate,  yet  the 

the  heir  of  the  g^Q)^  being  above  the  value  of  what  one  might  by  parol  dispose 

mother  s  no*  s?         ^  *  • 

ther's  side,      of  (for  it  was  a  great  personal  estate)  it  seemed  within  the  rea« 
MAemo-       wnofa  devise  of  land. 

ther's  father's  side. 

However,  that  in  this  case  piprol  evidence  of  what  the  tes- 
[  137  ]  tator  said,  or  directed,  when  he  ordered  die  will  to  be  made, 
(a)  5  Co.  68.  might  be  admitted,  as  where  one  having  two  sons,  (0)  both 
named  John,  devised  land  to  his  son  John,  there  parol  proof 
was  admitted  to  shew  which  son  John  the  testator  meant,  and 
yet  additio  probat  minoriiatem ;  so  if  there  were  two  persons 
both  named  J.  S»  of  Dale,  and  I  should  devise  my  land  to 
J,  S.  of  Dale,  parol  evidence  would  be  admitted,  in  such  case, 
to  prove  which  J.  S,  of  Dale  was  intended  by  me ;  and  for  the 
same  reason,  in  the  principal  case,  there  being  two  heirs  of  the 
mother's  side,  (viz.)  one  who  was  heir  of  the  mother's  father, 
and  the  other  heir  of  the  mother's  mother,  the  Court  might 
well  admit  parol  endence  (1)  to  shew  which  heir  of  the  mother's 
side  was  intended. 

Upon  which  two  ^vitnesses  were  read,  proving,  that  at  the 
time  of  making  the  will,  the  testator  declared  the  heir  of  his 
mother's  mother  should  have  his  estate,  because  it  came  from 
thence. 

Then  it  was  objected,  that  if  the  will  should  be  construed 
in  such  manner  as  to  entitle  the  heir  of  the  mother's  mother 
to  the  estate,  such  will  would  be  void  and  nugatory,  and  the 
-  testator,  all  this  while,  would  be  doing  of  nothing,  becausCi 
without  any  will  the  premises  would  go  to  the  heir  of  the 
mother's  mother,  who  was  the  heir  at  law  to  this  estate,  the 
heir  of  the  mother's  father  having  none  of  the  blood  of  the  first 
(A)  1  Inst.  12.  purchaser,  (i) 

To  which  the  Court  said,  that  the  testator  giving  by  his 
will  several  annuities  and  charities,  and  then  saying,  that  the 
residue  of  the  profits  should  go  to  the  right  heirs  of  the  mother's 


(1)  for  cases  in  which  parol  evidence    tion  of  written  instruments,  vide  JRoci- 
ii«8  been  admitted  upon  the  construe-  ^eld  v.  Careless,  post  158. 
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side^  it  was  the  same  thing  as  if  he  had  said,  ^^  So  far  I  dis-  „.^am»8  v. 
**  pose  of  my  estate,  and  let  so  much  of  it  go  from  my  heir,        coln. 
^  who  otherwise  would  have  had  it;  hut  I  will  not  dispose  of    [  ^3^  ] 
^^  it  any  further  from  the  heirs  at  law  of  the  mother's  side 
"  whence  it  came,  and  where  it  would  go,  in  case  I  should  not 
"  give  it  away." 

Also  there  might  be  reason  to  use  these  words,  and  they  are 
not  nugatory,  because  otherwise  the  trustees  might  be  entitled ; 
it  is  tnie^  if  I  devise  lands  to  trustees  to  pay  debts,  or  devise  a 
term  for  years  to  pay  debts,  here  being  a  devise  for  a  particular 
purpose,  when  such  purpose  is  answered,  the  devisee  shall  be 
but  a  trustee  for  the  heir  tt  law,  and  the  term  shall  be  atten- 
dant on  the  heir  at  law  who  has  the  inheritance ;  but  the  pre- 
sent case  differs,  as  the  devise  (1)  is  only  of  annuities  and 
charities,  without  any  particular  words  expressing  the  devisees 
to  be  trustees  only ;  so  that  the  devisees,  had  it  not  been  for 
these  latter  words,  might  themselves,  and  in  their  own  right, 
have  been  entitled  to  the  premises. 

Obf^  The  express  devise,  gift  or  declaration,  that  the  pre- 
mises should  go  to  the  heirs  of  the  mother's  side,  is  a  special 
declaration  of  an  use,  and  like  the  case  in  Hobari  31.  where 
a  man  seised  of  land  as  heir  of  the  mother's  sid6,  makes  a  feoff- 
ment without  a  consideration,  and  declares  expressly  the  use  to 
be  to  himself  and  his  heirs ;  and  there  it  is  said,  that  the  ex- 
press declaration  of  the  use  carries  it  to  the  heirs  of  the  father's 
side  3  whereas  had  the  feoffor  been  silent,  and  left  the  use  to 
result  by  implication,  it  had  been  the  old  use,  and  would  have 
gone  to  the  heir  of  the  mother's  side. 

*  But  Lord  Chancellor  denied  this  case  in  Hoh»  to  be  law;  one  sei&edin 
saying,  that  the  contrary  had  been  determined  in  3  Lew.  406.  ^^^^Ir^'f  side 
QodboU  versus  Freestome^  and  in  Salk.  591.  Abbot  versus  £ur-  uvies  a  fine, ' 
ton,  in  both  which  cases  it  was  solemnly  adjudged,  that  the  use  ^|^^  usVthere- 
whether  expressly  declared  by  the  feoffor,  or  permitted  to  arise  of  to  himself 
by  implieation,  was  the  same  thing,  and  would  go  to  the  mo-  is  cbe  old  use, 
ther'i  »de.  (2)  «°f,i-;  ^-. 

twixt  an  express  declaration  of  an  use,  and  one  impUed. 

But  (as  bis  Lordship  observed)  here  was  very  little  to  be  said    [  *  139  ] 
for  the  heir  of  the  mother's  father,  who  in  this  case  was  nei- 
ther the  heir  general  (for  the  heir  general  must  be  heir  of  the 


(1)  The  lands  were  devised  to  trus-    of  the  annuities  and  the  charities  ^ere 
tees,  expressly  in  trust,  to  pay  some    merely  charged  on  the  lands. 
particular  annuities^  but  the  remainder        (2)  Harg*  Co.  Litt.  12.  b.  note  (2). 

h2 
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Harris  v. 
Bishop  of  LiN< 

COLN. 


[140] 


(a)  See  the 
case  of  Furth 
versus  Chap- 
roan  J  vol.  I. 
667. 


father's  side,  and  not  of  the  mother's  father)  nor  the  heir 
quoad  hoCy  (viz.)  as  to  these  lands ;  for  the  heir  as  to  these 
lands  was  the  heir  of  the  mother's  mother^  from  whom  they 
descended ;  so  that  the  heir  of  the  mother's  father  was  neither 
heir  simplicU^j  nor  quoad  hoc^  to  the  party  that  last  died  seised, 
(viz.)  to  this  Talbot  Barker, 

From  all  which  it  seemed  to  be  a  clear  case,  without  laying 

any  great  stress  upon  parol  prooiis;   and  though,  it  being  a 

matter  of  law,  his  Lordship  said,  he  would  not  deny  sending 

.it  to  the  Judges,  if  insisted  upon,  yet  he  himself  had  no  doubt 

about  it. 

But  it  being  insisted  upon,  that  this  was  a  bare  trust,  and 
therefore  not  properly  determinable  by  the  Judges,  with  regard 
to  the  question,  in  whom  the  legal  estate  was  vested  ?  the  Court 
took  upon  themselves  to'  determhie  it,  and  decreed  in  favour 
of  the  heir  of  the  mother's  mother's  side,  from  whom  the  estate 
came. 

In  the  last  place,  it  was  made  a  question  to  whom  -the  land 
of  the  value  of  4/.  per  annum,  which  came  by  the  father's  side, 
should  go  ? 

With  regard  to  which  it  was  said,  that  the  will  directing  that 
the  residue  of  the  rents  and  profits  should  go  to  the  right  heir 
of  the  testator's  mother's  side,  it  was  thereby  intended  they 
should  all  go  together  and  not  to  different  persons ;  that  the 
same  words  could  not  operate  several  ways,  and  entitle  different 
persons  to  different  parts  of  the  estate. 

Yet  Lord  Chancellor  was  of  opinion,  that  the  same  words 
might  be  taken  (a)  distributively ;  (viz.)  that  the  lands  which 
came  by  the  mother's  mother,  should  return  to  the  heirs  of  the 
mother's  mother ;  and  on  the  other  hand,  that  the  lands  which 
descended  from  the  father,  should  return  to  the  heirs  of  the 
father  in  the  same  manner,  as  if  there  had  been  no  disposition 
made  thereof,  and  they  had  been  left  to  descend;  at  least  so 
far  was  clear,  that  this  small  estate  of  41.  per  annum,  which 
came  to  the  testator  as  heir  to  his  father,  must  contribute  in 
proportion  to  the  charities  and  annuities. 

But  this  last  mentioned  estate  being  of  so  small  value,  the 
counsel  did  not  insist  upon  having  the  opinion  of  the  Court 
about  it,  nor  was  the  heir  general  of  the  testator  a  party  to  the 
suit. 
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.  BEAUMONT  verms  FELL.  Casr  30. 

Onb  by  will  devised  a  legacy  of  500/.  to  Catharine  Eamley  ;  At  the  Rolin. 
the  person's  name  who  claimed  this    legacy  was   Gertrude  366?pi.8. 
Yardleys  and  it  was  insisted  by  her,  and  admitted  that  no  Legajre'iboth 

•^  ^         '  cbristiao  and 

person  named  Catharine  EarnUy  claimed  this  legacy;  but  by  surnames  mis- 
the  proof  it  appeared,  that  the  testator's  voice,  when  he  made  wacy^s«)od! 
his  will,  was  very  low  and  hardly  intelligible ;  that  the  tes- 
tator usually  called  the  legatee  of  this  500{.  Gatty^  which  the 
scrivener,  who  took  instructions  for  drawing  the  will,  might 
easily  mistake  for  Kaiy,  and  that  the  said  scrivener  not  well 
understanding  who  this  legatee  of  the  500/.  was,  or  what  was 
her  name,  the  testator  directed  him  to  J.  S.  and  his  wife  to 
inform  him  further,  who  afterwards  declared  that  Gertrude 
Yardley  was  the  person  intended. 

It  was  moreover  proved,  that  the  testator  in  his  life-time  had 
declared,  that  he  would  do  well  for  her  by  his  will. 

Obj,  The  statute  of  frauds  requires,  that  a  will  of  a  personal 
estate  above  such  a  value  should  be  in  writing;  and  a  will  in 
writing  giving  a  legacy  to  Catharine  Eamley ,  cannot  be  a  writ- 
ing to  entitle  Gertrude  Yardley  to  tliis  legacy,  for  that  both  the 
christian  and  surname  are  entirely  different;  and  by  the  same 
reason  it  may  be  maintained,  that  a  legacy  given  to  A.  B.  is  a 
good  legacy  to  C.  D. 

Upon  this  case  the  Master  of  the  Rolls  took  time  to  consider 
and  give  his  resolution,  at  the  first  hearing  inclining  that  the 
legacy  was  void. 

But  afterwards,  at  another  day,  his  Honour  gave  his  opinion,     r  \^2  1 
that  the  legacy  was  a  good  legacy  to  Gertrude  Yardley j  though 
the  same  was  given  by  the  vrill  to  Catharine  Eamley. 

It  is  true,  if  this  had  been  a  grant,  nay,  had  it  been  a  devise 
of  land,  it  had  been  void,  by  reason  of  the  mistake  both  of  the 
christian  and  surname,  {z) 

In  1  hist,  3.  a.  it  appears,  that  special  care  ought  to  be 
taken  of  the  name  of  baptism,  because  (as  it  is  said  there)  a 
man  cannot  have  two  names  of  baptism ;  though  in  the  same 
place  it  is  allowed,  that  in  some  cases  the  mistake  of  a  chris- 
tian name  may  be  helped ;  as  if  a  grant  or  devise  be  to  WH- 
liam  Earl  of  Pembroke,  or  William  Bishop  of  Salisbury,  and 


(z)  But  see  Hampshire  v.  Peirce,  2    shew  that  both  names  of  the  devisee  of 
Vez.  ^16.  and  In  Thomas  v.  Thomas,    real  estate  bad  been  mistaken. 
6  T.  R.  67  Ij  evidence  was  received  to 
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Beaumont  his  name  be  John^  it  is  in  such  case  good,  there  being  a  suffi- 
cient certainty  without  the  christian  name,  for  that  there  can 
be  but  one  person  Earl  of  Pembroke  or  Bishop  of  Sdlisbwry ; 
wherefore  the  mistaken  ehristian  name  shall  be  Rejected  as  mt* 
plusage. 

And  in  the  principal  case  'tis  alleged  to  be  much  worse, 
neither  the  christian  or  surname  being  right,  nor  any  addkioD 
of  certainty  to  help  it,  and  by  the  common  law,  as, well  as  by 
the  statute,  the  devise  of  land  ought  to  be  in  writing ;  and  therfe 
would  have  been  no  writing  to  entitle  Qertrrtde  Yardley,  Jiad 
this  been  a  devise  of  land. 

However,  this  being  a  bequest  of  a  personal  thing,  a  chattel 
interest,  makes  it  a  different  case,  and  as,  originally,  a  bequest 
of  a  legacy  was  governed  by  and  construed  according  to  the 
rules  of  the  civil  or  canon  low,  so  shall  it  be  after  making  the 
statute  of  frauds,  provided  there  be  a  will  in  writing. 
[  143  1  Now  here  is  a  will  in  writing,  and  the  claim  in  the  present 

case  is  founded  upon  it;  in  Swmlnmi,  389,  it  appears,  that 
where  a  man  intends  to  give  a  legacy  to  J.  S.  akid  he  gives  the 
same  to  J.  N.  there  neither  J,  S,  or  J.  N*  shall  take  the  legacy, 
•forasmuch,  as  J.  N.  is  not  the  person  intended,  and  J.  5*  is 
not  the  person  named ;  but  (says  the  book)  if  the  testator 
does  err  in  the  name,  and  not  in  the  person,  such  error  shall 
not  hurt. 

Now,  in  the  principal  case  the  name,  and  not  the  person 
is  mistaken;  and  it  is  very  material,  that  here  is  no  such 
person  as  Catharine  Earrdey  claiming  this  legacy,  which,  to- 
gether with  the  proofs  of  the  testator's  having  a  veiy  low 
voice,  when  he  made  the  will,  and  of  his  havtAg  usually  cafled 
the  plaintiff  Gatty  instead  of  Gertrudey  and  often  declared  he 
would  do  well  for  her,  is  sufficient  to  entitle  the  plaintiff  to  this 
legacy.  (1) 


(1)  So,  Goodinge  v.  Goodinge,  I  Vez.  231.     Dowset  v.  Sweet,  Attb.  175.  (z) 


(z)  Masters  v.  Masters,  ante,  1  vol.  v.  Page,  4  Ves.  680.     Smith  v.  Coney, 

421.      Bradwin   v.   Harpur,  Ambler,  6  Ves.  42.     JDoe  v.  Danvers,  7  East, 

374.     Andrews  v.  Dobson,  1  Cox,  425.  303.     Careless  v.  Careless,  I  Mer.  384. 

Parsons  v.  Parsons,  1  Ves.  jun.  266.  Doe  v.  Oxenden,  3  Taunt  147,  4  Dow, 

Thomas  v.  Thomas,  6  T.  R.  671.  Wal-  65.    Doe  v.  Huthwtiite,  8  Taunt.  306. 

pole  V.  CholmondeUy,  7  T.  R.  148.  3  B.  &  A.  632.     Eade  v.   Fade,  S 

Campbell  v.  French,  3  Ves.  321.  Price  Madd.  U8. 


x^O^^-J.  fOt/lf^ 


[  144  ] 
DB 


TERM.  S.  TRINITATIS,  1723:   ' 


NORTON  cerwM  TURVILL.  Cam  31. 

A  FBMB  covert  before  her  marriage^  with  the  consent  of  her  « V***/^^!*^ 

then  intended  husband^  conveyed  an  estate  to  her  separate  152.  pi.  14. 

nse^  and  after  her  marriage  she  borrowed  25/.  upon  her  bond|  haWnrrgepa- 

ten  years  afterwards  she  made  her  will,  thereby  giving  several  rate  estate, 

specific  legacies,  and  made  A.  and  JB.  executors ;  on  her  death  ^ey  and  pvet 

her  husband  possessed  himself  of  monie<s  which  she  left,  to  the  a  bond;  the 

•  ,   ,  ,  separate  estate 

amount  of  24i.  after  which  the  obligee  in  the  bond  brought  a  liable;  and 
bill  against  the  executors  and  the  husband ;  and  one  of  the  ex-  yl^rf  p^Vs^ 
ecutors  confessed  assets :  but  the  husband  insisted  upon  the  the  demand 

^  -  ,,     .      .  not  barred  by 

Statute  of  limitations.  the  statute  of 

1«^,  Objected  for  the  husband,  that  the  bond  given  by  his  li«"i««»»i«n»- 
wife  is  void,  and  not  like  a  bond  given  by  an  infant,  which  is 
voidable  only  \  but  a  feme  covert  may  plead  non  est  Return, 
the  bond  as  to  her  being  merely  void ;  and  if  so,  then  the 
matter  rests  only  upcm  the  loan  of  this  money  to  the  feme 
covert,  which  demand  is  barred  by  the  statute  of  limitations; 
and  though  the  statute  be  not  pleaded,  but  only  insisted  upon 
by  the  anst«*er,  yet  the  same  advantage  ought  to  be  made  there-  [  145  ] 
of,  as  if  pleaded. 

2dlyj  It  was  insisted,  that  one  of  the  executors  having  in  this 
case  confessed  assets,  the  plaintiff,  at  least  in  the  first  place, 
ought  to  proceed  against  him. 

Master  i^ the  Rolls:  It  is  true,  that  the  bond  given  by  the 
feme  covert  is  merely  void,  and  in  that  respect  differs  from  a 
bond  given  by  an  infant,  which  is  only  voidable. 

It  is  likewise  true,  that  the  defendant  insisting  upon  the 
benefit  of  the  statute  of  limitations  by  way  of  answer,  shall,  at 
the  hearing,  have  the  like  benefit  of  the  statute,  as  if  he  had 
pleaded  it. 

But  in  this  c^e,  ^1  the  separate  estate  of  the  feme  covert 
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Norton  v.     waft  a  trust-estate  for  payment  of  debts^  (2)  and  a  trust  (a)  is 
Ca)  Post  37*3.    not  within  the  statute  of  limitations,  (1) 

Blakeway  ver- 
sus Earl  of  Strafford. 

From  whence  it  seems  as  if  the  plaintiff  ought  to  be  at 
liberty  to  prosecute  all  the  defendants,  in  order  to  be  paid  out 
of  the  separate  (2)  estate  left  by  the  feme  covert,  to  which 
purpose  such  part  of  the  separate  estate,  as  is  undisposed  of  by 
the  will,  ought  to  be  first  applied ;  in  the  next  place,  if  that  be 
not  sufficient,  the  creditors  are  to  be  paid  out  of  any  money 
legacies  given  by  the  feme  covert,  and  lastly,  supposing  there  is 
still  a  deficiency,  all  the  specific  legatees  ought  to  contribute  in 
proportion. 

Neither  can  it  be  material,  so  as  to  excuse  the  other  defend- 
ants, that  one  of  the  executors  of  the  feme  covert  has  admitted 
2ecreed*^^°""*  assets  ;  for  he  might  admit  assets,  and  yet  have  none,  nor  any 

estate  *  of  his  own.  And  it  would  not  be  reasonable,  that 
this  should  prevent  the  plaintiff  the  creditor  from  prosecuting 
the  other  executor,  or  the  husband,  whp  may  have  possessed 
themselves  of  part  of  the  separate  estate,  and  ought  to  be  re- 
sponsible. (3) 

For  which  reasons,  let  all  the  executors  account  for  what  they 
respectively  have  in  their  hands  of  the  feme  covert's  personal 
estate,  or  the  produce  thereof,  and  let  the  same  be  liable  in  the 
order  aforesaid,  reserving  costs.  (4) 


Several  eiecu- 
tors,  and  some 
admit  assets, 


a^iu8t  the 
rest. 

[*I46] 


(1)  That  is,  as  between  trustees  and 
cestui  que  trust,  Llewellyn  v.  Mack' 
worth,    9  £q.  Ca.    Ab.    579.    pi.   8. 

•  Townshend  v.  Townshend,  1  Bro.  C.  C. 
554.  (y) 

(2)  Vide  Allen  v.  Papworth,  1  Vez. 
163.      Origby  v.   Cox,    1  Vez.  517. 


Peacock  V.  Monk,  2  Vez.  193.  Biscoe 
V.  Kennedy,  I  Bro.  C.  C.  I7.  (note.) 
Hulme  V.  Tenant,  1  Bro.  C.  C.  16. 
Pybus  V.  Smith,  3  Bro.  C.  C.  340.  (x) 

(3)  So,  Wall  V.  Bushhy,  1  Bro.  C.  C. 
488  iw) 

(4)  Reg.  Lib.  B.  1722,]  fol.  297. 


(z)  The  bond  was  an  acknowledg- 
ment of  the  debt,  Lillia  v.  Airey,  1 
Yes.  jun.  277*  and  an.  appointment  of 
the  separate  estate.  Sockett  v.  Wray, 
4  Bro.  C.  C.  487.  Heatley  v.  Thomas, 
15  Ves.  603.  Greatley  v.  Noble,  3 
Madd.  94.  Stuart  v.  Kirkwall,  ib.  389. 
But  a  bond  is  not  entitled  to  priority  in 
the  administration  of  the  separate  estate 


of  a  deceased  feme  covert.  Anon,  18 
Ves.  258. 

(y)  Cholmondcley  v.  Clinton,  2  Mer. 
357.  and  2  Jac.  &  W.  138, 190,  where  all 
the  cases  upon  this  point  are  discussed. 

(x)  See  further^  as  to  the  separate 
estate  of  a  feme  covert,  the  note  to 
Powell  V.  Hankey,  ante,  85. 

(w)  Piice  V.  Vaitghan,  2  Anst.  524. 
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LADY  WHETSTONE  versus  Srs.  BURY.  ^"'^^ 

9 

Thbrs  was  a  settleioent  before  marriage,  by  lease  and  release  y^^^^  *^ 
to  trustees  and  their  heirs,  to  the  use  of  them  and  their  heirs,  Chaa.59l. 
to  the  use  of  the  husband  for  life,  remainder  to  the  use  of  ria^e-setile« 
trustees  and  their  heirs,  durine  the  life  of  the  husband,  to  pre-  ™«"'  ^^^ 
serve  contingent  remainders,  remainder  to  the  use  of  the  wife  ed  to  trustees 
for  life,  remainder  to  the  use  of  the  first,  &c.  son  of  the  mar*  ^^  loxhit 
riage  in  tail  male.  "**  <»^'^®  ^ 

^  trastees  and 

their  heirs,  to  the  use  of  the  husband  for  life,  remainder  to  the  use  of  the  wife  for  life,  re- 
mainder to  the  first,  &c.  son  of  the  marriag^e.  These  limitations  to  the  husband  for  life,  &c« 
are  trusts  only,  and  not  uses,  and  when  the  husband  and  wife  levied  a  fine  to  a  mortgagee  to 
raise  money,  though  the  fine  would  have  been  a  forfeiture  of  the  wife's  estate  for  her  life,  had 
she  had  the  legal  estate,  against  which  equity  would  not  relieve ;  yet  decreed,  that  a  trust 
estate  was  not  forfeited  by  a  fine. 

There  was  issue  a  son  by  the  marriage. 

The  husband  concealed  the  settlement,  and  together  with 
his  wife,  by  deed  and  fine  cofne  ceo^  ^c.  mortgaged  the  pre- 
mises in  fee  to  the  plaintiff,  the  son  being  at  that  time  an 
infant. 

On  the  husband's  death,  the  mortgagee  brought  a  bill  against  [  147  ] 
the  wife  and  the  son  (who  was  then  come  of  age)  praying,  that 
the  prembes  mortgaged  might  be  sold,  and  the  plaintiff  the 
mortgagee  relieved  against  the  forfeiture  created  by  the  fine,  in 
which  the  wife  joined,  and  thereby  (as  was  alleged)  had  for- 
feited her  estate  for  life. 

The  son  pleaded  the  settlement,  by  which  he  was  a  pur« 
chaser  of  the  remainder  in  tail,  in  consideration  of  his  mother's 
marriage  and  portion,  and  insisted,  that  by  the  fine  without  his 
concurrence  his  mother  had  forfeited  her  estate  for  life ;  and 
this  being  a  forfeiture  at  law,  equity  ought  not  to  relieve. 

The  plea  was  argued  and  allowed,  and  on  motion  to  dissolve 

the  injunction.  Lord  Chancellor  said,  that  his  opinion  must  be 

well  enough  known  in  this  case,  his  Lordship  having  refused 

relief,  even  in  the  case  where  a  copyholder  (a)  made  a  lease  of 

his  copyhold  beyond  what  the  custom  would  allow,  and  the  Lord  W  ^^g^•„ 

had  entered  for  a  forfeiture.  Peachy  versus 

Duke  of 
Somerset.    Preced.  in  Chan.  568.  (ir) 

But  the  cause  coming  on  to  be  heard  before  the  Master  of 
the  Rolls,  his  Honour  observed,  that  the  use  and  legal  estate 


{x)  S.  C.  Strenge,  447f 
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Lady  Whet-    were  vested  in  the  trustees,  and  the  limitations  to  the  husband, 
St8.  Bury.     Wife  and  «ons,  were  but  trusts^  and  a  trust  for  life  was  not  (1) 
forfeited  by  a'  fine ;  wherefore  this  piea  w^  faise^  not  being 
warranted  by  the  settlemeutk 

However,  notwithstanding  it  was  proved,  that  the  son^  aftier 
he  came  of  age,  had  said,  he  would  see  the  mortgage  paidy  for 
E  148  J  that  the  money  had  been  advanced  for  the  benefit  o^  (be  family; 
in  regard  there  was  no  evidepce  in  writing  of  thisf  and  it  ap- 
peared to  have  been  said  voluntarily,  but  especially,  forasmuch 
as  the  defendant  the  son  was  an  infant  at  the  time  wheii  this 
money  was  lent,  all  the  Court  would  do,  was,  to  decree  tb&t  the 
plaintiff  the  mortgagee  should  .hold  and  enjoy  the  mortgaged 
premises,  during  the  life  of  the  wife.  (2) 


(1)  So,  Leihieullier  v.  Tracy ,  3  Atk.  ''  plaintiff  in  possessidn  of  the  premise 
728,  730.  (y)  "  during  life  of  the  defendant  Elizabeik 

(2)  Reg.  Lib.    B.   1722,    fo.   638.  "only.'* 
"  Order  for  an  injunotion  to  quiet  the 


(y)  Penhay  v.  Hurrell^  cited,  ante^  vol.  1. 56.  and  1  Veas.  27.     Cftopjinm  v- 
Blissett,  Ca.  temp,  Talb.  145. 


Case  33.  EWER  versus  CORBET. 

2  Eq  *Ca.  Ab  '^^^  posscssed  of  a  term  for  years,  devised  it  to  A.  and  died  in- 
449.  pi.  2.        debted,  having  made  B,  his  executor. 

One  possessed 

of  a  term  devises  it  to  J.  and  makes  B.  hi«  executor,  and  leaves  some  debts.  If  the  executor 
sells  the  terfn,  the  purchaser  shall  hold  it  ag^ainat  the  devisee.  Secus  If  sold  at  an  Under 
value,  or  if  the  piircnaser  knew  there  were  no  debts,  or  that  the  debts  Were  or  could  be  paid, 
without  breaking  in  upon  this  specific  legacy. 

The  executor  sold  the  term,  upon  which  the  devisee  of  the 
term  brought  a  bill  against  the  purchaser,  insisting,  that  the 
term  being  devised  to  the  plidntiif,  the  executor  was  but  a 
trustee  for  him^  and  that  the  purchaser  must  have  notice  of 
this  trust,  the  term  having  been  bought  of  the  executor,  an4 
consequently  must  be  taken  subject  to  the  trust. 

Master  of  the  Rolls:  I  remember  it  to  have  been  once  ruled, 

that  an  executor  could  not  make  a  good  title  to  a  term  to  a 

(a)  2  Verh.     purchaser,  and  that  was  in  the  case  of  Major  (a)  Bill  versus 
444.  where  It     rv      j  7 
appears  that     -""WlA/e. 

the  mortgage  made  of  a  term  by  an  executor^  was  by  this  Court  held  to  be  epod.  Slid  that  a 
residuary  or  speelfic  legatee  had  only  their  remedy  against  the  ejiecutor.  But  that  deem; 
was  on  appeal,  reversed  by  the  House  of  Lords,  (i) 


(1)  1  Bro.  P.  C.  71. 
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« 

But  since  that.  I  take  it  to  have  been  resolved,  and  with      ^^■^  ^' 

CoRBBT. 

great  reason^  that  an  executor,  where  there  are  debts,  may  sell    [  149  j 
a  term,  and  the  devisee  of  the  term  has  no  other  remedy,  but 
against  the  executor,  to  recover  the  value  thereof,  if  there  Ue 
sufficient  assets  for  the  payment  of  debts. 

As  for  the  notice  of  the  will,  and  of  the  devise  of  the  term  to 
a  third  person,  that  is  nothing ;  for  every  person  buying  of  an 
executor,  where  he  is  named  executor,  must,  of  necessity,  have 
notice,  so  that  if  notice  were  to  be  an  hinderance,  then,  of  con- 
sequence, no  executor  might  sell. 

It  is  not  reasonable  to  put  every  purchaser  of  a  lease  from  an 
executor,  to  take  an  account  of  the  testator's  debts ;  nor  has  he 
any  means  to  discover  them. 

On  the  contrary,  as  the  whole  personal  estate  of  the  testator 
is  liable  to  the  debts,  this  lease  must  {inter  alia)  of  necessity  be 
liable,  and  therefore  may  be  sold  by  the  executor. 

If  equity  were  otherwise,  it  would  be  a  great  hinderance  ^ 
to  the  payment  of  debts  and  legacies ;  and  would  lay  an  em- 
bargo upon  all  personal  estates  in  the  hands  of  executors  and 
administrators ;  which  would  be  attended  with  great  inconveni- 
ences. 

I  admit,  if  an  executor  should  sell  a  term  for  an  under  value, 
or  to  one  who  has  notice  that  there  are  no  debts,  or  that  all  the 
debts  are  paid,  thb  might  be  another  consideration :  but  there 
being  no  such  ingredient  in  the  present  ease. 

Dismiss  the  bill.     See  tlie  following  case*  (I) 


(1)  So,  Nugent  v.  Giffard,  I  Atk.  Orrery,  S  Atk.  936.    ItheU  v.  Beane^ 

463.    Elltoiy.MerrimanfBdLmQt6,7S.  1  Vez.  315.  unless  the  purehaser  ap« 

and  2  Atk.  41.  S.  C. — So,  although  the  pear  to  collude  with  the  exetuior,  as  in 

term  be  sold  in  satisfaction  of  the  pri-  Crane  v.  Drake,  2  Vern.  616.    This 

vate  debt  of  the  executor.    Nugent  v.  point  also  came  in  question  in  Scott  v. 

Giffard,  1  Atk.  463.    Mead  v.  Lord  Tyler  .^  Bro.  C.  C.  431.  («) 


(z)  S.  C.  Dick.  724.     See  also  Bon-^  14  Ves.  353^  17  Ves.  152.     Drohan  r. 

ney  v.  Ridgard^  1  Cox,  145.    Andrew  Drohan^  1  Ba.  &  Be.  185.      Ray  v. 

V.   HVw^/cy,  4  Bro.  C.C.  125.     Dicken-  Ray,  Coop.  264.    Keane  v.  Robarts^ 

son  V.   Lockyer,  4  Ves.  36.     Bedford  4   Madd.  332.     The  same  principles 

V.  Woodham,  ib.  40,  n.     Hill  v.  Simp^  nT'ply  to  sales,  &c.  by  trustees  of  real 

son,  7  Ves.  152.     Taylor  v.  Hawkins,  estates.     Watkins  v.  Cheek,  2  &  &  S. 

8  Ves.  209.     M*Leod  v.  Drummo9id,  199. 
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Case  34.  BURTING  versus  STONARD, 

At  the  Rolls.  ^  FREEMAN  of  Londoti  possessed  of  several  leasehold  houses, 
****  among  other  personal  estate,  by  will  made  in  1699,  devised  one 
third  of  all  his  personal  estate  to  his  wife^  another  third  to  his 
child,  and  his  own  testamentary  third  to  his  wife  for  life,  re- 
mainder to  such  of  his  children  as  should  be  living  at  his  wife's 
death,  and  having  left  his  wife  executrix,  appointed  J.  5.  over- 
seer of  the  will,  giving  him  102.  for  his  care  in  seeing  the  will 
performed. 

Soon  after  the  testator  died,  and  his  wife  sold  all  the  lease- 
hold  houses  to  J.  5.  the  overseer  of  the  will. 

In  1709,  the  wife  died,  upon  which  the  plaintiff,  who  was  the 
only  child  living  at  the  death  of  her  mother,  brought  her  bill  to 
have  the  benefit  of  the  term. 

And  for  the  plaintiff  it  was  insisted,  that  this  differed  from 
the  former  case,  in  regard  the  purchaser  here  was  the  overseer 
of  the  will,  and  had  a  legacy  given  him  for  his  care  in  seeing 
the  will  performed ;  that  he  had  inventoried  and  appraised  the 
estate,  by  which  he  must  have  been  sensible,  that  the  debts  were 
much  less  than  the  personal  estate  came  to,  and  consequently  it 
was  a  breach  of  trust  in  the  purchaser. 

That  if  the  purchaser  of  a  lease  knows  the  debts  to  be  all 
paid,  or  that  they  can  be  all  paid,  without  the  sale  of  these 
specific  legacies,  he  ought  not  to  take  advantage  of  such  a  pur- 
chase ;  and  as  to  the  length  of  time,  that  was  taken  off,  by  the 
widow's  living  to  1709. 
[  151  1  Upon  which  the  Master  of  the  Rolls  took  the  inventory  in 
his  hand,  and  casting  up  the  particulars,  found  thereby,  that  the 
debts  could  not  be  paid  without  the  sale  of  part  of  the  leasehold 
houses,  and  therefore  dismissed  the  bill. 

But  the  Court  said,  this  case  was  not  so  strong  as  the  last 
preceding  case,  because  here  notliing  specific,  nor  any  particu- 
lar lease  was  devised  to  the  children,  as  in  the  former  case,  but 
only  a  third  part  of  his  personal  estate  in  general. 


Case  35.  UVEDALE  versus  HALFPENNY. 

2  Eq.  Ca.  Ab.   '^  ^  settlement  the  lands  were  limited  to  the  husband  for  life^ 

718.  pL  4.        remainder,  as  to  part,  to  the  wife  for  life,  remainder  of  the 
Jnamama^e-  *  r      ^  j 

«€t(lemeDt»  a  tcnn  for  years  for  securing  younger  children's  portions  ii  by  mistake,  made 
subsequent  to  the  estate-tail  limited  to  the  sons  j  this  helped  in  eqfuity. 
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whole/ to  the  first,  &c.  son  in  tail  male,  remainder  to  trustees   Uvboale  v. 

^/\/\  .  .  -  111  IJAtFPBNNV, 

for  500  years,  to  raise  portions  for  younger  sons  and  (laughters 
of  the  marriage;  and  the  trust  of  the  term  was  declared  to  be, 
to  secure  maintenances  for  the  younger  sons  and  daughters  from 
the  husband's  death,  and  to  pay  the  portions  of  the  younger 
sons  at  twenty-one,  and  of  the  daughters  at  twenty-one  or  mar^ 
riage,  which  should  first  happen. 

There  was  also  a  covenant  to  surrender  copyhold  lands  to 
trustees,  in  trust  by  rents,  issues  and  profits,  to  raise  the  said 
portions  for  the  younger  sons  and  daughters  of  the  marriage,  at 
such  times  and  ages  as  aforesaid,  and  as  an  additional  security 
for  the  same. 

A  bill  was  brought  to  rectify  the  mistake  in  the  settlement,  in 
placing  the  term  after  the  limitation  in  tail  to  the  sons ;  where-     [  152  ] 
as  the  term  should  have  come  in  before  such  limitation  in  tail. 

The  husband  was  dead  leaving  several  daughters,  one  of  whom 
was  maiTied  to  the  plaintiff  Uvedale;  and  the  eldest  son  as  to 
such  part  of  the  premises  of  which  he  was  tenant  in  tail  in  pos« 
session,  had  suffered  a  common  recovery. 

Objected  for  the  defendant :  what  is  asked  by  the  bill  is,  that 
the  Court  should  make  a  new  and  different  settlement,  which  it 
is  not  in  the  power  of  the  Court  to  do,  especially,  in  this  case, 
where  there  is  a  competent  provision  for  the  daughters  and 
younger  children  out  of  the  copyhold  estate ;  and  if  the  term 
should  take  place  before  the  limitation  to  the  sons,  it  would 
greatly  distress  the  eldest  son  and  heir. 

Master  of  the  Rolls :  1  would  not  destroy  the  settlement,  but 
set  it  right,  according  to  the  intention  and  agreement  of  the 
parties ;  and  by  the  declaration  of  the  trust  of  the  term,  the  in- 
tention and  agreement  of  the  parties  manifestly  appears  to  be, 
that  the  land  should  be  charged  with  the  payment  of  portions 
for  the  younger  sons  and  daughters  at  certain  ages,  (viz.)  for  the 
sons  at  twenty-one,  and  for  the  daughters  at  twenty-one  or  mar- 
riage, and  maintenance  to  begin  from  the  death  of  the  husband; 
and  this  appearing,  I  do  not  regard  the  placing  of  the  term,  but 
will  help  the  mistake,  which  would  otherwise  prevent  the  agree- 
ment of  the  parties  from  taking  effect;  and  this  I  am  the  rather 
induced  to  do,  as  it  is  in  the  case  of  a  settlement  made  pursuant 
to  articles  before  marriage,  so  that  the  younger  children  and 
daughters  are  as  much  purchasers  of  their  portions  as  the  eldest 
son  of  his  estate-tail  limited  to  him  by  the  settlement.  (I) 


(1)  So,  Kentish  Y.  Newman,  ante,  1.     194.  and  these  cases  are  the  saaie  in 
voL  234.     Targus  v.  Puget.  3  Vez.    principle  with  Trevor  y.  Trevor,  ante. 
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UrsDAti  ir.  Besides,  younger  children,  as  to  their  provisions,  though  by  a 
will,  are  looked  upon  in  nature  of  creditors ;  and  the  agree- 
ment being  to  charge  the  land  with  portions  payable  at  certain 
and  usual  times,  with  maintenance  from  the  husband's  death, 
until  the  portions  should  become  payable ;  it  is  very  plain,  tha^ 
equity  virill  charge  the  land  according  to  the  intention  and 
agreement  of  the  parties,  and  will  effectuate  the  same ;  nor  is  it 
reasonable  to  say,  that  the  provision  by  the  copyhold  shall  be  all 
that  the  younger  children  are  to  have,  when  by  the  express 
words  of  the  settlement,  the  surrender  of  the  copyhold  is  in- 
tended but  as  an  additional  security,  and  to  come  in  ud  only  of 
the  freehold  estate. 

It  is  a  further  demonstration  that  the  limitation  in  tail  to  the 
first,  &c.  son,  previous  to  the  term  for  making  provisions  for 
younger  sons,  &c.  is  a  mistake,  because  the  reminder  in  tail 
to  the  younger  sons  must  be  spent  before  the  portions  for  these 
very  younger  sons  can  take  place. 

And  in  regard  the  wife,  who  is  the  mother  of  these  younger 
children,  consents  to  the  raising  of  the  portions,  let  her  (if  she 
agrees  thereto)  make  a  conditional  surrender  of  her  estate  for 
life,  to  be  void  on  non-payment  of  40,0001.  in  six  months ;  and 


1  vol.  622.  West  v.  Errissey,  post.  349,  Vez.  456.    Harwood  v.  Wallis,  (cited) 

&c."--<2:)  On  the  general  head  of  relief  2  Vez.   195.     South-Sea  Company  v. 

against  mistakes   in  deeds,  &c.  vide  D'OUff,  (cited)  S  Vez.  876.    Edem  v. 

Simpson  v.  Vaughan,  2  Atk.  31.    Hen-  Earl  of  Bute,  7  Bro.  P.  C.  204.  445. 

kle  V.  JRoyal  Exchange  Assurance  Com-*  Countess  ofSheUmme  v.  Earl  of  Incki" 

pony,  1  Vez.  318.     Baker  v.  Paine,  1  quin,  1  Bro.  C.  C.  338.  (y) 


(z)  See  also  on  the  Head  of  Belief  Collier,  1  Ves.  jun.  170.    Hope  v.  Lord 

against  Mistakes  in  Marriage  Settle-  Clifden,  6  Ves.  499.    Hume  v.  Rundell, 

meats,  where  the  existence  of  the  mis-  2  S.  &  S.  174. 

take  is  ascertained  from   articles,   or  (y)  Jalabert v. D.  of  Chandos,  lEdea, 

some  other  previous  instrument,  pur-  372.    Ex  parte  Symonds,  i  Coz,  200, 

suant  whereto  the  settlement    is,    or  Burt  v.  Barlow,    3  Bro.  C.  C.  451. 

ought  to  have  been  made,  Langley  v.  Mosely  v.  Virgin,  3  Ves.  184.     Thomas 

Furlong,  1  Dick.  315.      Randall   v.  v.  Fraxer,  ib.  399.     Bum  v.  Sum,  ib. 

Wmis,  5  Ves.  262.     Barstow  v.  Kil-  673.    Stangroom  v.  ilfar^.  Toumshmd, 

vmgton,  5  Ves.  693.     Jenkins  v.  Quin-  6  Ves.  328.     Woollam  v.  Heam,  1  Ves. 

cAan/,  ib.  ui  note.    Burrell  \.  Crutch-  211.     Gray  y.  Chiswell,  9  Ves.   118. 

ley,  15  Ves.  544. ;  where  the  existence  Clinan  v.  Cooke,  1  Sch.  &  L.  22.     Un^ 

of  the  mistake  is  collected  from  the  derhill  v.    Horwood,    10    Ves.    225. 

^me  of  the  settlement  itself,  E.  of  Ramsbottom  v.  Gosden,  1  V.  «c  B.  165. 

Northumberland  v.    E.  of  Egremont,  Rob    v.     Butterwick,    2    Price,    19a 

1  Eden,  4S6.    Doram  v.  Ross,  ft  Bro.  Beaumont  v.  Bramley,  1  Tomer,  41. 

C.  e.  9r.  I  Vts,  jun.  57.     Poyno  v.  Ball  v.  Storie,  1  8.  Ii  9.  dia 
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let  i  new  term  be  raised  for  500  years,  for  securing  the  main-   S^f^^^^^^y 
teaance  and  portions  as  they  become  due. 

And  since  the  recovery,  as  to  part  of  the  lands,  has  already 
barred  the  limitations  iii  tail,  with  regard  to  those  lands,  (sub- 
sequent to  the  term  for  500  years,)  let  the  remainder  in  fee  be 
limited  to  the  eldest  son.  ^ 

But  with  respect  to  the  lands  in  jointure,  of  which  no  re«     [  154  ] 
covery  has  been  yet  suffered,  let  there  be  a  new  settlement  made 
thereof  to  the  sons  in  tail,  subsequent  to  the  term  of  500  years 
for  raising  the  portions. 

The  costs  to  go  out  of  the  estate.  (1) 


(1)  Reg.  Lib.  B.  17^2.  fol.  47*. 

COLT  &  ar  %ersi&  WOOLLASTON  and  ARNOLD.  Case  36. 

Thb  plaintaiii  brought  their  bill  to  be  repaid  the  two  several  At  ^h«  Rollf, 
sums  of  120/.  and  1201.  which  they  had  paid  to  the  defendants,  Hlg^  SSJSr 
as  managers  and  projectors  of  a  bubble,  called  the  Ijmi  Se-  ^^^^^^l^^ 
(curiiy  and  (HI  Pc^ent.  ble. 

The  defendant  Woollasion  had  (it  seems)  inventwl  a  project    ^^l;^//<^  J^// 
for  extracting  oil  out  of  English  radishes,  and  got  a  patent  for      — '  /3  ~/-^^  S 
the  sole  exercise  of  this  inveiition,  having  bought  an  estate  — '^//oGoi^y 
for  3 1 ,8001.  called  ^Xton  Marsh  in  Lincolnshire,  formerly  the 
estate  of  Lady  Cornlmry,  which  was  then  in  mor^;age  for 
2S,000{. 

In  June  1720,  this  fFoollaston  made  public  this  project  and 
lissigned  his  oil  patent  to  the  defendant  Jmold,  in  trust  for  all 
the  contributors  towards  the  project,  which  he  divided  into 
five  thousand  shares,  valuing  every  share  at  20i.  in  order  to  raise 
100,000/. 

And  as  an  encouragement  and  security  for  all  the  contribu-* 
tors,  fFoollaston  conveyed  his  purchase  of  Sutton  Marsh  to  the 
defendant  Arnold  and  his  heirs,  in  trust,  in  the  first  place,  to 
pay  off  the  two  mortgages,  being  28,000/.  and  afterwards  to  [  155  ] 
pay  to  himself  (the  said  tToollaston)  57,2001.  in  all  85,2001. 
and  as  to  the  surplus  which  the  estate  would  raise,  it  was  to  be 
for  the  benefit  of  the  contributors ;  the  project  or  bubble  was  to 
be  called  the  Land  Security  and  Oil  Patent,  and  was  repre- 
sented by  the  defendants  to  be  a  most  advantageous  project 
without  any  hazard,  there  being  land  security  given  for  the 
benefit  of  the  contributors. 

The  plaintiflb  paid  in  to  the  defendant  drnold  thf  several  sums 
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Colt  v.  of  1201.  and  1201.  for  six  shares  a-piece,  for  which  Arnold  gave 
them  receipts^  and  the  projectors  sold  about  1000  ^tickets 
amounting  to  20,000/. 

In  August  1720  the  project  failed,  no  oil  having  ever  been 
made,  or  radishes  sowed  on  the  premises. 

Whereupon  the  contributors,  with  some  resentment,  called 
upon  the  projectors  for  their  money,  which  occasioned  the 
projectors  to  advertise,  that  in  six  months  time,  they  would  re- 
turn the  monev  with  interest;  but  afterwards  this  was  refused. 

Insisted  for  the  defendants,  that  the  plaintiffs  being  ac- 
quainted with  this  security  as  to  the  lands,  they  ought  to  resort 
thither;  that  there  could  be  no  imposition  in  this  case,  because 
the  parties  had  notice ;  and  the  extracting  oil  out  of  radishes 
having  had  the  sanction  of  a  patent,  could  not  be  thought  a 
cheat;  and  as  to  the  advertisements,  it  was  pretended  they  were 
gained  by  threatenings ;  and  that  the  parties,  admitting  they 
were  aggrieved,  had  their  remedy  at  law. 
[156  ]  Master  cfthe  Rolls:  This  is  an  imposition,  to  propose  the 
surplus  of  the  value  of  an  estate  with  cost  but  31,800/.  (after 
85,0001.  charged  upon  it,  which  is  much  more  than  double  the 
value)  as  a  security  to  the  contributors  who  laid  out  their 
money  upon  this  project ;  it  is  giving  them  mootishine  instead 
of  any  thing  real,  and  the  proof  is  very  slight,  whereas  it  ought 
to  have  been  extremely  strong;  it  is  hard  to  believe,  that  any 
person  would  consent  to  be  so  imposed  upon.  And  what  makes 
it  worse  is,  that  this  great  sum  of  57,200L  is  reserved  to  the 
defendant  the  projector  himself. 

The  gaining  the  patent  can  be  no  sanction  to  the  cheat,  be- 
cause the  patent  does  not  secure  the  patentee,  if  it  is  not  a  new 
invention^  but  others  may  use  the  same^  or  if  it  be  not  the  first 
patent,  the  patentee  is  not  secure  from  an  action ;  and  patents 
of  new  inventions,  as  well  as  grants  of  other  things,  may  be  ob- 
tained by  surprise  and  false  suggestions. 

If  thb  were  a  fraud  against  any  pri^-ate  or  single  person,  a 

court  of  equity  would  relieve ;  a  fortiofiy  where  it  is  a  fraud 

against  great  numbers,  against  multitudes,  where  the  mischief 

is  more  extensive,  and  many  families  thereby  ruined. 

AUiBrtttdi  It  is  no  objection,  that  the  parties  have  their  remedy  at  law, 

equity  u  weU  &nd  may  bring  an  action  for  monies  had  and  received  for  the 

rtffposiu'aao    P**^^^*  ^^^^'^  ^^e ;  for  in  cases  of  (a)  fraud,  the  court  of  equity 

Sunt  ycfsos    has  a  concurrent  jurisdiction  with  the  common  law,  matter  of 

fraud  being  the  great  subject  of  relief  here,  {z) 


(c)  Swferby  v.  Warder,  S  Co:^  5S68. 
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Accordingly  cases  of  this  naturie  have  frequently  tnet  with  ^  ^^^"^  •'• 
rehef  in  this  Court,  as  m  Aaron  HtUs  case^  which  was  a  patent 
for  extracting  oil  out  of  beech,  which  was  also  divided  into 
shares,  (as  this  is)  and  a  security  proposed  and  agreed  to  be 
made  of  lands,  which  came  out  to  be  terra  incognita  betwixt 
the  degrees  of  latitude  50  and  57;  and  in  the  principal  case, 
the  land,  after  the  85,0002.  paid,  seems  to  be  worth  as  little  as 
Aaron  HiU's. 

And  as  to  the  pretence  of  gaining  the  advertisements  by 
force,  the  contributors  were  angry,  and  had  reason  to  be  so,  and 
one  of  the  contributors  (though  it  does  not  appear  to  have 
been  either  of  the  plaintiff)  threatened  to  cut  the  defendant's 
throats ;  but  this  all  ended  in  an  arrest  of  one  of  the  defen- 
dants, which  was  a  lawful  proceeding,  and  after  all  these 
threatenings  were  over,  the  last  advertisement  was  given  out 
by  the  defendants  on  the  19th  of  September  1720. 

Further  it  is  just  that  the  defendant  Arnold,  as  well  as  the 
defendant  IVooUagionj  should  be  charged ;  for  as  Woollaston 
was  the  first  projector  and  procurer  of  the  patent,  and  purchaser 
of  the  land,  so  Arnold  was  his  trustee,  accepted  the  convey- 
ance, was  the  treasurer,  received  the  money,  and  gave  the  re* 
ceipts,  was  partner  in  the  fraud,  and  plainly  particeps  crimwis. 

Therefore  decree  both  the  defendants  to  pay  back  to  the 
plaintifTs  tlieir  principal,  interest  and  costs. 

Note  ;  the  same  decree  was  made  in  the  case  of  Spackman 
versus  ffoollaston,  which  was  the  next  cause  in  the  paper,  of 
the  same  nature,  against  the  same  defendants,  and  on  the  same 
project*  >^ 

RACHFIELD  ijerm  CARELESS.  [  158  ] 

Case  37. 

(Brfote  Mr  JustkeVoms,  ill  the  absence  o/my Lard  Chancellor.)  9  Mod.  9. 

Mary  Smallman,  possessed  of  some  personal  estate,  by  will  2  Eq.  Ca.  Ab. 
gave  to  her  nearest  relations  5/.  a-piece,  and  made  the  defen-  1i?'  ^V  ?: 
dant  Careless  J  who  was  not  related  to  her,  sole  executor,  giving  One  by  will 
him  51.  for  his  care  in  fulfilling  her  will,  and  made  no  dispo-  f^tors/ffor*^ 
sition  of  the  surplus,  and  died.  his  care  in 

performing 
the  vrUI,  mod  makes  no  disposition  of  the  surplus  }  (nit  parol  proof  fnade  of  the  intention  and 
direction  of  the  testator  to  the  8crivcncr>  that  th«  executor  should  have  the  surplus ;  yet  the 
anrplus  decreed  to  the  next  of  kin. 

There  was  some  slight  proof  for  (1}  the  next  of  kin^  who 
now  sued  for  the  surplus  of  the  personal  estate ;  as  that  the 


(1)  This  appears  to  be  the  only  case    in  which  parol  evidence  l&as  been  ad» 
Vol.  II.  I 
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V*  tettatrix  had  declared  her  intentions  were,  to  give  t&e  msa^m 
of  her  peraonal  estate  to  her  next  of  kin,  in  dM  same  maonei 
as  her  husband  had  disposed  ol  the  surplus  of  his  pciaoiial 
estate  to  his  next  of  kin. 

But  the  person  who  drew  the  will  swore,  that  dici  testatrix 
at  the  time  of  the  making  thereof,  declared  her  intention  to 
be,  that  if  she  left  any  surplus,  her  executor,  who  had  been 
her  very  good  friend,  should  have  it ;  for  that  her  relatioiis  had 


milted  in  favour  of  the  next  of  kin, — (z) 
In  Petit  V.  Smith,  ante,  1  vol.  7.  Lady 
Oranville  v.  Duchess  ofBeaufort^  ante^ 

1  vol.  114.  Littlehury  v.  Buckley ^ 
(cited)  2  Vem.677.  Batchelory.Searle, 

2  Vern.  736.  Hatton  v.  Hatton,  2  Eq. 
Ca.  Ab.  443.  pi.  56.  Duke  of  Rutland 
v.  Duchess  of  Rutland,  post.  210.  Lake 
V.  Lake,  1  Wils.  313,  and  Amb.  126. 
8.  C.  parol  evidence,  has  been  admitted 
in  favour  of  the  executort,  or  (what  is 
tantamount)  in  exclusion  of  the  next  of 
kin,  as  in  Brashridge  v.  Woodroffe^ 
2  Atk.  68.  and  the  ground  of  its  ad- 
missibility is,  that  it  is  adduced  to  re 
but  a  presumption  raised  against  the 
legal  title  of  the  executor,  which  seems 


to  have  been  adopted  as  a  rule  of  evi- 
dence in  courts  of  equity,  though  (oc- 
casionally) with  some  hesHi^ioa.  Csim* 
tess  of  Gainsboroughv^  Sari  of  Gauu-* 
borough,  2  Vern.  252,  and  Crompton  v. 
North,  and  Ringsmill  v.  Cook,  there 
cited,  Lamplugh  v.  Lamplugh^  ante, 

1  voL  111.  Maliabar  v.  Mallabar,  Ca« 
lemp.  Tal.  78.  Brown  v.  Selmn,  Ca. 
temp.  Tal.  240.  and  4  Bro.  P.  C.  179. 
S.  C.  Ulrich  V.  Litchfield,  It  Alk.  373. 
Walker  v.  Walker,  2  Atk.  99.  BliaUt- 
horn  V.  Feast,  2  Vez.  28.  Brady  v. 
Cubitt,  Doug.  39.      Coote  v.   Boyd, 

2  Bro.  C.  C.  525.  Clinton  v.  Hooper, 
8  Bro,  C.  C.  201.  (y) 


(«)  It  was  rejected  in  White  v.  Wil- 
liams, 3  V.  &  B.  72.  Coop.  58.  But  if 
the  executor  adduces  parol  evidence  to 
rebut  the  presumption  against  him,  the 
next  of  kin  may  also  read  parol  evidence 
to  fortify  it.  Bishop  of  Cloyne  v. 
Y^fung^  2  Vez.  91,  and  the  cases  cited 
in  the  next  note. 

(y)  See  also,  upon  the  admissibility 
of  parol  evidence  to  rebut  or  fortify 
presumptions,  I.  ag;ainst  the  legal  title 
of  executors,  Nourse  v.  Finch,  I  Ves. 
jup.  368.  Hornsby  v.  Finch,  2  Ves.  jun. 
78.  Clennell  v.  Lewthwaite,  ib.  465, 
644.  Trimmer  v.  Bayne,  7  Ves.  508. 
Williams  v.  Jones,  10  Ves.  77.  Walton 
V.  Walton,  14  Ves.  318.  Langhamv. 
Sanford,  17  Ves.  435.  2  Mer.  6.  Glad- 
ding  T.  Yapp,  5  Madd.  56.  Lynn  v. 
Beaver,  1  lurner,  63.  II.  Of  the  sa- 
tisfaction  of  legacies,  portions,  &c.  by 
payment,  Debeze  v.  Mann,  2  Bro.  C.  C. 
165,  619,  1  Cox,  346.  Ellison  v.  Cook- 
son,  2  Bro.  C.  C.  307.  3  Bro.  C.  C.  61. 
1  Vm.  Jun«  100.  Fremantlc  v.  Bankes, 


5  Ves.  84.  Pole  v.  LordScmers^  6  Ves. 
309.  Druce  v.  Denison,  ib.  385.  Trim- 
mer  v.  Bayne,  ub.  sap.  Robinson  v. 
Whitley,  9  Ves.  .'S77.  Hartopp  ».  -ffor- 
topp,  17  Ves.  184.  Monck  v.  Lord 
Monck,  1  Ball  &  B.  305.  Dwyer  t. 
Lysaght,  2  Ball  &  B.  156.  Thellusson 
V.  Woodford,  4  Madd.  420.  J5e//  v. 
Coleman,  5  Madd.  22.  III.  Of  the 
satisfaction  of  portions  by  legacies, 
Hinchclije  v,  Hinchcliffe,  3  Ves.  516. 
IV.  Of  the  sitisfaction  of  debts  by 
legacies,  Wallace  v.  Pomfret,  1 1  Ves. 
542.  V.  Of  the  accumulation  of  le- 
gacies given  by  different  instruments, 
Osborne  v.  Duke  of  Leeds,  5  Ves.  369. 
Hurst  V.  Beach,  5  Madd.  351.  VI.  Of 
revocations  of  wills  by  implication. 
Doe  V.  Lancashire,  5  T.  R.  49.  Gilh^ 
bons  V.  Caunt,  4  Ves.  848.  VII.  Of 
the  intention  of  a  parent  that  an  estate 
purchased  by  him  in  the  name  of  a 
child  shall  be  an  advancement  for  the 
child.  Note  to  Lamplugh  v.  Lamplugh^ 
aale,  lv<4.  111. 
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fceeti  Hn^atefiil  to  her ;  and  this  person  swore,  that  the  tes-  ^^j^^"*"*  ^* 
tatrix  had  dir^ected  him  to  give  the  sorphis  to  her  executor^ 
and  that  he  wouM  accordingly  have  done  this  by   expesi 
words,  Ibiut  that  he  thought  it  would  be  unnecessary,  the  law 
implying  as  much. 

For  the  pMnti A  it  was  argued,  that  here  was  an  express 
legacy  pven  to  the  executor,  which  Implied  he  should  have  [  ^^9  ] 
DO  more  |  that  it  plainly  imported  a  negative,  otherwise  the 
execntor  would  have  aU  and  same  ;  and  that  it  was  still  stronger, 
by  the  legacy's  being  given  to  the  executor  expressly,  for  his 
care  in  fi^Uing  the  wiU,  which  was  a  declaration  of  a  trust 
in  the  very  words  of  the  will,  and  tantamount  to  calling  him 
executor  in  trust ;  that  the  eases  of  ZAttlebury  versus  Buckley , 
and  Lady  Granmtte  versus  Duchess  of  Beanj^ort,  were  not  so 
strong,  (viz.)  in  those  wills,  the  legacies  were  not  given  to  the 
executors  for  their  care  and  puns. 

And  lastly,  that  in  the  case  of  May  versus  Lewin  (1),  Lord 
Chancellor  Parker  had  decreed  in  favour  of  the  next  of  kin^ 
purely  on  account  of  the  legacy's  being  given  to  the  executors 
for  their  trouble  til  the  execution  of  the  will. 

On  the  other  side  it  was  said,  that  the  evidence  of  the 
scrhrener  who  drew  the  will  was  very  strong,  proving,  that 
the  testatrix,  at  the  time  when  her  will  was  made,  declared 
her  executor,  and  not  her  relations,  should  have  the  surplus  i 
that  these  parol  declarations  had  been  always  admitted  for 
evidence,  when  they  vrere  s^preeable  to  the  disposition  madef 
by  the  law  in  such  cases,  and  only  rebutted  and  barred  a  trust, 
which,  as  the  next  of  kin  pretended,  resulted  for  then  benefit  j 
and  Mr.  Tnlboi  obseived,  that  in  the  case  of  Ball  tod  Smth, 
the  legacy  of  plate  to  the  wife  who  was  made  executrix,  was 
consfrued  hot  to  bar  her  of  the  surplus,  merely  from  a  pre- 
sumption that  the  husband  had  a  greater  kindness  for  his  wife, 
than  to  leave  her  IHtle  more  than  a  troublesome  executorship ; 
a  firHoriy  where  there  was  evidence  of  the  testator's  express 


(I)  The  case  of  Mayv,  Lewin  was  to  her  mother  for  life  j  and  thetesta- 

this.— Beatrice  ilfi7/cr  by  her  will  of  2d  trix  then  gave  some  small  legacies  to 

I^ecember,  17 17,  after  payment  of  her  be  paid  after  the  death  of  the  mothsr, 

debts^  legacies  and  ftmerals,  devised  all  and  appointed  the  plaintiff  and  the  dis> 


her  land^  and  tenements^  and  the  rents  fendant  Lewin  executors  4^  her  will/ 

and  profits  thereof  aad  the  produce  of  and  gave  them  50^  a<^ieee  for  their 

all  her  money  aad  other  personal  estate,  trouble  thereia ;  but  she  made  no  dis- 

to  the  plaintiff  and  the  defendant  Xewi'a  position  of   the  residue.— The  Court 

and  their  heirs,  on  trust  to  seU  the  said  declared  the  executors  to  be  trustees  of 

real  and  pempnal  estate  and  pay  the  in*  the  fesidue  for  the  ne;iU  of  kin.  Reg. 

terest  of  the  money  arising  by  such  sale  Lib.  B.  1720.  fol.  196. 

i2 
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RAcnnno  v.  dedaradon,  that  his  executor,  and  not  his  next  of  kin,  should 
have  the  surplus,  he  should  be  entitled  thereto ;  that  the  case 
[  160  1  ^^  Liitlebitry  and  Buckley ,  as  also  that  of  the  Duchess  of 
Beaufort,  were  decrees  in  point,  in  the  highest  court  of  justice, 
which  had  been  followed  by  many  others,  particularly  that  of 
Heron  (1)  versus  Newton,  decreed  last  term  by  the  Master  of 
the  Rolls,  where,  though  a  legacy  was  given  to  the  executor, 
who  was  no  relation,  yet  was  the  surplus  also  decreed  to  him, 
upon  proof  read  of  the  testator's  intention  that  it  should  be  so. 

Mr.  Justice  Powis:  The  opinion  of  the  great  seal  has  been 
various  and  uncertain  in  this  point ;  but  I  do  not  like  parol 
evidence  of  the  intention,  and  here  we  have  parol  evidence  on 
both  sides ;  however  the  words  of  the  will  seem  to  declare  a 
trust,  by  giving  the  51.  legacy  to  the  executor  for  his  care 
in  fulfilling  the  will ;  and  this  goes  beyond  all  parol  proof;  so 
that  my  thoughts  at  present  are,  that  the  next  of  kin  are 
entitled  to  the  surplus ;  but  forasmuch  as  this  has  been  deter- 
mined different  ways,  I  would  take  further  time  to  consider  of 
it,  and  to  look  into  precedents. 

On  the  2  July  1723,  Mr.  Justice  Powis  sat  again  to  give 
his  opinion ;  he  said,  this  had  been  vexata  qucBstio,  Chancellors 
having  differed  about  it  from  the  House  of  Ijord^,  and  also  from 
one  another;  he  took  notice  what  various  turns  the  first  case, 
(viz.)  that  of  Foster  v.  Munt  had  met  with;  how  Lord 
Jefferys  had  decreed  in  it  for  the  next  of  kin,  after  which  Ikis 
decree  was  reversed  by  the  Lords  Commissioners^  and  their 
decree  reversed  by  the  House  of  Lords ;  so  in  the  case  of  the 
Duchess  of  (2)  Beaufort,  and  that  of  (3)  LUtlebury  versos 
Buckley,  the  decrees  in  favour  of  the  next  of  kin  were,  on 
parol  proof,  reversed  above. 

&ut  in  the  principal  case,  he  said,  there  were  words  in  the 
will  declaring  the  executor  to  be  but  a  trustee ;  5Z.  being  given 
him  for  his  care  in  fulfilling  the  will,  which  would  amount  to  a 
declaration  of  the  trust  (z) ;  especially  considering  it  as  a  fun- 
damental rule  in  a  court  of  equity,  that  an  executor  is  but  a 
trustee,  and  on  his  dying  intestate,  so  much  of  the  testator's 


[161] 


(1)  9  Mod.  11.  and  Reg.  Lib.  A.  Feb.  1709.. reversed  by  the  Lords  in 
722.  fol.  931.  where  the  bill  appears  the  December  following. 

to  have  been  dismissed  on  readhig  the  (3)  Decreed  in  the  Mayor's  Court 

proofs  in  the  cause.  by  Sir  Peter  King,  Recorder,  in  April 

(2)  Decreed  by  Lord  Cowper,   in    ^^^^-  '^^^  reivened  by  the  Lords  in  the 

May  following. 


(«)  See  note  to  Farrington  v.  Knightly,  ante,  1  vol.  550. 
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personal  estate  as  remains  unadministered,  must  go  to  the  RACHriELD». 
testator's  next  of  kin,  (viz.)  to  the  administrator  de  bonis 
non,  ^c.  and  not  to  the  administrator  of  the  executor ;  that  if 
a  man  marries  an  executrix,  and  she  dies  intestate,  the  testator's 
personal  estate  must  go  to  the  administrator  de  bonis  non^  and 
not  to  the  husband ;  that  Mr.  Harcourt  married  Lady  Asirey, 
who  was  executrix  to  Sir  Samuel  Astrey^  and  when  she  died  in- 
testate, Sir  Sanvuera  personal  estate  which  remained  unadmi- 
nistered, was  determined  to  go  to  Lady  Astretfa  next  of  kin, 
and  not  to  Mr.  Harcourt  the  husband  ;  that  a  plaintiff  execu- 
tor pays  no  costs ;  but  this  not  by  any  express  words  of  the 
statute  (a),  but  only  by  an  equitable  construction  thereof,  (o)  23  Hen.  8. 
because  what  he  recovers,  is  not  for  himself,  but  in  trust  for  his  ^"P"  ^^" 
testator  j  he  did  not  deny,  but  that  where  there  was  an  express 
legacy  given  to  the  executor,  and  no  further  words,  nothing 
given  for  his  care  and  pains,  parol  evidence  might,  in  such 
case^  be  admitted  of  the  testator's  intention ;  but  this  was  not 
to  be  minded,  where  words  followed  declaring  a  trust,  as 
where  the  legacy  appeared  to  be  given  to  him  for  his  care  in 
fulfilUng  his  will ;  that  if  money  were  to  be  granted  or  devised 
for  the  doing  of  any  thing,  this,  in  equity,  would  create  a 
trust,  and  here  the  legacy  was  given  to  the  executor  for  his 
care,  &c. 

That  indeed  here  was  the  evidence  of  the  person  who  drew 
the  will,  tending  to  prove  that  the  surplus  was  designed  for  [  162  '3 
the  executor,  which  nevertheless  was  contradicted  by  evidence 
on  the  other  side ;  however,  less  regard  ought  to  be  had  to 
evidence  of  this  kind,  in  cases  of  wills,  than  of  deeds,  it  being 
very  usual  for  many,  under  such  circumstances,  to  play  the 
Volpone,  and  to  speak  what  they  do  not  really  intend,  to  get 
every  one's  favour. 

That  in  the  case  of  May  versus  Xeiutii,  where  there  was 
50/.  a-piece  given  to  the  two  executors  for  their  trouble,  (in 
which  case  there  was  also  some  parol  proof  of  the  testator's 
intention  in  favour  of  the  executors,  but  not  clear,)  Lord 
Parker  decreed  a  distribution,  which  was  an  authority  in  point, 
and  being  the  latest,  was  the  greatest  authority,  because  it  must 
be  supposed  to  have  been  adjudged  after  consideration  had  of 
all  the  former  decrees;  besides,  that  the  defendant,  in  the 
principal  case,  was  made  executor  in  the  same  clause  which 
gave  him  the  legacy,  whereby  it  should  seem  that  the  legacy  was 
annexed  to  the  executorship,  as  all  the  reward  intended  for  it. 

Reserve  costs  till  after  the  account  taken^  but  decree  a  dis* 
tribution  amongst  the  next  of  kin. 
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Case  S8.  HALL  venui  HODDBSDON. 

At  the  Rolls.   '^^'S  ^'"  ^^  brought  by  a  devisee  of  land,  to  perpetuate  the 

2  Eq.  Ca.  Ab.    testimony  of  a  will,  and  to  establish  the  will ;  and  upon  open- 

491.  pi.  7.         ijjnr  thereof,  the  Master  of  the  Rolls  dismissed  the  bill  with 
BiU  to  perpe-        *»  ,,.,,.  ,.  ii.  .« 

tuate  the  tes-    costs ;  declarmg  that  this  cause  being  only  for  perpetuating  the 
wSTf^rourht  testimony,  ought  not  to  have  been  set  down  for  hearing,  (z) 

fo  hearing,  to  be  di&missed  with  costs. 

[  163  ]  And  upon  Mr.  Mead*^  praying,  on  behalf  of  the  pladndfi^ 
that  the  dismission  might  be  without  prejudice  to  the  plaintiff*s 
making  use  of  the  depositions. 

His  Honour  replied,  there  was  no  need  of  this,  because  the 
plaintiff  would  at  law  have  the  benefit  of  these  depositions, 
though  the  bill  were  dismissed,  (y) 


(z)  So  Anon,  Amb.  ^7*    Vaughan  v.  Fitzgerald,  ub.  sup.     Rose  t.  Gan^ 

V.  Fitzgerald,  1  6ch.  &  L.  316.     And  net,  S  Atk.  439. 

a  prayer  for  relief,  (as  here  to  establish  (y)    See  Backhouse  y.  Middleton, 

the  will)  ought  not  to  be  added  to  a  1  Cba.  Ca.  175.  Anon,  and  Vaughan  t. 

bill  to  perpetuate  testimony.   Vaughan  Fitzgerald,  ub.  sup. 


Caw  39.  BATTEN  ^ersw  EARNLEY, 

At  the  Rolls.  One  gave  several  legacies  by  will,  and  (tn^er  aKa)  an  annuity  of 
456!'pL  9.^^'  201.  per  annum,  to  /.  &  for  his  life,  all  which  were  devised  out 
One  by  will     of  the  testator's  personal  estate,  and  /.  N.  was  made  executor 

gives  an  an-      -.r  ^        .n 
nuity  out  of       "*   "*"  ^*"' 

his  personal  estate ;  if  the  executor  has  misbehaved  himself,  thfe  Court  wlU  order  part  of  the 
personal  estate  to  be  set  aside  to  secure  this  annuity. 

h  (y><€i  ^.   4^**-^^«£^     I^  happened  that  J.  N.  the  executor  'had  said  some  rash 
^  ^./.  ^?  C^J^y^.  words,  as,  "  that  he  would  go  to  gaol,  and  leave  the  legatees 

"unpaid;"    and  though  the  annuity  was  by  the  will  made 
payable  quarterly,  yet  it  was  three  years  in  arrear. 

Insisted,  \st,  for  the  annuitant,  that  these  arrears  should 
carry  interest. 

Sed  Cut  coat :  This  Is  only  done,  where  there  are  great 
arrears  j  but  it  is  not  usual  to  compute  interest  for  so  small  a 
sum.  (:r) 


(x)  See  LUton  v.  Litton,  ante,  1  vol.  641. 
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Qdllfi  U  wte  pr«ye(}|  that  th^  executor  shcnild  gire  Befcurity    ^^^J^JIJ^J!; 
for  the  payment  of  the  annuity^ 

To  whieh  it  was  answered,  that  the  testaHor  not  ordering  any 
^curity,  but  wholly  trusting  to  the  exeoutor»  the  legatee  of  the 
annuity  must  do  so  too.  {y) 

SedperGin  Since  the  executor  has  by  his  answer  sub-  [  16-1  1 
nutted  it  to  the  Court^  whether  he  should  give  any  security,  and 
appears  to  have  expressed  himself  in  words  threatehing  to  de- 
feat the  annuity,  let  the  Master  see  a  sufficient  part  of  the 
personal  estate  set  apart  and  assigned  to  a  trustee,  in  trust  to 
seeure  the  annuity. 


anssaB 


Of)  See  Slanning  v.  Style,  post  vol.  3*  334. 


CROCKAT  v«rsu8  CROCKAT.  Case  40. 

The  testator  gave  to  the  plaintiflf  his  sister  Susanna  Crocket  At  the  RoH*. 
the  sum  of  55<M.  whifeh  was  then   in  Mr.  Ellis'^  hands,  and  l^*  f^\  ^^' 
made  the  said  Mr.  Ellis  executor  in  trust  for  the  said  testator's  One  placed 
brother,  and  died  soon  after  the  making  of  the  will.  smith's^^fuitls 

on  hU  note,  and  afterwards  orders  part  out  v^\n,  and  then  devise  the  5IK)I.  in  the  gold- 
smith's hands  to  J.  S.  this  good  Tor  the  whole  5001. ;  secos  if  the  testator  had,  after  the  mid^-. 
ing  the  will,  drawn  out  part  of  this  money,  for  this  had  been  an  ademption  pro  tanto. 

It  seems  the  testator,  before  making  of  the  will,  had  left  in 
Mr.  Ellis's  hands  5502.  for  which  Mr.  Ellis  had  given  a  note 
to  the  testator,  payable  to  him  or  order^  and  the  testator  had, 
before  the  making  the  will,  drawn  some  bills  on  Ellis^  ordering 
him  to  pay  several  small  sums  of  money,  which,  in  all,  had  re- 
duced the  S50L  to  430Z. 

But  the  testator  had  left  in  Mr.  Ellis*s  hands  an  exchequer 
order,  tot  the  payment  of  361.  per  annum  to  the  testator  for 
thirty-two  years^  and  left  assets  for  the  payment  of  all  his  le- 
gacies, including  the  whole  legacy  of  5502.  to  his  sister  Susannai 

Insisted,  the  plaintiff  Susanna  Crocket  shall  have  no  more 
than  430/.  of  her  legacy  of  550/.  there  being  no  more  than 
43Q{.  left  in  Mr.  ElUs'$  hands. 

Master  of  the  Rolls  cont* :  She  shall  have  the  whole  550/.      [  165  ] 
legacy. 

Where  a  testator  by  his  will  gives  a  legacy  of  5001.  which 
is  in  the  hands  of  J.  S.  and  after  the  making  of  the  will  calls 
it  in,  or  orders  J.  5.  to  pay  to  himself  or  others,  part  of  the 
mon^y,  which  is  accordingly  done^  this  is  an  ademption  of  such 
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Crockat  v.  part  of  the  legacy  5  and  the  diversity  is,  where  the  party  who 
had  the  money  pays  it  of  his  own  choice,  and  uncalled  for,  and 
where  the  testator  himself  (f)  calls  for  it  in ;  for  it  must  be  the 
testator's  own  act,  and  not  the  act  of  a  third  person,  which  is  to 
revoke  his  will. 

But  in  the  principal  case,  these  payments  out  of  the  5501. 
in  the  hands  of  Mr.  Ellis  having  been  all  ordered  by  the  testa- 
tor before  the  making  of  his  will,  this  cannot  be  said  to  be  an 
ademption  of  the  legacy,  but  is  an  express  indication  of  the 
testator's  intention,  that  as  the  note  for  the  full  sum  of  5501. 
was  still  standing  out,  notwithstanding  he  had  ordered  the 
payment  in  of  part  of  the  note,  yet  he  renounced  all  those  pay- 
ments, and  willed  that  the  whole  550L  should  be  the  legacy 
which  he  gave  to  his  sister  Susanna. 

But  I  take  it,  that  the  550/.  legacy  shall  not  be  made  good 
out  of  the  exchequer  order  for  the  thirty-two  years  annuity,  the 
legacy  given  being  a  legacy  of  5501.  in  money* 

Let  the  plaintiff  have  the  whole  5501.  note,  and  interest  from 
the  time  of  filing  the  bill. 

(f )  But  the  diversity  between  a  voluntary  and  a  compulsory  payment,  seems 
not  to  have  been  approved  of  by  Lord  Maccle^ld^  since  the  latter  might  be 
Vith  an  intent  to  secure  the  legacy  in  all  events.  See  the  case  of  Earl  of  Tho- 
mond  V.  Earl  of  Suffolk,  ante,  vol.  i.  461.  See  also  the  case  of  Rider  v.  Wager, 
post  328.  and  Ford  v.  Fleming,  decreed  by  Lord  Chancellor  King^  Trin.  1728, 
post  469.  and  1  fiq.  Ca.  Abr.  302.  pi.  3.  ec  A^'C^i^ 


^€«  »%.^a. 


/  >9/^.^^  .V^/«r  I  i¥^  y^^  ^•cc.  •^  ff.  ,2^0  /" 


Cask  41.  *  TREx^CHARD  and  IPPSLEY  vertm  WANLEY. 

7JM?'pl^  2.^^'  Thb  plaintiff  Mrs.  IppsUy^  the  sister  of  the  other  plaintiff 
A^oMsmith,  Tren(^wxdy  had  money  in  the  hands  of  the  defendant  tfanley 
orden  from      ^^  goldsmith,  for  which  she  had  the  sud  Warden's  note. 

the  proprietori,  subscribed  lottery  orders  into  the  South-sea,  indemnified  by  the  act  of  par- 
liament. 

[  *  166  ]  The  plaintiff  Trenchardy  by  his  letter  to  the  defendant 
WanJeyj  ordered  him  to  invest  the  money  in  lottery  orders,  but 
did  not  direct  in  whose  name  those  lottery  orders  should  be 
taken. 

Accordingly  the  defendant  fFardey  did  invest  the  money  in 
lottery  orders,  and  took  them  in  his  own  name;  afterwards 
Wanley  subscribed  the  orders  into  the  South-seaj  vnth  other 
orders  of  his  own,  and  of  his  customers,  amounting  to  a  con- 
siderable sum,  of  the  same  specie,  but  did  not  give  notice  that 
he  had  made  this  subscription,  until  two  months  afterwards. 

Upon  this  the  plaintiffs  brought  their  bill  for  relief,  (viz.)  in 
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order  to  compel  the  defendant  to  procure  for  them  lottery    "^^^^^^^^ 
orders,  to  the  amount  of  those  which  the  defendant,  vrithout 
their  consent,  had  subscribed  into  the  South^sea. 

And  for  the  plaintiffs  it  was  insisted,  that  the  defendant  had 
made  himself  a  trustee  for  them  without  any  authority  from 
them :  and  after  he  had  thus  made  himself  their  trustee  witlw 
out  their  consent  he  then  subscribed  their  orders  into  the 
South'Seay  and  by  concealing  so  long  from  them  what  he  had 
done,  he  thereby  shewed  his  intention,  that  if  the  subscription  [  167  ] 
had  been  profitable,  then  the  orders  subscribed  were  to  have 
been  his;  if  unprofitable,  then  they  were  to  be  placed  to  the 
plaintiffs  account. 

Master  of  the  Bolls :  The  rule  of  law  as  to  fraud  is  also  a 
good  rule  in  equity,  (viz.)  that  fraud  is  never  to  be  presumed  3 
but  it  is  true,  that  may  be  a  fraud  in  equity,  which  is  not  so 
at  law. 

The  confitsion  and  hurry  that  goldsmiths  and  other  people 
were  then  in,  may  account  for  the  defendant  the  goldsmith's 
not  giving  notice  sooner  of  his  having  subscribed  those  orders 
into  the  South-sea  ;  and  it  may  with  the  same  force  be  retorted 
against  the  plaintiffs,  as  the  reason,  why  they  did  not  come 
sooner  to  the  defendant  to  demand  the  orders,  or  forbid  the 
subscribing  them  into  the  South-sea ;  though  I  think  that  by 
the  words  of  the  act  of  (a)  parliament  empowering  all  trustees^  (a)  6  Geo.  1. 
guardians,  executors  and  administrators,  to  subscribe  lottery  ^•p»*-sect.23. 
orders  into  the  Southrseay  though  the  cestui  que  trust  had  in  this 
case  expressly  forbid  the  trustee  to  subscribe,  yet  by  'virtue  of 
the  express  authority  given  to  trustees,  &c.  to  subscribe  (in 
which  authority  given  by  parliament  the  consent  of  every  pro- 
prietor and  cestui  que  trust  is  included,  notwithstanding  such 
prohibition  as  aforesaid,)  the  subscription  would  be  good,  and 
the  trustees  justified ;  and  it  would  be  a  very  unjust  thing  in 
the  parliament,  if  it  were  to  be  construed,  that  the  act  had 
made  the  subscription  good,  and  yet  left  the  trustee  liable  to  be 
sued,  and  to  be  answerable  for  the  same  to  the  cestui  que  trust. 

But  the  principal  case  does  not  go  so  far,  here  being  no  pro* 
hibition  from  the  cestui  que  trust. 

The  occasion  of  the  defendant  the  goldsmith's  buying  the  [  168  ] 
orders  in  his  own  name  might  be,  because  he  was  always  in 
the  way  to  accept  them,  and  there  was  no  direction  from  the 
plaintiffs  to  buy  the  orders  in  any  other  name ;  and  by  the  same 
reason,  that  the  plaintiffs  trusted  the  defendant  with  the  money, 
they  might  likewise  intrust  bipi  with  thp  faking;  of  the  orders 
in  his  own  name. 


TiuuicHARo  Then  firpm  jthe  time  of  the  defendant  the  geld«iml;h'«<takitig 
•  *  tlie  orders  in  his  own  name,  he  became  a  trustee,  and  being  i^ 
bustee,  the  act  of  parliament  alone,  without  any  authority  £rom 
the  party,  empowered  him  to  make  this  subscription.  And  the 
case  IS  the  stronger,  in  that  the  defendant  subscribed  other 
orders  of  his  own,  as  well  as  those  that  bebnged  to  the  plain- 
tiffs ;  ^nd  it  would  be  enough  for  the  defendant  who  dealt  for, 
the  plaintiffs  as  for  himself,  and  acted  for  them  as  he  did  for 
himself,  to  bear  his  own  loss,  without  having  the  additioval  Im9 
of  the  plaintiffs  also  put  upon  hi. 

It  is  to  be  taken,  as  the  general  sense  of  the  nation  took  it  at 
the  time  when  the  subscriptions  were  made,  (viz.)  that  tfiis  was 
a  beneficial  thing,  as  is  evident  from  those  lottery  orders,  that 
w^re  subscribed,  selling  for  more  than  lottery  orders  unsub- 
teribed.  So  that  nothing  but  fraud  in  this  case  of  subscribing 
lottery  orders,  ^c.  can  make  the  trustee  answerable  to  his  ceHt^ 
juc  trust.  .     . 

Besides,  the  subsequent  statute  of  7  Geo.  L  cop.  l.iectwSy 
very  much  strengthens  the  case,  ^'  by  giving  the  proprietor  of 
^  the  stock  331.  Gs,  8d,  per  cent\  in  satisfaction,  and  full  dis- 
^  charge  of  the  monies  paid  on  any  of  the  subscriptions,  not- 
[  169  ]  ^  withstanding  any  misnomer,  or  error,  supposed  defect,  error 
^  or  misnomer,  or  notwithstanding  any  misnomer,  mispelling, 
^  or  omission  of  entry  of  any  subscription,  and  notwithstand* 
^  ing  any  doubt  or  question  touching  or  concerning  the  validity 
^  of  the  subscription  of  the  redeemable  debts  and  annuities  in 
^  any  wise.*^ 

Which  words  were  intended  to  bind  down  the  proprietors  of 
any  redeemable  subscription,  and  to  give  them  a  recompense  for 
their  being  bound  down  5  and  as  it  bound  down  the  trustees,  so 
fikewise  did  it  conclude  the  cestui  que  trust. 

And  this  act  of  parliament  intended  to  quiet  all  matters. 

Also  his  Honour  laid  great  stress  upon  a  decree  which  he 
himself  had  made  about  a  year  since,  when  he  sat  at  Westminster 
for  the  Lord  Chancellor,  in  the  cause  of  Black  versus  Nickok^ 
And  which  he  said  was  not  so  strong  for  the  defendant  as  the 
principal  case ;  for  there  lottery  tickets  payable  to  the  bearer^ 
J.  ,  and  which  were  left  with  the  banker  or  goldsmith  only  for  safe 
custody,  were  subscribed  by  him  into  the  South-sea;  upon 
^ich  the  proprietor,  who  left  them  with  him,  brought  a  bill 
against  the  said  goldsmith ;  and  his  Honour  dismissed  the  bill : 
for  that  it  was  a  hard  case,  that  the  goldsmith  who  was  but  a 
trustee  should  suffer  for  doing  what  was  then  thought  to  be  Cmt 
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the  best ;  and  if  the  pIuntiiF  was  wronged,  he  was  at  liberty  to   Tbehchako 
take  his  remisdy  at  law* 

Which  decree  the  Court  hftd  the  greater  regard  to,  forasmuch 
as  the  parties  acquiesced  tmder  it,  and  brought  no  appeal. 

But  the  principal  case  the  Master  of  the  Rolls  thought  much 
stronger,  and  therefore  dismissed  the  bill  with  costs,  (viz.)  that  [  170  ] 
with  respect  to  the  defendant,  both  the  pluntiffs  should  be^ 
liable,  and  therefore  the  dismission  should  be  general,  as  to  . 
botfi  of  them ;  but  that  if  the  plaintiff  TV^nchmd  thought  it 
worth  his  while  to  apply,  the  Court  would,  on  petition,  order 
that  the  other  pimntiff  the  cestui  que  trust  should  pay  all  the 
costs.f 

f  The  same  point  was  determined  by  Loni  Maecie^U  id  thefoUowitt^  tenur 
in  the  case  of  Weaver  r.  FovJer. 


DB  COSTA  versus  SCANI^RfiT.  Ca*b  42. 

Onb  having  a  doubtfol  account  oi  his  ship  that  was  at  8ea»  (viz.)     Lord  Mac- 

CLB8F1BLD 

that  a  ship  described  like  his,  was  taken,  insui^  h^r,  without  ^  ^  ^    .  / 

giving  any  information  to  the  insurers  of  what  he  had  heard,  636.  pi.  2. 

either  aa  to  the  hazard,  or  eircumatances  which  might  induce  ^^"^^*"* 

him  to  believe  thar  his  ship  was  in  great  danger,  if  not  an^tuaUy  doubtful  ac- 
,  »  ^r  «  count  of  piL 

u>8i.  8hifo,li»«r^ 

bis  ship  without  acquainting  the  insurers  what  danra  the  ship  was  in  ^  thif  held  to  be  a 
fraudulent  insUlrauce ;  and  the  Court  relieved  against  the  policy. 

The  insurers  bring  a  bill  for  an  injunction,  and  to  be  relieved 
against  the  insurance  as  fraudulent. 

Lord  Chancellor :  The  insured  has  not  dealt  fairly  with  the. 
insurers  in  this  case  ^  he  ought  to  have  disclosed  to  them  what 
intelligence  he  had  of  the  ship^s  being  in  danger,  and  which 
might  induce  him,  at  le^t,  to  fear  that  it  was  lost,  though  he 
had  no  certain  account  of  it ;  for  if  this  had  been  discovered^ 
it  is  impossible  to  think,  that  the  insurers  would  have  insured 
the  ship  at  so  small  a  premium  as  they  have  done,  but  either 
would  not  have  insured  at  all,  or  would  have  insisted  on  a  larger 
premium,  so  that  the  concealing  of  this  intelligence  is  a  fraud, 

"Syherefore  decree  the  policy  to  be  delivered  up  with  costs,      [  171  1 
but  the  premium  to  be  paid  back,  and  allowed  out  of  the^ 

costs,  {z) 

^-^^^^     .1         -^^^^^^^^^^^^^^^ 

(«)  See  Wilson  v.  Duckett,  3  Burr,    Tyler  v.  H^mSf  Chapman  v.  Fraser, 
1361.    But  at  law  a  fraudulent   as-    Fark^  Insurance,  6th  edit.  S85,  286. 
•ttred  cannot  recover    the  premium. 


3o  ^.  ^.  u^y/^'^ 
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Case  43. 


EDWARDS  {aiid  LADY  ELIZABETH  Va  W\fe)  vem» 
COUNTESS  DOWAGER  OF  WARWICK. 


clmfibld'      Bdwarj)  late  Earl  of  fFarwick  and  Holland^  being  seised  in 


2  Bq.  Ca.  Ab. 


fee  of  the  manor  of  Kensington,  intermarried  with  the  de- 
427pi.l;7  "'^'  fendant  Charlotte  daughter  of  Sir  Tliomas  Middleton,-  who  had 
^[^tote  *  portion  of  16,0001.  60001.  whereof  was  paid  to  the  said 
laid  out  in  Earl,  and  10,0001.  residue  tliereof,  to  be  laid  out  in  a  purchase 
sceod  at  land!  of  lands  in  fee,  to  be  settled  as  in  the  settlement  and  hereafter 
fntitUrf  uTthe  '^  mentioned,  and  the  manor  of  Kensington  was  settled  on  the 
fee  of  the  land  said  Earl  for  life,  remainder  to  the  first  and  every  other  JBon  of 
chueX,*^may     ^^^^  marriage,  in  tail  male,  remainder  to  himself  in  fee. 

dispote  of  It  by  a  wiU,  thottf^fai  not  attested  by  three  witnesses.  Also  a  piirol  direction  for  the 
payment  of  it,  seems  to  be  good.  So  it  the  money  is  ordered  or  deriscd  to  be  laid  ont  in 
lands,  and  settled  to  the  use  of  J,  in  tail,  remainder  to  himself  in  fee,  equity  will  order  the 
money  to  J.  Secus  if  the  remainder  thereof  be  limited  to  a  third  person.  Also  thou^  by  a 
voluntary  contract  money  is  agreed  to  be  laid  out  in  lands,  the  court  will  execute  such  agree- 
ment in  favour  of  the  heir. 

As  to  the  10,0001.  it  was  agreed  by  all  the  parties,  that  the 
same  shoidd  be  laid  out  in  land,  and  settled  in  like  manner  as 
the  manor  of  Kensington  had  been  settled,  and  in  the  mean 
time,  until  such  purchase  could  be  found,  the  10,0001.  was  to 
be  placed  out  upon  securities,  and  the  interest  arising  therefrom, 
to  go  and  be  paid  to  such  persons  as  should  be  entitled  to  the 
rents  and  profits  of  the  manor  of  Kensingtofi. 
[  172  ]  This  Edward  Lord  fFarwick  died,  leaving  issue  by  the 
Countess  Charlotte,  one  son,  (viz.)  Edward- Henry,  the  last 
Lord  Warwick,  who  being  thus  entitled  to  the  manor  of  Ken- 
sington in  tail,  remainder  to  himself  in  fee,  levied  a  fine  of  the 
said  manor  to  the.  use  of  himself  in  fee,  and  soon  afterwards 
died  without  issue,  and  intestate ;  upon  whose  death  the  manor 
of  Kensington  descended  to  the  plaintiff  Lady  Elizabeth  Ed- 
words,  wife  of  the  plaintiff  Mr.  Edwards,  who,  as  she  was 
become  entitled  to  the  manor  of  Kensington  in  possession  in 
fee,  now  brought  her  bill  to  have  the  mortgage,  upon  which  the 
10,000/.  had  been  placed  out,  assigned  to  her. 

Tliis  was  opposed  by  the  defendant  the  Countess  dowager 
of  fFarwick,  who  insisted,  that  she  was  entitled  to  the  same,  as 
administratrix  of  the  last  Earl  her  son,  and  that  this  10,000/. 
being  as  yet  in  itself  money,  ought,  by  the  statute  of  distribu* 
tion,  to  be  divided  betwixt  herself,  as  the  mother  of  the  in- 
testate, and  his  half  sister  Mrs.  Charlotte  uiddison ;  and  for  this 
purpose  it  was  argued,  1st,  That  all  the  ends  and  views  of  the 
settlement,  (viz.)  the  provision  for  the  issue  of  that  marriage, 
being  determined  by  there  being  no  issue  left  of  the  marriage. 
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and  in  regard  this  was  in  fact  money,  a  court  of  equity,  whose    q^^^^ 
assistance  was  necessary  to  realize  it,  would  not  now  the  hus-    WAawicx* 
band  was  dead  without  issue,  turn  this  money  into  land,  in  fa- 
vour of  an  heir,  who  was  not  within  the  view  of  the  settlement. 

2dlyy  That  tliis  money  thus  agreed  to  be  laid  out.  Was  not  in 
all  respects,  to  be  taken  as  land ;  for  it  might  be  devised  as 
money,  by  a  will  not  attested  by  three  witnesses ;  also,  if  the 
last  Eku-l  of  IVartoick  had  granted  or  devised  it,  by  the  descrip- 
tion of  the  ten  thousand  pounds  agreed  by  his  father  to  be  laid  [  173  ] 
out  in  land,  it  would  have  passed  by  such  description ;  it  could 
not  be  denied  but  that  the  last  Earl  mighty  if  he  had  pleased, 
have  so  disposed  of  it. 

Sdiy,  Tliat  as  to  the  settlement  of  the  remainder  of  the 
Kensington  estate  to  the  right  heirs  of  Earl  Edward  the  father, 
the  same  was  a  mere  voluntary  limitation,  as  was  also  the 
agreement,  that  the  money  should  be  laid  out  in  land,  and 
settled  in  like  manner ;  and  then  it  was  no  more,  than  if  one^ 
without  any  consideration,  should  covenant  to  lay  out  money 
in  the  purchase  of  lands,  to  the  use  of  himself  in  fee ;  which, 
being  a  mere  voluntary  contract,  equity  would  not  compel  the 
execution  thereof. 

4thlyy  That  it  was  unreasonable  for  this  Court  to  interpose 
to  take  the  money  from  the  mother  and  the  half  sister,  in  order 
to  give  it  to  a  remoter  relation ;  on  the  contrary  the  mother^ 
who  had  the  legal  interest  of  this  mortgage,  on  which  the 
money  was  lent,  ought  to  be  assisted,  at  least  not  deprived  of  it^ 
by  a  court  of  equity. 

Sthly,  That  if  the  last  Lord  fTarwick  had  applied  to  the 
G)urt  to  be  paid  the  money,  he  would  have  obtained  an  order 
for  that  purpose.     Nay,  though  he  had  not  levied  tlie  fine,  but 
had  continued  tenant  in  tail,  remainder  to  himself  in  fee,  and 
had  desired  the  money,  the  Court  would  have  ordered  it  to  him, 
as  had  been  done  in  the  like  cases  (a) ;  (which  Lord  Chancellor  ^n^  see  the 
admitted,)  in  regard  the  last  Lord  had  both  the  esUte-tail  and  ^^^^ 
the  immediate  remainder  to  himself  in  fee ;  so  that  a  fine  with-  vol.  1. 47o! 
out  a  recovery  would  have  barred  the  estate-tail  and  remainder, 
and  a  fine  might  be  levied  at  any  time,  as  well  in  vacation,  as 
in  term. 

And  lastly.  It  was  urged,  that  the  last  Earl  of  Warwick  [  I74  1 
having  levied  a  fine  of  the  manor  of  Kensington,  to  the  use  of 
himself  and  his  heirs,  this  had  extinguished  the  limitations  in 
tail  created  by  the  settlement,  and  had,  as  it  were,  put  the 
settlement  out  of  the  case ;  and  as  the  settlement,  as  to  the 
manor  of  Kensington  was  out  of  the  case^  so  the  trusts  of  the 


^mA^u  W.   i  0,000/.  whMi  werd  to  Attend  the  settlement  of  th6  Manor  ef 
Wiftf»>icR     KensmgUmf  were  at  an  end  also. 

-  For  all  which  reasons  it  was  insisted,  that  the  plaim^^ 
though  entitled  to  the  manor  of  Kensington^  bad  not,  however, 
any  r^t  to  the  lO^OOOI.  or  to  compel  the  laying  oat  of  this 
money  in  land. 

Ltird  ChaneeUor :  If  there  had  been  so  much  as  a  parol  (I) 
direction  from  the  last  Lord  tVaruAckj  for  the  payment  of  this 
''  10^000/.  to  his  mother  the  Countess  dowager,  I  should  have  had 

a  regard  to  it  ]  being  of  opinion,  that  it  was  in  the  election  of 
fhe  last  Earl  to  have  made  this  moneys  or  to  have  disposed  of  it 
as  money. 

As  to  the  late  Earl's  levying  a  fine  of  the  matior  of  KHmng- 
ton,  that  is  immaterial ;  for  he  had  as  good  a  power  bdbre  the 
fine,  to  dispose  of  the  said  manor,  or  of  the  10,0001.  in  money, 
against  all  but  his  issue,  as  he  had  after  the  fine ;  and  issue  he 
perer  had. 

'  To  say,  that  this  fine,  as  it  comprised  the  manor  of  Km- 
iingiifni  so  did  it  also  the  trust  of  this  10,000/.  (though  it 
Seema  absurd,  to  talk  of  levying  a  fine  of  money)  will  do  the 
defendant  no  service ;  nay,  if  admitted,  it  would  make  against 
her }  beoattsie  by  the  deed  of  uses  the  use  of  the  fine  is  declared 
[  175  ]  to  be  to  the  conusor  and  his  heirs,  and  consequently  would 
entitle  the  plaintiff  the  Lady  Betty  Edwards  to  this  money. 

But  when  I  admit  that  the  last  Lord  fFofwkk  had  an  election 
to  make  this  10,0001.  money,  still  I  conceive  he  must  do  some- 
thing (2)  to  determine  such  election,  which  he  has  not  done  in 


(1)  Sed  vide  Bradish  v,  Oee^  Amb.  has  anv  equity  against  the  persoqal  re* 
929.  (2)  preseniative  in  this  respect  r    vide  Chi" 

(2)  This  seems  the  point  on  which  Chester  v.  Bickerstaff,  2  Vem.  S95. 
the  cases  in  i^mq  measure  dilTer^  i.  e.  Lingen  v.  Simrof^  ante*  1  fdL  17^ 
whether  the  mere  circumstance  of  the  Lechmere  v.  Earl  of  Carlisle^  post. 
fund  remaining,  in  the  shape  of  money  3  vol.  211.  and  Ca.  temp.  Tal.  80. 
in  the  hands  of  the  person  absolntely  Ouidot  v.  Ouidot,  3  Atk.  $54.  Crab^ 
cAtilled  to  ilia  all  events,  shall  of  itself  tree  v.  Bramble,  3  Atk.  eSO.  Bowes  v. 
be  evidence  of  the  party's  intention  to  Uarl  cf  Shrewihury,  5  Bio.  P.  C.  S69. . 
give  it  the  qifality  of  personal  estate,  Bradish  v.  Gee,  Amb.  239.  (s)  Hewitt 
(for  the  cases  agree  that  any  proof  of  v.  Wright,  1  Bro.  C.  C.  86.  Pulteney 
such  intention  will  conclude  the  ques-  v.  Earl  of  Darlington^  1  Bro.  C.  C. 
tion  (y>  a^d  if  not^  whether  the  heir  5123,  (?) 


mmmm^mmmmmmsfm 


(z)  S,  C.  Kenyon>  TS.  Denne,  2  Ves:  jun.  170.  and  Whekhlt 

(y)  Thornton  v.  Hawky,   10  Ves.  v.  Partridge,  5  Ves.  388,  (as  to  whidi 

129.  Triquet  v.  Thornton,  13  Ves.  345.  last  see  S.  C.  on  Appeal,  8  Vea.  22T.) 

and  see  the  cases' in  fiote(a:)  ihe  later  cades  have  decided  that  where 

(x)  NotwithslandiAg     Walker    r.  money  has  once  been  impi^ssed  wi^ 


HE  TEaoc.  &  TAIN,  ivfe; 


f^ 


Xlm  pttBbt  ease  |  sad  then,  in  s  cdort  of  equity^  th«  fieif  is   ^^^S 
tV6r  prfiiETred  (a)  to  an  adiiiiiiktrator«  WAtwtcr. 

This  appears  by  the  common  case,  that  \f  a  man  dies  m*-  W  ^^ 
debMd  by  boM^  in  whiolk  be  has  bomd  hifltiself  and  his  heirs,  versos  Sow- 
and  kaves  real  and  petsohal  assets,  ol  ei|ch  enough  %o  pay  the  ray*vol.l.l72. 
bond,  and  the  obligee,  as  he  has  an  election  to  (some^  upon  th^ 
leal  ttsets^  does  accordingly  sue  the  belt,  afid  reeofero  ^  debt 
against  the  heir,  yet  the  heir  shall  reeover  back  the  money 
against  the  executor  out  of  the  personal  estate, .  .  .  ^ 

As  to  the  objection,  that  the  plaintiff  claims  under  a  volun- 
tary limitation,  it  has  been  held,  (b)  that  the  consideration  .^.  ^^  ^^^ 
for  the  precedent  lijiiitfttiQaa  in  a  marriage  settlement,  has  case  of  Osgood 
been  applied  even  to  the  subsequent  ones;   as  where,  in  con-  po^t.245.      * 
sideration  of  a  marriage,  and  portion^  land  has  been  fettled  on      -  —  -   | 
the  husband  for  life,  and  then  to  the  wife  for  life,  remainder  ^ 
to  the  efaildi^n^  with  lemmnder  to  a  brother,  these  considera^ 
thms  have  extended  to  the  brother  ^  and  the  reason  is,  because 
it  may  be  very  well  intended,  that  the  husband,  or  his  parents,    -    • 
would  not  have  come  into  this  settlement,  unless  all  the  partier 
thereto  had  agreed  to  the  limitation  to  the  brother.  - 

But  admitting  that  the  limitation  of  the  remainder  in  fee  wasr 
Vcriuntary,  yet  this  will  not  alter  the  case :  because  I  take  it  to' 
be  clear,  thai  if  I  voluntarily,  and  without  any  consideratioit, 
covenant  to  lay  out  money  in  a  purchase  of  land,  to  be  settled 
on  me  and  my  hetps,.  this  Court  will  compel  tihe  execution  of 
such  contract,  though  merely  voluntary ;  for  in  all  cases,  where 
it  is  a  measuring  cast  betwixt  an  executor  and  an  heir,  the  latter 
shaH,  in  equity,  have  the  preference. 

Though  idl  the  interest  due  upon  this  mortgi^  at  the  time  of^ 
the  death  of  the  last  Barl,  must  go  to  the  Countess  of  fFatwkky 
as  his  administratrix. .  * 

And  (as  I  understood  his  Lordship)  though  the  last  Earl  died 
in  a  broken  part  of  the  half  year,  this  interest  should  (he  saidy 
not  be  taken  as  (f)  rent,  but  should  be  apportioned,  and  a* 
proportion  thereof  go  to  his  administratrix. 

t  Vide  ante^  vol.  i.  392.  Jennet  v.  Morgan,  See  also  where  the  Court  appor- 
tioned maintenance^money^  in  the  case  of  Hey  v.  Palmer^  post  501. 
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am 


the  character  of  Und,  or  vtee  verid,  thcf 
mere  circumstance  of  the  fund  remain- 
ing unconverted  in  the  hands  of  the 
person  entitled  to  it  in  all  events  is  not 
evidence  of  his  intention  to  alter  its 
character ;  and  that  in  such  cases  thf 
heir  has  an  equity  against  the  personal 


vepreseniati^ef  and  vieeversd.  Biddmlph 
V.  Biddulfh^  1%  Ves.  16L  Kirkman  v. 
Miles,  13  Ves.  338.  Van  v.  Bmrmtt, 
19  Ves.  102.  Ashby  v.  J^almef,  1  Me^. 
996.  Stead  v.  Newdigate,  2  Mer.  521. 
Sm^h  V.  Cbixtvn,  4  JUadd.  484.  7Ve< 
gonwell  v.  Sydenham,  3  Dow^  207« 
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a^s  5      .  But  as  to  all  the  interest  due  since  the  death  of  thft  late  Earl, 
Warwick,    the  same  Was  decreed  to  belong  to  the  plaintiff  the  Lady  Betty 
JEdwardSy  the  heir. 

And  on  these  terms,  the  security  for  the  10,0001.  was  ordered 
to  be  assigned  to  the  pluhtiff  the  Lady  Betty  Edwards,  and  no 
costs  on  either  side. 

Afterwards,  on  an  appeal  brought  by  the  Countess  of  fPhr- 
wick,  tMs  decree  was  affirmed  in  the  House  of  Lords.  (1) 


(1)  2  Bro.  P.  C.  494. 


[  177  ]  EARL  OP  SUFFOLK  versus  HOWARD. 

Case  44.  rp^^  i^^  jj^j.j  ^f  Suffolk  and  Bindan,  having  no  issue,  but 
cumfield!  **aving  two  brotliers,  (viz.)  the  present  Earl,  and  the  defendant 
2  Eq.  Ca.  Ab.  Chorles  Howard  who  had  a  son,  and  conceiving  his  next  brother 
A  pi«r  diiin-  *®  present  Earl  to  be  extravagant,  the  late  Earl  cut  off  the. 
herited  by  his  entail  by  a  recovery,  and  by  deed  and  will  settled  the  estate  on 
Su^to'^r*  ^^  ^roi\itT  the  defendant  Charles  Howard,  for  life,  with  re- 
cr"'  **^  ?*  mainder  to  his  first  son  (then  in  being)  for  life,  with  remainder 
hiUaud'an-  ^  trustees  to  preserve  the  contingent  remainders,  remainder 
the  fi^iS^''*  to  the  first,  &c.  son  of  that  first  son  in  tail  male^,  charging  the 
deeds  brought  estate  only  with  100/.  per  annum  annuity  to  liis  next  brother 
master,  in  or-  ^he  present  Earl,  and  died  without  bsue. 

der  to  see  whether  any  thing  can  be  discovered  for  his  advantage. 

The  present  Earl  brought  a  bill  to  discover  the  defendant's 
title,  setting  forth  the  old  entail,  under  which  he  was  heir  male ; 
and  praying  that  the  writings  might  be  produced,  and  that  the 
arrears  of  the  annuity  might  be  paid  him. 

The  defendant  shewed  by  answer,  that  the  late  Earl  had  by 
deed  enrolled  made  a  tenant  to  the  pr<ecipe,  and  had  suffered  a 
recovery  to  the  use  of  himself  in  fee,  and  afterwards  made  a 
settlement  as  above ;  that  as  to  the  pretended  arrears  of  the 
annuity,  he  had  paid  the  plaintiff  the  present  Earl,  more  than 
those  arrears  came  to,  by  about  121.  and  though  he  had  taken 
no  receipt  for  them,  he  intended  those  payments  in  part  of  the 
annuity. 

And  on  a  motion  to  be  paid  the  arrears  of  the  annuity,  and 
to  have  all  the  writings  produced  before  the  Master, 
[  1 78  ]         Lcrd  Chancellor  .•   This  is  a  hard  case ;  equity  even  for 
younger  children,  supplies  the  want  of  a  surrender  of  a  copy- 
hold, and  puts  them  on  a  level  with  creditors,  taking  it  to  be  a 
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debt  by  nature  from  a  father  to  provide  for  all  his  cWldren,  as       pp^[°^ 
well  the  youngest  as  the  eldest.  Howard/ 

But  is  it  not  a  stronger  case,  where  the  King  has  bestowed 
an  honour  on  a  family,  whereby  the  heir  of  the  honour  is  con- 
aUiarius  ruUuSy  and  sits  as  a  judge  in  the  highest  court,  the 
House  of  Lords  ?  surely  it  is  incumbent  on  the  ancestor  to  leave  > 
some  provision  for  the  maintenance  of  the  honour,  and  looks 
like  want  of  gratitude  to  the  Crown,  (from  whence  this  honour  .       t't  d   td 
did  arise,)  to  leave  it  naked,  especially  where  the  ancestor  had  th«  Crown 
a  great  estate  in  his  power,  and  has  given  it  from  the  earldom,  d^yfsSVwi^ 
leaving  such  a  trifle  as  only  lOOZ.  a  year  to  the  present  Earl.      the  estate  from 

Therefore  more  ought  to  be  done  in  this  case  for  the  plaintiff, 
than  in  a  common  case  ;  here  is  no  purchaser,  and  there  seems 
no  necessity  to  bring  the  cause  to  a  hearing ;  for  that  would  be 
only  putting  both  sides  to  great  charges,  which  would  be  still 
harder  on  the  Earl,  as  he  is  so  little  able  to  bear  it. 

Let  the  defendant  bring  before  the  f  Master  all  deeds  and      [  179  1 
writings,  and  let  the  plaintiff  the  present  Earl,  either  by  him^ 
self  or  agents,  have  the  inspection  of  them,  that  if  any  thing 
has  slipped  the  conveyance,  or  if  the  entail  be  not  well  docked, 
he  may  have  the  benefit  tliereof. 

And  the  answer  not  being  positive,  as  to  the  paymentN>f  the 
arrears  of  the  annuity,  or  that  the  payments  which  were  made 
to  the  pl£untiff,  were  in  part  of  the  annuity,  (it  being  only  said 
that  the  defendant  intended  them  so,  which  intention  none 
could  know,  since  he  did  not  then  declare  it,)  and  because  the 
defendant  has  not  taken  or  insisted  upon  any  receipts  from  the 
present  Earl,  and  the  late  Earl  has  been  dead  two  years,  let  the 
defendant  pay  the  plaintiff  200/.  being  two  years  arrears  of  the 
annuity,  subject  to  the  order  of  the  Court,  {s) 

t  In  the  case  of  Sir  Edward  Bettison  versus  Farrington  Sf  aV,  Trio.  1735, 
where  the  plaintiff  claimed  by  virtue  of  a  remainder  in  tail  expectant  on  an 
estate-tfiily  and  was  heir  male  of  the  family^  and  the  defendants  were  sisters,  and 
the  heirs  general  of  the  tenant  in  tail,  and  by  their  answer  shewed  that  their 
brother,  the  tenant  in  tail,  had  suffered  a  recovery,  and  declared  the  use  to  him- 
self in  fee,  referring  to  the  deed  in  their  custody  ;  Lord  Talbot,  before  the  hear* 
log,  ordered  the  defendants  to  leave  with  their  clerk  in  court  the  deeds  making 
the  tenant  to  the  pnecipe,  and  declaring  the  uses  of  the  recovery.  Post. 
3  vol.  363. 


(z)  See  Lady  Shaftesbury  v.  Arrow*    gan,  ib.  993.  &mpson  v.  Swetfenkam^ 
smith,   4    Ves.   66.     Aston  v.    Lord    5  Madd.  16. 
Exeter,  6  Ves.  988.   Bylton  v.  Mor* 

Vol.  U.  k 
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CASE  45.  RAVENHILL  versus  DANSEY. 

Lord  Mac    Upon  the  marriage  of  ff^illiatn  Dansey  with  the  daughter  of 

CLBSFIELD.  '^ 

«  ^    />    Au    Sir  Francis  RusseL  there  was  a  term  of  500  years  limited  to 

2  Eq.  Ca.  Ab.  '  .  i.        .  i 

645.  pi.  18.       trustees,  to  raise  portions  for  daughters,  m  case  of  no  issue  male 

term raisedfSr  *>y  *«  marriage. 

lecurini;  maintenance  and  portions  fur  daughters,  shaU,  in  cases  of  necessity,  be  mortgaged 
to  pay  either,  and  when  fallen  into  possession  shaU  pay  all  the  arrears  of  maintenance  incurred 
before  it  came  into  possession. 

The  trust  of  the  term  was  to  raise  two  thousand  pounds 
a-piece  for  the  daughters  of  the  marriage,  payable  at  their  ages 
of  eighteen,  with  maintenance-money  at  the  rate  of  40/.  per 
annum,  to  each  daughter  from  the  deaths  of  their  father  and 
of  Sir  Francis  Russel  their  grandfather  by  the  mother's  side, 
until  their  portions  should  become  payable. 
[  180  ]  The  husband  fFilliam  Dansey  died  leaving  two  daughters, 
one  eight  and  the  other  nine  years  old ;  the  term  did  not  com- 
mence in  possession-  until  the  death  of  the  father-in-law  of  this 
fniltam  Dansey,  which  happened  some  time  afterwards. 

The  trust  of  the  term  was  to  raise  the  portions  by  sale,  mort- 
gage, or  profits ;  but  the  trust  to  raise  the  maintenance  was 
by  rents  and  profits,  so  that  there  was  a  difference  in  the  deed, 
between  the  manner  of  raising  the  portions,  and  that  of  raising 
the  maintenance. 

Whereupon  it  was  objected,  that  the  maintenance  should  not 
begin  until  the  500  years  term  commenced  in  possession,  at 
which  time  only  the  same  could  be  raised  by  rents  and  annual 
profits. 

JLord  Chancellor :  It  is  against  my  opinion  to  raise  a  portion 
or  maintenance  by  selling  a  reversionary  term,  and  this  under 
colour  of  the  word  [profits]  j  but  it  has  been  ruled  before  my 
time,  that  profits  shall  extend  to  any  advantage  which  shall  be 
made  of  the  land  by  sale  or  mortgage,  as  well  as  rents;  espe-' 
daily  in  cases  of  necessity,  and  when  the  daughter  has  had  no 
other  maintenance,  it  has  been  decreed  to  be  raised  by  a  mort- 
gage of  a  reversionary  interest  of  a  term.  (1) 

But  the  present  case  is  much  stronger ;  for  herie  the  trust- 
term  for  raising  this  maintenance  and  portion  is  come  into  pos- 
session, so  that  at  present,  the  maintenance-money  may  be 
raised  out  of  the  annual  profits ;  it  is  like  a  rent  granted  out  of 
a  reversion  to  commence  presently,  in  which  case,  though  the 


(1)  Vide  Butler  v.  Duncombe,  ante,  1  voL  448. 
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reversion  does  not  fall  into  possession  until  many  years  after^  Ravinhill  v, 
yet  when  it  does  fall,  it  shall  answer  all  the  arrears. 

So  let  the  arrears  of  the  maintenance-money  from  the  time 
the  same  became  payable  by  the  settlement^  be  raised  out  of 
this  term. 

Then  it  was  objected,  that  the  daughters  had  another  pro- 
vision by  the  \inll  of  their  father,  and  also  by  descent  from  him. 

But  Lord  Chancellor  held  this  not  to  be  material,  as  long  as  y.^^  ^^|  ^^ 
by  the  settlement  there  was  no  other  provision  except  this  the  case  of 
maintenance  money,  until  the  portion  should  become  payable,  sandys,  707. 
and  any  matter  subsequent  to  the  settlement  ought  not  in 
justice  to  vary  the  construction  thereof. 


CRAVEN  versus  WRIGHT.  Casb  46. 

If  the  plaintiff  refers  the  answer  for  scandal  and  impertinence,'    ^^p^^p" 
and  the  Master  finds  the  answer  neither  scandalous  nor  imper-  On  an  an- 
tinent,  the  plaintiff  on  excepting  to  the  Master's  report,  must  J^wiidnot 
in  his  receptions  shew  wherein,  m  what  line  or  page,  and  how  scandalous  or 
far,  the  answer  is  scandalous  or  impertinent,  in  order  that  such  if  the  plaintiff 
part  of  the  said  answer  may  be  expunged  by  the  Master,  and  **^*P'  ^^^** 
it  is  not  sufficient  in  the  exceptions  to  say  in  general,  that  the  must  shew 
answer  is  scandalous  and  impertinent.  ^erein^it  is 

scandalous  or  impertinent. 

It  seems  to  be  a  stronger  case,  where  exceptions  are  taken  to 
an  answer  for  insufficiency,  and  the  Master  reports  it  sufficient, 
that  the  plaintiff  in  his  exceptions  to  the  Master's  report,  should 
shew  wheren  the  answer  is  insufficient. 

Also  if  a  bill  or  answer  be  referred  for  scandal,  and  reported  [  182  ] 
by  the  Master  to  be  scandalous ;  if  the  Master  has  once  ex* 
punged  this  scand^tl,  the  party  cannot  then  except  to  the  report, 
because  when  the  scandal  is  expunged,  it  cannot  be  made 
appear  by  the  record  what  that  scandal  was,  and  it  was  the 
party's  own  fault,  that  he  did  not  except  to  the  report  sooner,  {z) 


{2)  Norway  v.  Howe,  1  Mer.  1S5. 
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//p/f^  ^^^  ^j  BECKLEY  versus  NEWLAND. 

Lord  Mac- 
clesfield.     Thb  plaintiff  Simon  Beckley,  and  Sir  George  Newland,  married 

2  Eq.  Ca.  Ab.  two  sisters  who  were  cousins  and  presumptive  heirs  of  Mr.  Twrgig 

Two  article,  a  very  rich  man ;  and  Beckley  and  JVieu^/and. had  been  for  many 

?s*Thi3rby  y^*"  partners  in  the  business  of  a  scrivener;  and  Mr.  JhrgU 

his  will  leave  had  made  and  revoked  several  wills,  but  at  length  made  a  will 

them  should  i^  favour  of  Sir  George  Newlandj  whereby  he  left  a  great  real 
▼w^bet*^***^'  *^"^  personal  estate  to  Sir  George,  but  gave  only  a  small  real 

both ;  such  estate  to  Mr.  Beckley, 

agreement 

good :  also  if  after  this  one  of  them  contrives  that  J.  S.  shall  leave  part  of  his  estate  to  a  third 

person  in  crust  for  him ;  this  is  within  the  articles. 

Before  the  execution  of  this  will,  the  plaintiff  Beckley  and 
Sir  George  Newland  entered  into  articles,  whereby  they  agreed, 
that  whatsoever  should  be  given  to  either  of  them,  should  be 
equally  divided. 

And  the  words  of  the  articles  were  plain  as  to  the  equal  di- 
vision of  the  personal  estate  of  Tlirgi^,  which  should  be  given 
by  the  will  to  either  Beckley ,  or  Sir  George  Newland;  but  as 
to  the  real  estate,  the  words  of  the  articles  were  doubtful,  and 
[  183  ]  seemed  rather  not  to  extend  thereto ;  however,  the  plaintiff 
Beckley  brought  a  bill  against  the  executors  of  Sir  George  New^ 
land,  for  an  account  of  the  real  and  personal  estate  which  came 
to  Newland  by  TUrgw's  will. 

Ohj.  These  articles  are  unfair,  and  not  to  be  encouraged, 
(viz.)  to  agree  to  divide  a  man's  estate,  while  the  man  is  living, 
and  to  share  that  in  which  the  parties  at  the  time  of  making 
the  agreement,  had  no  manner  of  right,  and  possibly  might 
never  have ;  and  it  is  to  disappoint  the  will  of  the  testator,  who, 
in  all  probability,  would  have  given  nothing  to  either  of  the 
parties  to  this  agreement,  in  case  he  could  have  foreseen  that 
his  disposition  should  be  frustrated  as  soon  as  ever  be  should 
die,  nay,  in  his  life-time  was  agreed  to  be  divided. 

Lord  Chancellor:  A  performance  of  these  articles  ought  to 
be  decreed,  though  there  was  no  other  consideration  for  them, 
than  the  mutual  benefit  of  the  chance ;  the  agreement  to  share, 
&c.  is  not  disappointing  the  intent  of  the  testator,  for  he  did 
not  design  to  put  it  out  of  either  of  the  devisees  power  to  dis- 
pose of  the  estate  after  it  should  come  to  him ;  but  on  the  con- 
trary, where  the  testator  gave  it  to  either  of  them,  he  by  impli- 
cation gave  that  person  a  power  to  dispose  of  the  said  estate 
when  it  should  come  to  him.  (1) 


(1)  Vide  Hobsm  v.  Trevor,  post  191. 
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And  it  seems  to  have  some  weight,  that  if  there  had  been  no  Beckley  r. 
such  agreement  for  the  sharing  of  the  said  Turk's  estate^  yet 
by  law  in  right  of  their  wives,  (who  were  heirs  presumptive  to 
the  said  Turgis)  these  persons  would  have  come  in  for  equal 
shares;  and  to  covenant  to  do  that  which  the  law  would  of  it-  f  184  1 
self  have  done  had  the  party  died  intestate,  cannot  be  unreason- 
able, for  that  would  be  to  say,  that  the  law  itself  is  unreasonable, 
or  unjust 

Suppose  there  were  two  daughters,  and  the  father  should  leave 
almost  all  the  estate  to  the  eldest,  and  nothing  or  very  little  to 
the  youngest ;  if  there  shoidd  be  such  an  agreement  as  in  the 
principal  case,  surely  it  would  have  been  no  more  than  what 
every  one  would  have  wished  for;  though  I  am  far  from  ground- 
ing my  decree  only  upon  this  circumstance. 

As  to  the  articles  for  sharing  the  land,  if  it  could  be  proved, 
that  after  entering  into  them  Sir  George  Newland  had  procured 
the  testator  to  devise  any  lands  to  some  third  perspn  in  trust 
for  the  said  Sir  George  Newland,  this  would  have  been  taken  as 
a  devise  to  Sir  George  himself,  and  would  have  Jbecome  liable  to 
be  shared  within  the  articles. 

2(Uy,  But  then  in  the  present  case  it  was  insisted  upon  by 
the  plaintiff  Beckley,  tliat  after  these  articles  entered  into.  Sir 
George  Newland  prevailed  with  the  testator  to  devise  the 
greatest  part  of  his  lands  to  the  sons  of  Sir  George  Newland, 
who  were  then  infants,  and  that  as  soon  as  the  sons  were  come 
of  age.  Sir  George  got  his  two  sons,  to  whom  Mr.  Turgis  left 
the  bulk  of  his  real  estate,  to  convey  the  lands  to  Sir  George 
and  his  wife  for  their  lives  with  remainder  to  trustees  for  a 
term  of  years,  in  trust  to  raise  3000/.  a-piece  for  portions  to 
his  two  younger  sons  that  were  not  provided  for  by  Mr.  Tlir- 
^'s  will ;  so  that  in  effect  Sir  George  had  the  tnanagement 
and  disposal  of  this  estate  in  the  same  manner,  as  he  would  [  185  ] 
have  had,  if  the  estate  had  been  his  own  and  given  to  himself 
}n  fee. 

Lord  Chancellor:  If  this  estate  had  continued  in  the  sons 
of  Sir  George,  I  would  not  have  compelled  them  to  convey  a 
moiety  to  the  plaintiff  Beckley  according  to  the  articles,  there 
being  no  writing  to  manifest  the  trust,  as  the  statute  of  frauds 
and  perjuries  requires ;  but  if  the  sons  should  convey  the  estate 
left  them  by  Mr.  lio'gis,  to  their  father  Sir  George  without  any 
consideration,  then  I  think  I  may  justly  decree,  that  Sir  George 
Newland  the  father  should  convey  a  moiety  of  the  premises  to 
the  plaintiff  Beckley,  agreeable  to  the  articles. 

However,  where  one  of  the  eons  (as  in  the  present  case)  haa 
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Becklby  v.  settled  the  premises  left  him  by  Mr.  'Dirgit,  OH  his  dwn  irtfe 
and  the  issue  of  the  matriage,  and  sach  settlement  is  either 
previous  to  the  marriage,  or  pursuant  to  the  marriage  articles, 
I  cannot  reach  these  lands  which  are  now  (as  it  were)  in  the 
hands  of  a  purchaser. 

fiut  upon  reading  and  considering  the  articles,  fay  which  it 
was  agreed,  that  all  legacies  and  sums  of  money,  which  should 
be  given  by  the  will  of  Mr.  Tiirffis  to  either  of  them  the  sdd 
Sir  George  Newtand,  or  the  plaintiff  Beckkyj  should  be 
equally  divided  betwixt  them,  notwithstanding  it  was  after- 
wards said,  that  all  benefit  or  advantage  accruing  to  either  of 
them  by  the  said  will,  should  be  also  divided ;  yet  it  being  here 
said,  the  same  should  be  divided  between  them  their  respectife 
executors  and  administrators  ;  and  forasmuch  as,  though  there 
was  some  small  parcel  of  land  devised  by  the  will  of  Turgis  to 
Mr.  Beckley  and  his  heirs,  yet  as  he  did  not  offer  by  bis  bill, 
to  divide  this,  his  Lordship  took  it,  that  these  articles  did  not 
extend  to  any  part  of  the  real  estate  devised  by  the  testator 
Thrgis. 

[  186  ]  ^^^9  '^  ^^  observed,  that  though  the  testator  Tkrgii  had 

by  his  will  devised  all  those  lands  to  the  sons  of  Sir  George 
Newlandy  yet  he  had  limited  the  premises  to  Sir  George  New^ 
hand  himself,  until  the  youngest  of  his  sons  should  attain 
twenty-one,  for  and  towards  the  maintenance  of  his  said  sons  ; 
from  whence  it  was  urged,  that  so  much  of  the  profits  of  these 
lands,  as  did  exceed  their  muntenance,  would  be  for  the  beneft 
of  Sir  George,  and  consequently  should  fall  within  the  articles, 
and  be  divided  between  him  and  the  plaintiff  Beckley. 

And  there  was  proof  that  Sir  George  Newland  took  it  so, 
and  had  declared  the  same  to  Beckley  ;  and  then  notwithstand- 
ing it  had  been  pretended,  that  this  was  only  a  trust  for  the 
sons  of  Sir  George  Newland,  and  that  their  father  worid  be 
accountable  to  them  for  the  surplus  beyond  what  thdr  main- 
tenance would  come  to,  yet  it  was  hoped,  that  the  0)urt  would 
construe  this  to  be  a  beneficial  devise  to  Sir  George,  and  that  it 
could  not  be  understood  otherwise,  since  it  enabled  him  out  of 
this  fund,  to  educate  his  own  two  sons,  which  of  course  he 
would  have  been  obliged  to  have  done,  though  no  such  estate 
had  been  left  them. 

But  by  Lord  Chmcelljor;  By  the  same  reason  that  the  arti- 
cles are  construed  to  extend  oidy  to  money  and  personal  estate, 
they  shall  not  extend  to  this  devise  of  the  land  to  Sir  George 
Newland,  though  but  during  the  minority  of  the  sons  ;  for 
though  the  word  [legacy]  be  usually  taken  for  the  bequest  of  a 
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penbhal  thing  and  on  the  contrary  a  gift  of  land  by  will  be    ^^^J^^' 
commonly  (and  more  properly)  called  a  devise,  yet  the  word 
[legacy]  may,  in  an  extensive  sense,  be  understood  to  compre- 
hend (1)  any  kind  of  estate,  real  as  well  as  personal,  left  by     [  187  ] 
the  testator's  will  to  any  person. 

Nevertheless,  in  the  present  case,  for  the  reasons  aforesaid, 
decree  only  the  personal  estate  given  by  Hire's  will  to  either 
of  them  the  said  Sir  Charge  Newhmd  or  Beckhy^  to  be  equally 
divided. 

Hereupon  it  being  said,  that  Sir  George  Newland  had  died 
insolvent,  and  though  it  should  be  admitted  that  these  articles 
would  let  in  the  plaintiff  Beckley  as  a  creditor  by  specialty,  yet 
there  would  not  be  enough  to  pay  him : 

JLord  Chancellor  ordered,  that  (if  as  was  suggested)  any  of 
the  mortgages  of  the  testator  Turgis  were  yet  standing  out, 
and  the  property  thereof  unaltered,  and  in  case  it  should  ap^ 
pear  that  Sir  George  Newland  had  received  more  than  his 
moiety  of  the  testator  Thr^Vs  personal  estate,  then  the  plain- 
tiff BeckUtf  should  be  let  in  to  receive  out  of  the  said  Ihrgts's 
personal  estate,  or  the  subsisting  mortgages,  so  much  as  to  make 
tip  hi*  receipts  equal  with  those  of  Sir  George  Newland^  before 
Sir  George*$  representatives  should  be  admitted  to  receive  any 
thing  farther.  (2) 


(I)  Brady  v.  Cubitt,  Doug.  4a        (?)  Reg.  Lib.  A.  1T«3.  foj.  419. 


DAVIS  versus  GARDINER.  Case  48. 

Mr.  Gardiner  of  Pishobury  in  Hertfordshire  made  his  will.   Lord  Mac- 
wherein  he  began  thus :  as  to  my  worldly  estate  I  dispose  oftlie  ^^  ^^  ^^ 
same  as  Jfollows,  after  my  *  debts  and  legacies  paid;  then  he  499.  pi.  24.   ' 
gave  several  legacies;  after  which  he  bequeathed  1500/.  a-piece  th^eg"n*iy, 
to  bis  five  daughters,  payable  at  twenty-one  or  marriage,  if ;;  after  twu^ 
with  consent  of  his  executors  ;  and  then  followed  these  words,  «  and  lepcies 
after  all  my  legacies  paid,  I  give  the  residue  of  my  personal  '^^P^'^^'*  ^^^ 
estate  to  my  sm,  (having  one  only  son) ;  then  he  devised  his  g^^J.*^®^^* 
fee-simple  lands  to  his  son  and  his  heirs,  and  if  his  son  should  i^Sion*  tothe 
die  without  issue  in  the  life-time  of  any  of  his  daughters,  he  ^J^^^^^l^  . 

SDd  then  says  that  "  after  legacies  paid,"  the  surplus  of  the  personal  ^tate  shall  go  to  the 
son.  After  which  follows  a  devise  of  land  to  the  son  ;  hut  if  he  dies  without  issue  in  the  life 
•f  any  of  the  daughters,  then  to  the  daughters.  There  is  out  of  the  personal  estate  a 
sufficiency  to  pay  great  part,  though  not  aU  of  the  legacies  :  in  such  case  the  deficiency  is  not 
ehsrgeid>Ie  upoa  the  land.  [  *  1 88  ]  « 
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Dayis  v.  devised  his  real  estate  to  his  daughters,  to  whom  he  ordered  iii'* 
terest  to  be  paid  at  51.  per  cent,  by  his  executors  for  their  por* 
tionsy  until  the  same  should  become  due^  and  appointed  his  son, 
and  one  Serle,  executors. 

The  personal  estate  was  not  sufficient  to  pay  all  the  portions, 
but  was  enough  to  pay  much  the  greatest  part  of  them. 

Upon  which  it  was  objected,  that  the  real  estate  ought  to  be 
charged  therewith,  because  by  the  words  of  the  will,  his  debts 
and  legacies  were  to  be  paid,  and  the  devise  to  the  son  of  the 
lands  in  fee  followed  afterwards. 

That  portions  for  children  ought  to  be  favoured ;  and  if  the 
words  would  bear  a  construction  whereby  these  portions  might 
be  charged  on  the  land  (as  they  would  well  do  in  the  present 
case)  they  ought  to  be  taken  in  that  sense. 

ZfOrd  ChanceUor :  As  plain  words  are  necessary  to  disinherit 
an  heir,  so  words  equally  plain  are  requisite  to  charge  the  estate 
of  an  heir;  for  a  charge,  so  far  as  the  value  of  it  amounts^  u^ 
pro  tantOf  a  disinherison. 
[  189  ]  In  the  present  case,  as  to  the  expression  after  my  dd^U  and 
legaaes  paid  I  dispofe  of  the  same  as  follows,  &c.  the  word 
Qegacy]  is  there  improper,  in  regard  the  dbposition  in  the 
words  that  immediately  follow  is  of  several  legacies ;  so  that  it 
^y^i  ^ft^  *ny  legacies  are  alt  paid,  I  will  then  that  my  I^acies 
shall  be  paid,  which  is  absurd. 

The  testator  in  saying  by  his  will,  ^t  after  all  his  legacies 
paid  the  residue  of  his  personal  estate  should  go  to  his  son, 
shews,  that  he  had  no  apprehension  but  that  there  would  be 
a  surplus  of  his  personal  estate ;  and  consequently  could  not 
think  of  charging  his  land  with  his  legacies,  or  that  there 
would  be  the  least  occasion  for  it  And  though  every  one 
primd  facie  is  supposed  to  know  what  he  himself  is  worth,  that 
presumption  will  not  hold  in  the  present  case,  it  appearing 
that  the  testator  was  therein  mistaken.  I  admit  the  portions 
might  be  charged  on  the  real  estate,  had  the  devise  of  the  land 
been  to  the  son  in  fee  absolutely,  for  without  such  construe* 
tion  the  devise  would  have  been  void,  and  the  son  would  have 
taken  the  land  by  descent;  so  that  the  will  must,  in  such 
case,  have  signified  nothing  as  to  the  land,  unless  it  were  to 
operate,  so  as  to  charge  the  land  with  the  legacies  and  to  inti- 
mate that  the  heir  was  not  to  take  until  after  the  legacies  paid. 
But, 

Here  the  will  devises  the  land  to  the  son  and  his  heirs,  and 
if  the  son  die  without  issue  in  the  life-time  of  any  of  the  daugh- 
ters then  to  the  daughters,  so  that  the  son  is  not  named  iu  the 
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will  only  for  the  benefit  of  the  daughters ;  and  it  is  no  more    ^a^>"  *' 
than  if  the  testator  had  said,  I  give  my  lands  to  my  daughters 
and  their  heirs,  if  my  son  dies  without  issue  living  the  daughters 
or  any  of  them. 

It  is  also  material^  that  the  interest  of  the  daughters'  portions 
is  ordered  to  be  paid  by  the  executors  without  mentioning  the 
heir ;  besides  here  is  not  such  a  deficiency  of  the  personal  as- 
sets,  as  to  leave  the  daughters  destitute. 

For  which  reason  the  Court  decreed  the  real  estate  not 
liable.  (1) 

Note:  If  in  the  preceding  case  there  had  been  a  want  of 
assets  for  the  payment  of  the  testator's  debts,  it  seems  the  lands 
would  have  been  charged  therewith  by  virtue  of  the  words,  cifter 
my  debts  and  legacies  paid,  I  give,  &c.  (2) 

So  if  the  testator  had  owed  a  debt,  for  which  his  real  and 
leasehold  estates  were  mor^g;aged,  equity  would  in  this  case 
have  charged  all  this  debt  on  the  real  estate,  in  order  to  have 
enlarged  the  fund  for  the  payment  of  the  (3)  legacies  as  well 
as  debts. 


(1)  Reg.  Lib,  A.  1792.  fol.  343. 

(2)  But  although  the  Court  may 
have  expressed  itself  more  strongly  in 
the  case' of  creditors  than  of  legatees,  it 
seems,  tliat  no  rule  of  construction  has 
been  adopted  in  the  one  case  which 
does  not  apply  to  the  other,  and  that 
the  real  estate  has  been  chai^ged  with 
legacies  by  words  not  stronger  than 
those  made  use  of  in  the  present  case. 
— Vide  Clowdsley  v.  Pelham,  1  Vern. 


41 1 .  AUock  V.  Sparhawk,  2  Vern.  «8. 
Bawdier  v.  Smith,  Pre.  Cha.  S64.  Har- 
ris  V.  Ingledew,  post  3  vol.  95.  JLegh 
V.  Earl  of  Warrington^  4  Bro.  P.  C. 
90.  Hatton  v.  Nicholl^  Ca.  temp. 
Tal.  110.  Lypet  v.  Carter^  1  Vez. 
499.  Earl  of  Uodolphin  v.  Penneck,  2 
Vez.  ^71.  Thomas  v.  Britnell,  8  Vez, 
313.  (z) 

(3)  Vide,  Oneal  v.  Mead^  ante,  1  vol* 
693.    Rider  v.  Wager,  post.  335. 


(s)  See  also  Kightley  v.  Kightley,  2  Austen  v.  Halsey,  6  Ves.  475.    Brydges 

Ves.  jun.  3^.     WillioMsy.  Chitty,'d  v.  Phillips,  6  Ves.  571-     Bootle  v. 

Ves.  545.    ShaUcross  v.  Finden,  3  Vej.  Blundell,  I  Mer.  S33.    Bench  v.  Biks, 

738.    Keeling  v.  Brown,  5  Ves.  359.  4  Madd.  187. 
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Case  49.  HOBSON  versu^  TREVOR. 

Lord  Mac-  The  plaintifT  Hobson  was  a  younger  son  to  Lady  HobsoUy  and 
in  M*  H*"'!!!?  P"^  apprentice  to  a  linen-draper,  and  under  age ;  the  defendant 
1  stra.  &33. '  TrevoT  was.tjie  eldest  son  of  Sir  John  Trevor  late  Master  of  the 
31^i.^8  ^^*  Rolls,  but  had  incurred  his  displeasure  and  was  not  admitted  to 
An  agreement  his  presence,  and  it  was  uncertain  whether  he  would  inherit  any 

in  marriage-  i     ru*        -.  * 

articles  to  con-  part  Of  nis  estate. 

vey  to  the 

husband  a  third  part  of  what  shall  come  to  the  father  of  the  wife  on  the  death  of  h^  Ctllict  | 

this  good  and  equity  wUl  compel  an  execution. 

The  defendant  Mr.  Trevor  encouraged  the  plaintiff  Hobson 
to  court  his  daughter  without  the  privity  of  Lady  Hobson  the 
pluntiff^s  mother,  and  the  defendant  Tr^t^or  before  the  mar* 
riage,  gave  a  bond  to  the  plaintiff  Hobson  dated  6  Nov,  1716, 
in  the  penalty  of  SOOOt.  and  in  the  condition  the  then  in- 
tended marriage  betwixt  the  said  plaintiff  and  the  defendant's 
daughter  was  recited,  and  that  the  defendant  had  agreed,  in 
consideration  of  the  said  intended  marriage,  to  settle  and 
assure  one  third  part  of  all  such  real  estate,  as  should  descend 
[  192  ]  or  come  to  him  the  said  JYevor  by  and  upon  the  decease  of  his 
said  father  the  Master  of  the  Rolls,  to  the  use  of  the  plaintiff 
Mkkard  Hobson  for  life,  remainder  to  the  ose  of  MHsudfiHh  the 
defendant's  daughter  for  her  life,  remainder  to  the  heirs  of  the 
body  of  the  said  Elizabeth  by  the  said  plaintiff  Hobson,  the  re- 
mainder to  the  right  heirs  of  the  said  defendant  Trevor,  after 
which  came  these  words,  [now  the  condition  of  the  obligation 
is,  that  if  the  said  marriage  shall  take  effect,  and  the  said  £d^ 
ward  Trevor,  shall  within  three  months  after  the  death  of  his 
said  father,  settle  and  assure  one  third  of  all  such  real  estate  as 
shall  descend  or  come  to  him  after  his  father's  death,  then  the 
bond  to  be  void.] 

The  marriage  took  effect ;  and  soon  after  Sir  John  Trevor 
dying  intestate,  whereby  a  great  real  estate  came  to  the  de- 

■ 

fendant  as  eldest  son  and  heir  of  his  father,  the  pkdntiff  and 
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his  wife  brought  their  bill  for  a  specific  performance  of  this 
agreement. 

Objected,  The  plaintiff  shall  have  no  more  than  the  pentdty 
of  5000L  and  it  is  a  dangerous  precedent  to  suffer  an  heir  ap<^ 
parent  to  enter  into  any  agreement  to  dispose  of  his  father's 
estate  (1)  before  he  has  it;  besides  the  plaintiff  in  this  case 
makes  no  settlement,  and  it  is  in  the  discretion  of  a  court  of 
Equity,  whether  they  will  execute  this  or  any  agreement  that  is 
brought  before  them. 

But  by  Lord  Chancellor  ;  this  is  an  agreement  made  upon  a 
valuable  consideration,  that  of  the  marriage  of  a  child,  and  there- 
fore fit  to  be  executed  in  equity.    And 

It  seems  the  more  reasonable,  in  regard  it  extends  to  no 
more  than  a  third  part  of  the  real  estate  that  was  to  come  to 
the  defendant  from  his  father,  and  this  was  very  hazardous  ; 
for  if  the  defendant  Trevor  had  died  in  the  life-time  of  his 
father,  or  if  there  liad  been  a  will,  the  defendant,  who  was  so 
well  known  to  be  under  the  displeasure  of  his  father,  had  but 
an  indifferent  prospect,  so  that  it  might  be  reasonably  thought 
that  the  plaintiff  at  the  time,  had  the  worst  of  the  bargain. 

As  to  the  plaintiff's  making  no  settlement,  it  appears  he  was 
an  infant  and  the  defendant  knew  him  to  be  so.  and  conse- 
quently  that  he  could  at  that  time  make  no  settlement;  proba- 
bly the  plaintiff  depended  upon  his  success  in  trade,  as  he  had 
been  an  apprentice  to  a  linen-draper  and  was  left  a  portion  of 
Upwards  of  lOOOi.  by  his  father. 

Then  it  can  be  no  argument  to  say,  that  the  defendant  ought 
only  to  pay  the  penalty  of  5000/.  because  the  agreement  is  tc- 
cited  in  the  bond,  and  such  agreement  was  not  to  be  the  weaker 
bnt  the  stronger  for  the  penalty  (y) ;  and  by  the  same  reason, 
that  had  the  penalty  been  higher  and  beyond  the  value  of  fl 
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(1)  Vide  Wrigkt  v.Wright,  1  Vez.  409.     Whitfield  v.  Faussei,  1  Vez.  S9l.  (z) 


(z)  Twiskton  v.  Qriffith,  ante,  1  vol. 
310.  and  cases  there  collected.  The 
authority  of  the  principal  case,  and  of 
BeckUy  v.  Newlandf  ante,  182^  has 
been  doubted  by  Lord  Eldon;  Har-' 
wood  v.  Tooke,  1  Madd.  Princ.  Chan. 
437.  (Ed.  1815.)  And  see  Carleton  v. 
Leighton,  3  Mer.  667* 
'  {y)  So  Cannel  v.  Buckle^  post.  243. 
Moorecroft  v.  Dowding^  post.  314. 
Anon,  Mose.  37.    Howard  v.  Hopkyns, 


2  Atk.  371.  Hardy  v,  Martin,  I  Cox, 
26.  Prebble  v.  Boghurst,  1  Swan.  318. 
Unless  it  appears  to  have  been  the  in-* 
tention  of  the  parties  that  the  obligor 
should  have  the  option  of  doing  the 
act  agreed  to  be  done^  or  paying  the 
penalty.  Woodward  v.  Cfyles,  2  Vera. 
119.  Chilliner  v.  Chilliner,  2  Vez. 
628.  Street  v.  Rigby,  6  Ves.  818. 
Magrane  v.  ArchboCd,  \  Dow,  107» 
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HOBSON  V« 


[194] 


third  part  of  the  real  estate,  in  such  case  the  defendant  would 
not  have  been  bound  to  pay  it,  so  now  the  penalty  being  be- 
neath the  value  of  a  third  part  of  the  real  estate,  the  plaintiff  is 
not  bound  to  accept  it  j  besides,  it  is  to  be  a  settlement  for  the 
benefit  of  the  issue  of  the  marriage,  and  the  payment  of  the 
5000I,  to  the  husband  would  not  answer  the  end,  nor  provide 
for  such  issue* 

Wherefore  let  the  agreement  be  executed  in  specie;  saving 
•that  a«third  part  of  the  real  estate,  which  came  tO  the  defend- 
ant from  bis  father  Sir  John  Ti'eoor,  must  be  settled  upon  the 
plaintiff  Hobson  and  his  wife  for  their  lives,  remainder  to  their 
first,  &c.  sons  in  tail  male,  remainder  to  their  daughters  in 
tail  general,  remainder  to  the  defendant  Trevor  in  fee;  and 
let  the  defendant  account  to  the  plaintiff  for  the  mesne  profits 
from  the  end  of  three  months  after  his  father's  death,  and  be 
examined  upon  interrogatories  touching  his  father's  real  estate, 
and  produce  all  books,  papers  and  writings  upon  oath,  and  pay 
costs. 


Casx  50. 


NEWLAND  rer«i*fSHEPHARD. 


hU  real  and 
penooU 
estates  to  se- 
veral personsi 
devises  the 
interest  aod 


cLEsriELD.'  ^'a*  Shepliard  a  druggist  having  a' daughter  an  only  child,  to 
9  Mod.  57.  whom  he  gave  70002.  portion,  and  married  to  the  plaintiff 
329?pL  4.  Newlandy  eldest  son  of  Sir  George  Newlandy  and  Mr.  New- 
J.  S.  after  the  land  having  issue  by  her  tltree  children,  Mr.  Shephard  made 
ral  parts  of  his  will,  by  which  having  disposed  of  some  part  of  his  real  estate^ 
and  of  some  legacies,  he  devised  the  residue  of  his  real  and 
personal  estate  unto  trustees,  their  heirs,  executors  and  ad- 
ministrators in  trust,  to  pay  and  apply  the  produce  and  (1)  in- 

.  ,     terest  thereof  for  the  maintenance  and  benefit  of  such  of  his 
produce  of  toe 
surplus  of  his   grandchildren  by  his  said  daughter  Newland  as  should  be  living 

aonaTestate  to  *^  ^^^  ^™^  ^^  ^^^  decease,  until  his  said  grandchildren  should 
come  to  the  age  of  twenty-one  years,  or  be  married ;  and  he 
went  no  further,  nor  made  any  other  disposition  of  his  estate, 
only  directed,  that  if  all  his  trustees  should  die,  in  such  case  his 

son-in-law  Newland  should  be  a  trustee, 
rffbt  and  pro- 
perty of  the  real  aod  personal  estate  to  the  grandchildren  after  that  age. 

Obj.  The  surplus  of  this  real  and  personal  estate,  being  un- 


bis  rrand- 
children  until 
their  agt  of 
tweuty-oney 
this  will  pass 
the  absolute 


(1)  The  word  **  produce'*  Is  not  part  of  the  Lord  Chancellor's  argument, 
maide  tise  of  in  the  case  as  stated  by  appears  by  this  report,  to  have  turned 
tUg0  Lib.  B.  17S3.  fol.  88.  although    particularly  upon  it. 
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disposed  of  by  the  vdll,  ought  after  the  grandchildren  should  ^^„"^^' 
have  attained  their  age  of  twenty*one,  to  go  in  the  same  man- 
ner as  if  there  had  been  no  will ;  and  consequently  the  real 
estate  must  descend  to  the  heir  at  law  of  the  testator,  and  the 
personal  estate  be  distributed  amongst  the  next  of  kin,  according 
to  the  statute  of  distribution ;  and  though  the  testator's  inten-  L  1^^  J 
tion  might  have  been,  nay  (probably)  was  otherwise,  yet  there 
must  be  words,  as  well  as  an  intention,  to  pass  away  any  estate, 
especially  with  regard  to  a  real  estate. 

Lord  Chancellor :  The  intention  is  most  plain  that  the  grand- 
children should  have  the  surplus  both  of  the  real  and  personal 
estate,  after  their  age  of  twenty-one ;  it  is  true  there  is  a  provi- 
sion for  the  children  by  the  marriage  settlement,  but  that  is  not 
to  take  place  until  after  their  father's  death. 

In  this  case  the  testator  Shephard  did  not  care  to  trust  his 
son-in-law  with  providing  for  his  children  out  of  his  own  estate^ 
not  only  during  the  time  when  their  maintenance  would  be  least 
expensive,  (during  their  tender  years,  and  when  every  parent  is 
bound  to  provide  for  his  children,)  but  even  here  he  takes  a  care 
which  seems  \mnecessary,  and  can  it  be  imagined,  that  the  tes- 
tator would  shew  a  concern  for  his  grandchildren  when  they  did 
not  want  it,  and  leave  off  that  care  at  the  only  time  when  they 
could  be  supposed  to  stand  in  need  of  it,  (viz.)  as  soon  as  they 
should  come  of  age  and  be  marriageable  ?  besides,  it  is  plain 
the  testator  gives  all  from  the  heir  at  law  by  vesting  the  whole 
estate  in  fee,  as  well  as  the  legal  property  of  the  personal 
estate,  in  trustees,  which  would  not  have  been  done  had  any 
thing  been  intended  to  remain  to  the  daughter  and  heir  (2) ;  not 
only  the  interest,  but  the  produce  of  the  real  and  personal  estate 
is  to  be  applied  by  such  trustees }  and  to  help  this  plain  inten- 
tion of  the  testator,  the  word  [produce]  shall  be  taken  in  the 
larger  sense,  and  then  it  will  signify  whatever  the  estate  will 
yield  by  sale  or  otherwise. 

And  this  case  is  the  stronger,  in  regard  the  son-in-law  the      [  196  ] 
pliiintiff  Newkmd  is  to  be  a  trustee  in  case  the  other  trustees 
shall  all  die,  but  it  cannot  be  intended  that  the  plaintiff  iVew- 
land  is  to  be  a  trustee  for  himself,  or  for  what  himself  would  be 
entitled  to  should  it  come  to  his  wife,  (y) 

(z)  But  though  the  whole  legal  estate  Kelleit,  1  fia.  &  Be.  5SS,  3  Dow^  248. 
in  fee  is  given  to  trustees,  yet  if  any  King  v.  Deni$<m,  1  V;  &  B.  860. 
part  of  the  beneficial  interest  is  undis-  Maugham  v.  Mason^  ib.  4 la  South- 
posed  ofy  the  heir  shall  have  it  by  way  ouse  v.  Bate,  2  V.  &  B.  396.  Dunnage 
of  resulting  trust.  TregonweU  v.  v.  White,  1  Jac  &  W.  583. 
Sydenham,  3  Dow*  210.  And  see  (y)  But  see  Bennet  ▼.  Davie,  post, 
Naeky.  Smith,  \1\e^^d.    Keltettr.  318.    Pawlety.  Delaval,2Yei.665. 
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l5*pn"w'       '^^^  ^^*^  ^**^^  ^^^  *"  '''^*'*  *"^  i»fcl«ii«r»  1  y^^'  230.  is 
(a)  Cited  ia     applicable  to  the  present  case,  where  the  Court  constrUed'a  will 

HewiTvenus  ***^^^  ^^^  express  words,  in  order  to  make  it  take  effect  ac- 
Ireland.  Vol.  cording  to  the  intention,  (viz.)  a  man  devised  an  estate  to  his 
eldest  son  and  the  heirs  of  his  body,  and  if  he  died  living  his 
ipother,  remainder  to  the  second  son,  and  because  it  could  not 
be  supposed  that  the  father  intended  to  prefer  his  second  son 
before  the  issue  of  the  eldest  where  the  eldest  had  died  in  the 
life  of  the  mother  leaving  a  son,  the  Court  adjudged  the  issue  of 
such  eldest  son  to  take,  and  understood  the  devise,  as  if  it  had 
been,  if  the  eldest  son  should  die  without  issue  living  the  mother, 
remainder  to  the  second  son.  (1) 


(1)  Et  vide  Kentish  v.  Jfewmanyhute,  in  Fonereau  v.  Fanereau,  3  Atk.  816. 

1  vol.  234.     Targus  v.  Puget,  2  Vez.  Lord  Hardwicke  expresses  his  disap- 

194.     Peat  V.  Powell,  Amb.  387.  W  probation   of  this  case  of  Newland  v. 

White  V.  Barber,  Amb.  yoi.  (w)    But  Shephard.  (v) 


(x)  S.  C.  1  Eden,  479.  {v)  And  see  Molesworth  v.  MoUs- 

(w)  S.  C.  5  Burr.  2703.  worth,  1  Cox,  75. 

CASK  51.  HYDB  versus  SKINNER. 

cLBspiELD?  SciNN£R  possessed  of  a  long  term  for  years  of  a  house  in  Mn- 
Lessor  cove-'  JieUL  with  the  appurtenances,  leased  the  same  to  the  plain- 
new^e^eHe  ^^'  testator  Hyde  for  five  years,  and  covenanted  for  himself 
at  the  request  and  his  executors,  to  renew  the  lease  at  the  same  rent  and 
within  the        ^n  the  same  covenants  upon  the  request  of  Hyde  within  the 

did"not*w-**  ^*""'  ^*^  *^®  '^^®®  ^^^^  within  the  term,  having  laid  out 
quest,  hut  ex*  a  considerable  sum  of  money  in  improving  the  premises,  and 
^t^bifi'tbe  ^^  executors  within  the  term  requested  the  defendant  the 
term ;  lessor    lessor  to  make  a  new  lease  to  them  fot  fifty  years  at  the  old 

is  compellable  ^  ^ 

to  renew.  rent. 

[  197  ]  Olj,  This  request  ought  to  have  been  made  by  the  lessee 

Hyde  and  not  by  his  executors,  who  may  be  insolvent  persons, 
and  consequently  the  lessor  in  danger  of  losing  his  rent. 

Xord  ChanceUar:  The  executors  of  every  person  are  implied 
in  himself,  and  bound  without  naming ;  and  the  meaning  of  this 
covenant  vtras  to  the  end  the  lessee  might  be  reimbursed  the 
money  which  he  had  laid  out  in  the  improvement  of  the  pre- 
mises^ for  wliich  reason  it  is  unmaterial  whether  the  testntor  or 
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the  executors  required  the  renewal  of  the  base,  it  need  hot  be     ^^JJ^'; 
per80iial« 

But  theii  die  request  for  the  making  of  a  new  lease  for  fiftf 
'  ytBX^  is  too  much  5  for  it  might  have  been  as  well  for  100  or 
200  years  ^  but  the  usual  term  for  leasing  being  for  twenty-one 
yearsy  let  the  defendant  demise  the  premises  to  the  plaintiff 
for  twenty-one  years,  or  for  any  lesser  term  as  the  plaintiff  shall 
elect. 

And  though  the  lease  is  to  be  made  on  the  same  covenants, 
yet  that  shall  not  take  in  a  covenant  for  the  renewing  this 
new  lease,  forasmuch  as  then  the  lease  would  never  be  at  an 
end.  (1) 

As  to  the  objection,  that  the  executors  might  be  insolvent 
tenants,  and  such  as  the  defendant  would  not  care  to  trust : 
to  this  it  may  be  answered,  that  there  is  to  be  a  clause  of. 
re-entry  in  the  lease,  and  the  value  of  the  premises  being 
doubled  by  the  improvements  of  the  original  lessee,  such  clause' 
of  re-entry  will  secure  the  landlord  against  any  insolvency  of  the 
tenant* 

Therefore  let  the  defendant  pay  costs  In  this  Court,  and  also     f  198  1 
at  law  for  the  ejectment  which  he  brought  against  the  plaintiff,^ 
and  in  virhich  he  has  recovered  judgment.  (2)    * 


(1)  Vidp  Jiridges  v.  Hitch^oct,  I  Cowp.  819.  TYiiton  v.  Foote,  2  Bro. 

Bro.  P.  C.  622.     Fumival   v.   Crew,  C.  C.  636.  (z) 
3  Atk.  83.     Russel  v.  Darwin,  2  Bro.        (2)  Reg.  Lib.  A.  1723.  fol.  170. 
C.  C.  689.  (note.)    Cooke  v.    Booth, 


{t)  S.  C.  2  Cox,  174.    Eed$haw  v.  nett  v.   Yielding,  2  Scb.  &  L.  549. 

Oovemor,  ^c.    of  Bedford  Level,  1  City  of  London  y.Mitford,\^\^.A\, 

Eden,  340'.     Baynham  v.  Guy*s  Hos-  Watson  v.    Hensworth   Hospital,  ib. 

pt<a/,  3  Ves.  295.    Moore  y.  Foley,  6  324.     Willan  v.    Willan,'l6  Ves.  84. 

Ves.  232.     Iggulden  v.  May^  9  Ves.  Bowling  v.  Mill,  1  Madd.  541. 
32.5,  7  East,  237,  2  N.  R.  449.    Har- 


MARLOW  verms  SMITH.  Case  52. 

Sir  Charles  Pitfield  seised  in  fee  of  the  manor  of  Hoxim  near  J2a!'pl?3.^^* 
Skareditch  in  Middlesex  on  the  marriage  of  his  son  Alexander  Ont  makes 
with  Mlizaheth  JValUty  by  indentures  of  lease  and  release  dated  gays, «  As  to 

*'  such  estate 
<*  MGpjibalbbless^  |u«  with*  I  devise  in  maaner  foUowiti^  ;*'  maer  which  he  gives  part 
to  J.  S.  antf  his  heirs,  &c,  and  devises  the  rest  of  his  estatf  \o  his  wife  in  fee :  this  passes  a 
trust-estate. 
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^Smito  ^'  ^^  ^^^^  ^"^  '^^  ^'  "^^^  ^^^'  conveyed  the  said  manor  of 
Hoxion  to  trustees  Sir  John  Buckworth  and  JFrands  Moore 
and  their  heirs,  to  the  use  of  the  said  Sir  Charles  Pitfield  for 
life,  remainder  to  the  use  of  his  son  the  said  Alexander  PitfUld 
for  ninety-nine  years,  (if  he  should  so  long  live,)  remainder  to 
the  use  of  the  said  trustees  and  their  heirs  during  the  life  of 
Alexander  Pi^eldj  in  trust  to  preserve  contingent  remainders, 
remainder  to  the  use  of  the  first,  &c.  son  of  Alexander  Piffield 
by  the  said  Elizabeth  in  tail  male  successively,  remainder  to 
trustees  for  500  years  to  raise  porUons  for  daughters  6f  the  mar*' 
riage,  remainder  to  the  use  of  the  heirs  of  the  body  of  the  said 
Alexander  Pitfield^  (who  is  still  living,)  remainder  to  the  use 
of  the  right  heirs  of  Sir  Charles  Pitfield. 

Sir  Charles  died ;  Alexander  Pitfield  had  issue  Charles  Pit- 
Jieldy  who  taking  ill  courses  runs  in  debt,  and  endeavouring  to 
sell  this  estate  in  his  father's  life-time,  prevailed  with  tiie  heir 
of  Moore  the  surviving  trustee  for  supporting  oontingent  remain* 
ders,  to  join  in  a  deed  of  bargain  and  sale  enrolled^  for  the 
making  a  tenant  to  the  pracipe;  and  a  recovery  was  sufiered 
to  the  use  of  Charles  Piffiel  in  fee.  Who  devised  all  hb  estate 
to  trustees  to  pay  his  debts. 
[  199  ]  But  it  happened  that  Francis  Moore  the  siirviving  trustee 
had  by  his  will  devised  in  manner  following,  '^  As  to  such  estate 
^^  as  the  Lord  had  bestowed  upon  him  he  devised  part  to  J.  S. 
'^  and  his  heirs,  and  all  the  rest  of  his  real  estate  he  devised  to 
"  his  wife  and  her  heirs." 

Charles  Pitfield  died  leaving  an  infant  son,  and  Alexander 
PUfield  had  issue  one  daughter. 

Upon  a  bill  brought  by  the  creditors  of  this  Charles  Pitfield, 
it  was  decreed,  that  this  reversion  of  Hoxton  should  be  sold  be- 
fore the  Master  to  the  best  purchaser,  for  payment  of  the  debts 
of  Charles,  and  Mr.  Swinfen  was  allowed  the  best  purchaser  at 
a  South'Sea  price,  in  trust  for  Serjeant  Mead,  who  deposited 
5001.  part  of  the  purchase-money. 

Whereupon  it  being  referred  to  a  Master  to  state  the  title, 
the  only  question  was,  whether  the  will  of  Moore  the  survivin^^ 
trustee  in  the  settlement  for  preserving  contingent  remainders, 
did  pass  his  interest  in  the  premises,  being  a  freehold  descendi- 
ble and  made  devisable  by  the  statute  of  Atiuds  ?  for  that  if  the 
will  of  Moore  passed  this  estate,  then  the  joining  of  his  heir 
would  not  make  a  tenant  to  the  prcBcipe,  and  so  the  recovery 
was  void,  the  consequence  of  which  would  be,  that  the  purchaser 
having  no  title  made  him,  must  be  discharged  from  the  purchase 
and  have  back  his  deposit. 
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For  the  creditors  it  was  insisted,  that  when  Moore  the  tes-  ^^!^  ^' 
tator  devised  all  the  rest  of  his  estate,  he  must  be  intended  to 
have  meant  his  own  estate,  and  not  an  estate  of  which  he  was 
but  a  bare  trustee;  for  such  estate  was  really,  truly  and  in  [  200  ] 
equity  the  estate  of  the  cesitd  que  trust;  and  this  construction 
appeared  to  be  the  more  reasonable,  from  the  words  which  the 
testator  had  used  in  his  will,  (viz.)  '^  As  ^to  such  estate  as  the 
**  Lord  had  bestowed  upon  me,''  for  they  must  be  supposed 
to  have  been  made  use  of  with  an  eye  to  such  estate  of  which 
the  testator  was  to  have  the  beiiqfii:  now  he  was  to  be  never  the 
better  for  the  trust-estate,  nor  to  have  any  advantage  therefrom. 
'  That  if  an  executor  should  grant  omnia  bona  sua,  this  would 
not  pass  the  goods  which  he  has  as  executor,  especially  if  at 
the  same  time  such  executor  had  any  goods  in  his  own  right  ; 
from  all  which  it  followed,  that  the  devise  would  not  pass  the 
trust-estate. 

'  On  the  other  -side  it  was  said,  that  Afoore's  devise  of  all  his 
lands,  passed  these  lands  of  which  he  was  but  a  trustee ;  for  in 
law  they  were  his  lands ;  and  it  is  at  law  that  the  operation  of 
this  will  must  be  determined ;  at  law  he  was  the  only  person 
who  could  recover  them. 

That  if  the  testator  had  by  his  will  devised  all  the  land  of 
which  he  was  seised,  it  must  undoubtedly  have  passed  these 
lands  ;  for  it  was  most  plain  the  testator  was  the  person  seised 
thereof. 

That  had  the  testator  been  attainted  or  outlawed  for  treason 
or  felony,  he  would  have  forfeited  these  lands ;  so  that  if  the 
lands  in  question  were  the  testator's  lands  to  forfeit,  they  were 
consequently  his  lands  to  grant  or  devise,  for  foriifatere  est 
alietmm  facere;  and  that  in  this  case  there  was  a  manifest 
diversity  betwixt  an  estate  which  a  trustee  has  in  trust,  and  the 
interest  which  an  executor  or  an  administrator  has  in  goods  as  [  201  ] 
executor  or  administrator ;  for  if  an  executor  or  administrator 
be  attainted  of  treason  or  feloiiy,  the  goods  which  he  has  as  ex-  - 
ecutor  or  administrator  would  not  be  thereby  forfeited ;  where- 
as the  lands  which  a  man  is  seised  of  as  trustee  would  in  such 
case  be  forfeited. 

But  if  there  was  the  least  doubt  of  the  title,  (which  it  was 
made  to  appear  there  was  by  the  opinion  of  Serjeant  Hoofer 
and  Mr.  fFebb,)  it  would  by  no  means  be  proper  for  the  Court 
of  Chancery  to  compel  the  party  to  accept  the  title ;  for  in  such 
case,  if  the  purchaser  should  be  sued,  where  could  he  have  re- 
course to  for  redress  ?  and  here  the  Court  was  compelling  the 
party  to  purchase  a  special  verdict  or  a  suitt 
Vol.  IL  h 


\ 
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MAttowtf.         Master  oft]ie  Rolls:  Though  tjiis  be  a  trust-^taie,  y^t  the 

The  Cotirt  will  legal  estate  being  in  the  devisor  in  the  eye  of  the  law^  it  is  hii 

"*^**£lSr*^*-  ^®^^  ^^^  ^  property,  and  therefore  passes  by  the  devise  of 

d«r  a  decree     his  estate ;  and  if  he  had  devised  all  the  land  ivhich  he  had 

doobtaa  *       ^^  seised  of^  these  lands  would  certainly  have  passed  (y) : 

ti**««  W  neither  can  there  be  any  inconvenience  in  such  construction] 

for  as  the  testator  himself  was  a  trustee,  so  shall  his  devisee  also 

^  a  trustee  to  preserve  these  remainders ;  and  there  being  the 

opinion  of  learned  men  against  the  title,  (viz.)  that  the  will  of 

the  testator  did  pass  this  trust-estate,  I  will  not,  nor  do  I  think 

it  reasonable  that  a  court  of  equity  should  compel  the  purchaser 

to  accept  the  purchase ;  and  therefore  he  must  have  back  his 

^i^eposit* 

Note;  In  this  case  Mr.  Talbot  insisted,  that  though,  when 
all  the  remainders  were  vested  remainders  in  tail,  the  trustees 
might  join  in  making  a  tenant  to  the  prcedpe  in  order  to  the 
[  202  ]  suffering  a  recovery,  yet  if  any  remainder  was  in  contingency, 
the  trustees  who  were  appointed  to  preserve  all  the  contingent 
remainders,  ought  not  to  join  in  suffering  a  recovery  to  bar 
any  such  remainders ;  if  they  did,  it  would  be  a  breach  of 
trust. 

That  accordiitgly  in  the  principal  case,  the  remainder  to  the 
use  of  the  heirs  of  the  body  of  Alexawder  Piffieldf  (who  was 
still  Ii\ing)  being  a  contingent  remainder,  and  the  said  Alex- 
ander  having  issue  a  daughter,  if  the  infant  son  of  Charles 
Pi{field  should  die  without  issue  in  the  life  of  Alexander^  Alex- 
dnder*s  daughter  might  be  heir  of  his  -body,  and  if  this  should 
be  a  breach  of  trust  in  the  heir  of  the  trustee,  the  purchaser 
having  notice  of  such  trust  might  be  liable  to  the  same,  and 
then  for  this  reason  also  it  could  not  be  a  good  title.  (1) 


(I)  Vide  Mansell  v.  Mansell,  post  678. 


(s)See  Cotton  v,  WUson,  post  S  vol.  Ex  parte  Breltell,  6  Ves.  577.)  that 

^W«  trust  estates  pass  by  a  general  devise, 

(y)  It  is  now  settled,  though  there  unless  a  contrary  intention  can  be  col- 
has  been  tome  doubt  upon  the  subject,  lected  from  the  will.  Roe  v.  ^eade,  8 
(i)tt]le  qf  Leeds  v.  Munday,  8  Ves.  348.  T.  R.  1 18.  Lord  Braybrooke  v.  Inskip, 
Ex  parte  Sergison,  4  Ves.  147-  At^  8  Ves.  417,  Ex  parte  Morgan,  10 
tomey^Oeneral  v.  JBiitfcr,  6  Ves,  339.  Ves.  lOl. 
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MR.  CLAVERING'S  Case.  Casb  63. 

Upon  a  motion  for  a  supplicavii  at  the  s^it  of  Mr.  Gray  of  ^^^^^iw 
Newcastle  barrister  at  law,  upon  articles  fil^d  on  oath  of  assault  2  Eq.  Ca.  Ab. 
and  battery  against  Mr.  Clavering,  and  that  he  went  i^  fear  of  ^'  P^*- 

his  life^  ofdUchargiD^ 

Lord  Chancellor  granted  the  writ,  which  commanded  the  »*"PP**^***^ 
party  complained  of  to  find  sureties  for  the  peace  for  a  twelve- 
month, and  ordered  it  to  be  indorsed  for  4000/.  which  the  party 
and  his  sureties  should  be  bound  in. 

Afterwards  Mr.  Solicitor  General  and  Mr.  Mead  moved  to 
discharge  this  order,  or  at  least  to  lessen  the  sum,  Mr.  Claver^ 
ing  bein^  only  tenant  for  life  of  his  estate^  and  mentioned  the 
statute  (a)  which  gives  costs  in  case  of  a  groundless  and  vexa^.     [  203  ] 
tious  complaint  of  this  nature.  cap.!!  ^^^' 

Lord  Chancellor :  I  will  not  discharge  the  order,  for  thjcn 
Mr.  Clavering  may  kill  the  man  ;  the  Court  interposes  in  this 
case  to  prevent  mischief  and  to  save  life,  and  it  is  an  order  of 
course  3  if  the  party  complains  of  vexation,  he  comes  too  soon^ 
let  him  stay  till  the  year  is  out,  and  behave  himself  quietly  all 
that  time ;  it  seems  that  Mr.  Clavering  is  a  man  of  a  turbulent 
aiid  dangerous  spirit,  that  his  friends  or  neighbours  are  afraid 
to  be  bound  for  his  quiet  behavioyr,  and  if  the  sum  be  too  great 
for  his  circumstances,  there  ought  to  be  an  affidavit  to  prove 
this  inability,  (z) 

Wherefore  deny  the  motion.  (1) 

It  seems  the  Master  of  the  Rolls  generally  refuses  to  gran( 
this  writ,  directing  the  party  grieved  po  apply  elsewhere^  (^z.) 
to  the  justices  of  the  peace. 


(I)  So,  King  v.  King,  3  Vez.  578- 


(»)  Ex  varte  Lewis,  Moge.  191.    Ex  Case,  2  V.  &  B.  182.    Do6iy»'«  Case, 

parte   Gibson,  Mose.  198.     And  see  3V.&B.  183.  Tunnicliff's  Case,  IJac. 

Ex  parte  Orosvenor,  post  3  toL  103.  &  W.348. 
Snelling  v.  Flatman,  Dick.  6.     Heyn's 


CLARKSON  verm  HANWAY  &  al\  Casb  m. 

Tab  bill  was  brought  by  the  plaintiff  a  pauper,  to  set  aside  a  2Ea.Ca,AU 
conveyance  made  by  Simon  Hanway  the  pldntjff's  liiubman  482.  pi.  22. 

510.  pi*  2» 
A  coi&i«y«ii^  by  a  weak  Biaa  for  a  small  oonsidenitioii  wtp  asides 

l2 
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ClJkRKSON  tf» 

Uanway. 


[  204  ] 


A  different 
consideration 
from  what  is 
expressed  in 
the  deed  not 
to  be  averred; 
and  though 
the  considera- 
tion of  blood 
be  a  good 
consideration, 
yet  that  not  to 
be  re^rdedy 
if  money  or 
the  grant  of 
an  annuity  be 
expressed  in 
the  deed. 
Also  a  good 
obJecUon,that 
the  grant  is  to 
two,  and  only 
one  of  kin. 

[»205  J 
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(and  to  whom  the  plaintiflF  was  heir  at  law)  to  the  defendants 
JiMQS  Hanway  and  Box  and  their  heirs. 

The  conveyance  was  by  indentures  of  lease  and  release  dated 
20  and  21  March  1717,  in  consideration  of  an  annuity  of  20/. 
a  year  to  be  paid  to  the  said  Simon  Hanway  for  his  life,  and  a 
fine  was  levied  to  the  uses  of  the  deed. 

And  by  another  deed  dated  22  March  1717,  between  the 
defendants  Box  and  Hanway  of  the  one  part  and  Sinwii  Han- 
way on  the  other  part,  reciting  that  20/.  a  year  for  the  life  of 
Simon  Hanway  was  to  be  secured  to  Sbnon  as  the  considera- 
tion of  the  conveyance,  the  defendants  Box  and  Hanway  seve- 
rally covenanted  for  the  payment  of  this  201.  a  year  to  the  said 
Simon. 

In  September  1719,  being  two  years  after  the  conveyance, 
Simon  Hanway  died  aged  seventy-four,  and  consequently  was 
seventy-two  years  old  when  he  bought  this  annuity. 

Objected  for  the  defendants,  that  Jmias  Hanway  was  a  kins- 
man of  the  grantor  Simon  and  of  his  own  name,  and  the  grantor 
had  often  declared  he  would  rather  that  his  kinsman  the  de- 
fendant Hanway  should  have  the  estate  for  this  annuity,  than 
any  other  person  for  a  more  valuable  consideration,  and  that  he 
was  willing  to  give  the  premises  to  his  kinsman. 

Master  of  the  Rolls :  Here  is  proof  that  Simon  Hanway  was 
a  weak  man  and  easily  to  be  imposed  upon.  And  though  tiie 
name  and  blood  had  been  a  sufficient  consideration  for  grant- 
ing the  premises  to  the  defendant  Hanway ^  yet  the  deed  itself, 
and  the  deed  of  covenants  dated  after  the  conveyance  to  the 
defendant,  and  likewise  the  answer,  all  put  the  defence  on 
another  foot,  making  the  201.  per  annum  to  be  the  sole  con- 
sideration for  the  purchase ;  and  indeed  the  consideration  of 
blood  could  not  be  the  inducement  for  ♦  the  conveyance,  be- 
cause the  defendant  Box,  though  no  relation,  was  thereby  to 
have  a  moiety  of  the  estate ;  and  it  would  be  of  mischievous 
consequence,  and  liable  to  the  danger  of  perjury,  which  the 
statute  of  frauds  intended  to  prevent,  to  suffer  parol  evidence,  to 
prove  blood  and  kindred  to  have  been  the  consideration  of  this 
conveyance,  (z) 


(2)  The  general  rule  upon  this  point 
is,  that  where  no  consideration  is  ex- 
pressed in  a  deed,  a  party  may  aver  and 
prove  considerations  in  support  of  it; 
and  where  a  consideration  is  expressed, 
a  party  may  still  aver  other  considera- 
tions not  ioconaistent  therewiUi.  MUd^ 


mays  Case,  1  Rep.  176.  Villers  v. 
Beamant,  Dyer,  146.  Bedelfs  Case, 
7  Rep.  39.  b.  Vernon's  Case,  4  Rep. 
3.  Ooodtitlev.Petto,Sir.9^.  Pea- 
cock V.  Monk,  1  Vez.  127.  Roe  r. 
Tranmarr^  Willes,  682,  2  VTUs.  75. 
Chapman  v.  JSmery,  Cowp.  278«  ^^ 
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All  which  more  particularly  appears  from  the  contradiction  Clarkmn  v. 
of  this  parol  evidence^  for  part  of  it  says^  that  Simon  Hantoay 
declared  he  would  give  this  estate  to  the  defendant  Hamoay^ 
at  the  same  time  another  part  of  the  same  evidence  tends  to 
prove^  that  the  said  Simon  sold  it  him  in  consideration  of  the 
annuity. 

Neither  has  there  been  the  least  evidence  read  of  any  in-  £videDceof 
structions  given  by  Simon  Hanway  to  the  drawer  of  the  deed  no  proof  that 
for  the  preparing  thereof,  though  the  man  has  been  examined  *°y  "i«truc- 
who  drew  the  same.     On  the  contrary  it  is  confirmed,  even  by  giren  by  the 
the  answer,  that  the  defendant  Jonas  Hanway  alone  gave  in-  wh«n?he'deed 
structions  for  the  preparing  of  the  deed  5  nor  does  it  appear  ^*Jl  °°*  ^^^ 
that  at  the  time  of  executing  the  deed  it  was  read  over  to  Simon 
Hanway. 

Taking  it  then,  (as  is  admitted  by  part  of  the  answer,)  that 
Simon  Hanway  intended  to  sell  this  estate,  it  seems  clearly  to 
be  a  very  weak  bargain,  to  sell  an  inheritance  of  ^  401.  per 
annum  for  an  annuity  of  20/.  per  annum  and  this  annuity  se- 
cured by  a  covenant  only,  instead  of  a  mortgage  of  the  same 
estate  ;  and  this  to  a  person  at  that  time  seventy-two  years  old^ 
and  who  had  not  the  deed  itself  in  his  hands. 

All  this  is  fraud  apparent  j  and  judging  upon  the  face  of  a     [  206  ] 
deed  is  judging  upon  evidence  which  cannot  err  i  whereas  tlie 
testimony  of  witnesses  may  be  false. 

Therefore  let  the  defendants  Box  and  Hanway  re-convey  the 
estate,  and  deliver  up  the  writings,  and  pay  back  the  rents 
which  they  have  received  from  the  premises,  beyond  what  they 
have  paid  for  the  annuity,  and  let  them  do  this  in  a  reasonable 
time ;  within  a  month,  or  else  to  pay  costs. 

This  decree  was  affirmed  on  an  appeal  to  Lord  Chancellor 
Maccle^ld.  (1) 


(I)  White  V.  Small,  2  Cha.  Ca.  103.  man  v.  Green,  2  Vez.  627-  (2)  FUmer 
Bennet  v.  Vade,  2  Atk.  324.  Evans  v.  Goti,  7  Bro.  P.  C.  70.  are  cases  of  the 
▼.  Blood,  4  Bro.  P.  C.  657.    Bridge-    same  nature,  (y) 


V.  Scammonden^  3  T.  R.  474.  Shwe 
V.  Pincke,  5  T.  R.  124.  Hartopp  v. 
Hartoppy  17  Ves.  192,  But  where^  as 
in  the  principal  case«  the  consideration 
expressed  in  a  deed  is  impeached  on  the 
ground  of  fraud,  the  party  claiming  un- 
der the  deed  cannot  aver  in  its  support 
considerations  different  from  that  ex- 
pressed. Bridgman  v.  Green,"  2  Vez. 
&Z7.  Watt  v.  Grove,  2  Sch.  &  L.  501. 
Waian  V.  Willan,  2  ]>0W|  282. 


(z)  S.  C.  Wilmot,  58. 

(y)  Webb  V.  St,  Lawrence,  6  Bro. 
P.  C.  30.  Nantes  v.  Corrock,  9  Ves. 
182.  Huguenin  v.  Basely,  14  Ves. 
273.  Waian  V.  Willan,  16  Ves.  7«,  2 
Dow,  282.  Watt  v.  Grove,  2  Sch.  & 
L.  501.  Aylward  v.  Kearney,  2  Ba. 
&  Be.  463.  Whalley  v.  Whalley,  1 
Mer.  436.  Griffiths  v.  Robins,  3  Madd. 
191. 
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Case  55.  CHILD  versiis  HUDSON'S  BAY  COMPANY. 

c^^FiELo*  ^^^  Stephen  Evans  was  one  of  the  proprietors  of  the  stock  of 
Hudson's  Bay  the  Hudson's  Bm/  Company^  which  company  are  made  a  cor- 
may  ?»y°tbeir^  poration  by  charter,  and  are  thereby  empowered  to  make  bye- 
bye-laws         laws  for  the  better  Government  of  the  company,  aiid  for  the 

make  ]%stnc'  »       w  ■* 

tions  upon        mansl^ement  and  direction  of  their  trade  to  Hudsan*s  Bay. 

their  stock, 

(viz.)  tliat  it  shall  first  be  liable  to  pay  the  debts  due  lb  tbemselves  ft6tn  their  own  members, 

or  to  answer  the  calte  of  Uie  ccmipaoy  upon  the  stock. 

■ 

Accordingly  they  made  a  bye-law,  that  if  any  of  theif  mem- 
bers should  be  indebted  to  the  company,  his  stock  in  the 
company  should  be  in  the  first  place  liable  to  the  debts  which 
such  member  should  owe  the  company;  and  that  the  com- 
pany might  seize  and  detain  the  said  stock  for  the  debts  due 
to  them. 

One  J.  S.  was  ihtrusted  to  act  for  them  lipon  a  project  of 
insurances  on  marriages  and  apprentices,  (viz.)  that  on  the  htis- 
bmrd's  or  apprentice's  paying  do\*m  such  a  sum  to  the  said 
[  208  ]  J'  S,  that  then  the  said  / .  S.  should  pay  sd  Aiuch  to  th« 
widow  of  the  said  husband,  in  case  she  stii^viVed  f  or  to  the 
apprentice,  if  he  sholiM  come  out  of  his  apprentiiceship  and  set 
up  a  trade ;  and  the  said  J.  S.  was  only  a  servant  of  the  com- 
pany's who  received  in,  and  made  orders  to  issue  and  pay 
out  this  money ;  and  it  was  on  this  account,  and  in  trtifst  for 
the  Company,  that  Sir  Stephen  Evans  was  indebted  to  the  said 
J.S. 

Afterwards,  on  Sir  Stephen  Evans's  becoming  a  bankrupt,  the 
assignees  under  the  commission  brought  a  bill  against  the  com- 
pany, shewing  that  the  said  Sir  Stephen  Evans  had  15001.  in 
their  stock,  and  praying  an  account  of  the  profits  and  dividends 
thereof. 

The  defendants   the  company   insisted,   that  Sir   Stephen 

Evans  was  indebted  to  J.  jS.  their  trustee  in  the  sum  of 

and  that  Sir  Stephen*s  stock  ought  to  be  liable  to  pay  that 
debt. 
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Objected  for  the  ptaintiflfs  (by  fFearg  Solicitor  General)  that  Chjlp.^  , 
this  bye -law  of  the  company  ivas  void,  (viz.)  that  the  stock  Company. 
of  the  company  should  be  liable  to  any  one  debt  in  prefer- 
ence to  another  :  for  that  all  debts  ought  to  be  paid  according 
to  course  of  law,  and  no  bye-law  could  be  made  to  the  preju- 
dice of  a  third  person,  who  might  be  a  Creditor,  so  as  to  post- 
pone him  J  that  it  was  as  if  two  co-partners,  ort  their  enferihg 
into  co-partnership,  should  covenant  that  tlie  stock  of  each  part- 
ner should  be  first  liable  to  the  debts  which  h,e  should  owe  to 
the  other  partner,  before  the  debts  which  he  should  owe  to  any 
other  person. 

Loi'd  Chancellor :  This  is  a  good  bye-law ;  for  the  legal  in-  ^  *  bye-law 

of  ft  compaoy 
terest  of  all  the  stock  is  in  the  company,  *  who  a^re  trustees  for  to  seij^  a 

the  several  •members,  and  may  order  that  the  dividends  to  be  JJ^ckfor  a 
made  shall  be  under  particular  restrictions,  or  terms ;  and  by  debt  diie  from 
the  same  reason,  that  this  bye-law  is  objected  to,  the  common  the  compaoyy 
bye-laws  of  companies,  to  deduct  the  calls  out  of  the  stocks  •  ?  S^itl^'be 
of  the  members  refusing  to  pay  their  calls,  may  be  said  to  bie  not  due  to  tiie 

„-^j  company  but 

V<«^'  totlSftrna. 

tees,  tlien  the  bye-law  will  not  extend  to  it* 

As  to  the  other  part  of  the  bye-law  empowering  the  company  [  *209  J 
to  detain  and  seize  the  stock  of  such  member,  that  is  also  good; 
but  then  there  ought  to  be  some  act  done  by  the  company,  to 
order  or  declare,  that  the  stock  of  such  member  is  seized  for  the  . 
debt  due  to  the  said  company ;  but  this  being  a  bye-law,  to  the 
prejudice  of  other  creditors,  it  shall  be  taken  strictly,  and  not 
to  extend  to  such  debt  as  the  memoer  does  not  owe  in  law,  but 
only  in  equity ;  and  in  the  present  case  this  is  in  law  a  debt 
due  to  J.  S, 

A  corporation  has  an  implied  power  to  make  bye-laws ;  but     -Sl^^^Z. 
where  the  charter  gives  the  company  a  power  to  make  bye-  power  by  their 
laws,  they  can  only  make  them  in  such  cases,  as  they  are  en-  ^  course 
abled  to  do  by  the  charter ;  for  such  power  given  by  tlie  char-  i™**^**?^**.* 
ter  implies  a  negative,  that  the v  shall  not  make  bye-laws  in  any  they  have  a 

other  cases.  ..^we?to"!nake 

bye-lawt  for  the  manafircnient  of  their  trade,  they  cannot  make  bye-laws  for  carrying  on  pro- 
jects foreign  to  the  affairs  of  tbe  company. 

Thus,  where  the  company,  in  the  principal  case,  have  a  power 
given  them  by  the  charter  to  make  bye-laws  for  the  maiia^e- 
ment  of  their  trade  to  Hudson*s  Bay,  this  power  implies  a  ne- 
gative, that  they  cannot  make  any  other  bye-laws  (2) }  a  for- 


(r)  See  Meliorucchi  v.  Royal  Ex-    Rex  v.  Oinever,  6  T.  R.  732.     Rex  v. 
change  Assurance  Company,  1  Eq.  Abr.     Tappenden,  3  East,  186. 
8.  pi.  8.   Rex  V.  Spencer^  3  Burr.  1827- 
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Child  V.      i{cn  they  cannot  make  bye-laws  in  relation  to  projects  and  id- 
Company,     surancesj  which  by  (o)  act  of  parliament  are  declared  to  be 


(y)  If  the  insurances  proposed  by  the  insurances.      The    parts   of  the  act 

Company  were  illegal  under  the  st.  6  which  relate  to  projects,  s.  18,  19,  20, 

G.  1^  they  were  so  only  as  projects ;  have  been  repc^ed  by  st.  6  G.  4.  c. 

for  that  act  extends  to  none  but  marine  91. 


Case  56.         *  DUKE  OF  RUTLAND  &  al'  versus  DUCHESS  OP 

RUTLAND  &  al\ 

LoM  Mac  Lady  JRachael  Manners,  sister  to  the  plaintiff  the  Duke  of 
2  £q  Ca.  Ab  ^^^^^  having  a  portion  left  her  by  her  father  the  late  Duke, 
416.  pL  10.  and  being  entitled  to  other  money  which  in  the  whole  amount- 
One  makes  a  ^  ^  about  10,000/.  and  was  either  secured  by  mortgages  or 
wUl  and  an  charged  upon  land,  made  her  will,  in  the  beginning  of  which 
^vc8  a  legacy  mentioning  of  what  her  estate  consisted,  and  that  she  in- 
cs^tor^^^  tended  to  dispose  of  the  same  by  her  will,  she  gave  to  every 
make*  no  dig-  one  of  her  brothers  and  sisters,  and  also  to  her  half  brothers 
•urplus ;  parol  ^^^  sistcrs,  pecuniary  legacies,  particularly  to  her  eldest  bro- 
thl  Ste^^  ther  the  plaintiff  the  Duke  5001.  after  which  she  made  no  dis- 
and  deciara-    position  of  the  surplus  of  her  personal  estate,  but  left  the  Duke 

tionoftbetes-       .  . 

Utortoachinr  ®*^*^  executor. 
tile  surplus  aamitted. 

[  *210  ]  There  were  three  witnesses  to  the  will,  the  Duchess  of  De- 
vonshirey  Mr.  Vernon  a  clergyman,  who  drew  the  will^  and  one 
— — ^  a  servant. 

Mr.  Vernon  the  vntness  said,  that  the  testatrix  the  Lady 
JRachael  Manners  did  not  give  any  express  instructions  for  leav- 
ing the  surplus  to  the  plaintiff  the  Duke ;  but  that  he  under- 
stood and  supposed,  that  his  Grace  was  to  have  the  surplus  of 
her  personal  estate ;  and  that  for  the  reasons  following,  because 
she  had  made  him  sole  executor,  also  for  that  when  ^the  testa- 
trix had  given  several  legacies,  he  asked  her  whether  she  would 
give  more  legacies,  to  which  the  testatrix  replied.  No;  that 
then  he  (the  witness)  asking  her,  whom  she  would  make  exe- 
cutor, she  replied,  she  would  make  the  Duke  her  brother  sole 
executor ;  and  that  she  hoped  his  Grace  would  not  take  it  ill, 
[  2U  ]  that  she  had  given  so  much  away  from  him ;  and  that  the  next 
day  afterwards  the  testatrix  sent  to  the  Duke,  desiring  him  to 
take  care  of  a  legacy  of  100/.  which  she  had  directed  to  be  paid 
to  the  poor. 
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The  Duchess  of  Devonshire  swore^  that  to  the  best  of  her  re-    j^ JJSlnd  u^ 
roembraiice,  the  testatrix  being  asked  at  the  time  of  making  the     Ducbcts  of 
will^  whether  she  intended  that  the  surplus  of  her  personal  estate       utlano. 
should  go  to  the  Duke  her  executor,  answered,  YeSm 

llie  servant,  who  was  the  third  subscribing  witness,  deposed, 
that  the  testatrix  being  asked  who  she  designed  should  have 
the  surplus  of  her  personal  •  estate,  expressly  answered,  the 
Dftke  her  brother. 

To  all  which  it  was  on  the  opening  of  the  cause  objected, 
that  parol  evidence  relating  to  the  declarations  of  the  testatrix, 
who  she  intended  should  have  the  surplus  of  her  personal, 
estate,  ought  not  to  be  read,  in  regard  this  would  introduce 
all  the  mischief  and  inconvenience,  which  the  statute  of  frauds 
and  perjuries  was  made  to  prevent. 

Seal  per  Cur* :  Let  the  evidence  be  fead,  and  we  will  judge 
of  it  afterwards ;  and  the  said  evidence  being  accordingly  ready 
and  after  hearing  counsel  on  both  sides.  Lord  Chancellor  pro* 
ceeded  to  give  his  opinion  as  follows : 

As  I  have  several  times  (a)  decreed  it,  so  I  think  it  grounded  .  ^  g^  ^^^ 
on  the  greatest  reason  and  justice,  that  where  there  is  an  case  of  Far- 
express  legacy  given  to  an  executor,  and  no  devise  of  the  sur-  Knf^htley, 
plus,  such  surplus  shall  go  ♦  according  to  the  statute  of  distri-  j^ni^ff  * 
bution  to  the  next  of  kin.    As  to  the  executor's  being  entitled  speaking,  if 
thereto,  it  might  with  equal  reason  be  said,  that  where  the  express  legacy 
spiritual  court  grants  administration  to  a  person,  this  shall  en-  ^  ^®  a^^d'« 
title  the  administrator  to  the  surplus  after  debts  pud;  whereas  vise  of  the 
neither  executor  nor  administrator  have  any  legal  interest  in  the  ex^utor  sbaU 
personal  estate,  but  are  vested  only  with  a  legal  power  over  it,  not  have  the 
just  as  every  trustee  has  a  legal  power  over  his  trust*estate.         -  the  same  shaU 

If  an  executor  or  administrator  had  any  legal  or  beneficial  ^iJ^J^jJJjT 
interest  in  the  personal  estate,  they  would  by  consequence  have  iog  to  ibe 
a  power  of  devising,  it  by  will;    but  it  is  plain  they  cannot  *r  #212  1 
devise  it. 

Nay,  it  is  demonstrable,  that  an  executor  has  no  legal  in- 
terest ;  because  when  an  executor  dies  intestate,  whatever  is 
his  will  go  to  his  administrator;  whereas  all  the  personal 
estate  of  his  testator  will  belong  to  the  administrator  de  bonis 
noUy  Ifc.  and  not  to  the  administrator  of  the  executor. 

Secus,  If  the  executor  be  also  a  residuary  legatee,  which 
shews  that  whatever  the  executor  has  as  executor,  is  only  jure 
alieno  ;  and  it  is  no  ailment  to  say,  that  as  when  I  make  such 
a  one  my  heir,  I  give  him  my  real  estate ;  so  by  the  same  reason, 
by  making  him  executor,  I  give  him  my  personal  estate ;  for 
the  heir  is  sued  in  the  debet  If  detinet ;  but  the  suit  against  the 
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Dak^  tif      eicecvtdr  must  be  in  the  detinet  only ;  and  the  disets  are  said  to 
Dachefls  of    be  bona  tesiaioris,  and  not  bona  exeaiiorii ;  and  the  appoint- 
f  v^Ji^^fc '     ing  one  executor^  is  only  appointing  him  to  (a)  execute  the  will 
case  of  Far-     of  the  deceased. 

K^ShUy '  vol.      *  '^^  difficulty  would  be  to  maintain,  that  if  one  ihonld  make 
1. 544.  a  man  executor  without  either  disposing  of  the  surplus,  or  giving 

l  J    an  express  legacy  to  the  executor,  such  executor  should  have 

the  surplus. 

But  it  having  bieen  held,  that  wher6  no  express  legacy  has 
b^en  giv^n  to  the  executor,  he  will  be  entitled  to  the  surplus; 
and  on  the  other  hand,  that  the  having  given  a  legacy  to  the 
executor  implies  he  shall  have  no  morCy  for  that  otherwise  he 
would  have  all  and  some;  I  will  not  alter  these  resolutions. 

Giving  to  the  next  of  kin  express  legacies,  even  though  it  be 
to  all  the  next  of  kin,  will  not  exclude  them  from  coming  i^  for 
the  surplus  upon  the  statute  of  distribution ;  and  there  is  still 
much  less  reason  for  it  wher^  the  legacies  to  the  next  of  kin  are 
unequal. 

It  is  very  fiecessary  that  (he  rule  of  property  should  be 
known,  fixed,  and  certain,  that  people  may  know  which  way  to 
steer. 

And  it  is  true,  that  the  Court  has  frequently  shewn  this 
favour  to  the  executor,  to  allow  parol  evidence  in  proof  of  the 
intention  of  the  testator,  to  rebut  that  equity  which  otherwise 
would  be  in  favObr  of  the  hext  of  kin.  (1) 
(a)  2Vern.  Thus  in'  thd  case  of  Lady  (a)   Gcdnsborough  versus  Lord 

252.  &  atiic  Odinsboroughy  where  the  testator  directed  the  scrivener  to  give 
the  sui^lus  to  the  executrix,  which  the  scrivener  omitted  to  do, 
conceiving  the  same  to  be  implied  by  making  the  wife  executrix ; 
/  this  was  a  piece  of  obstinacy  in  the  drawer  of  the  wilf,  for 
which  the  executrix  ought  not  to  suflFer. 
r  214  1  ®^^  ^^^^  ^^^  evidence  is  very  strong,  that  the  testatrix  in- 
tended the  surplus  to  the  executor,  and  this  is  evidence  of  the 
declaration  of  the  testatrix  at  the  time  of  making  the  Will. 

It  is  material,  that  the  testatrix,  reciting  her  personal  estate 
in  the  beginning  of  the  will,  declares  her  intention  to  dispose 
of  it ;  which  must  be  understood  of  her  intention  to  dispose  of 
the  whole. 

Also  when  the  will-maker  (Rf  r.  Pernon)  asked  the  testatrix, 
whether  she  would  give  any  more  legacies?  she  said  No;  and 


(1)  Vide  Eachfield  v.  Careless,  ante,  158. 
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thereupon  Mr.  Venum  said,  Wh6  thfen  will  yoftt  mdke  ydur    -J^^*  ^ 
exeeutor  ?  to  which  she  repKed,  My  brother  the  Duke^  Duchess  of 

Agun,  the  testatrix  declared,  that  she  h<>ped  het  brother  ^tlamd. 
would  not  take  it  ill  that  she  had  ^ven  so  much  from  him ; 
which  is  an  argument,  that  she  thought  the  legacies  ^hibh  were 
given,  were  to  the  prejudice  of  her  executor  and  not  of  her 
next  6f  kin ;  as  it  would  have  been,  were  the  next  of  kitt  to 
have  the  surplus. 

The  Duchess  of  Dewnshire*^  evidence  is,  that  the  testaitrix 
declared  the  Duke  should  have  the  surplus. 

Moreover  the  servant  po^itiv^ly  swears,  that  the  testatrix 
declared  the  executor  the  Duke  should  have  the  surplus,  which 
Mr.  Vernijfn  the  will-maker  might  not  mind,  he  being  at  that 
time  otherwise  employed  {mdelicet)  in  writing  the  will. 

It  is  further  material,  that  the  testatri3(  sent  to  her  executor  [  215  ] 
and  not  to  her  n^Xt  of  kin,  acquainting  him,  tbi^  she  desired 
100/.  should  be  given  out  of  her  estate  to  the  pool:  \  which, 
though  it  be  a  void  legacy,  (because  not  in  writing)  yet  is  an 
evidence  of  her  intention,  or  of  her  considering  her  executor 
as  the  only  person  concerned  in  the  surplus ;  and  therefore 
gave  him  notice  of  what  she  desired  might  be  done. 

After  all  I  own,  that  the  allowing  parol  evidence  is  exceed- 
ingly dangerous  and  not  to  be  done,  in  case  of  discourses  at  a 
different  time  from  that  of  making  the  will.  But  yet  abstract- 
edly from  that  case,  parol  evidence  has  been  admitted. 

Thus  1*/,  In  (a)  Cheney's  case,  where  one  had  two  sons  of  [a)  5  Co.  68. 
the  same  name,  it  was  held  necessary  that  parol  evidence  should 
be  given   to  ascertain  which  of  the  sons  was  meant,  else  the 
will  must  have  been  void.  (1) 

2d/y,  In  the  case  of  (6)  Litton  v.  Litton^  where  Sir  WiUiam  ,,v  j.     ^  . 
Litton  devised  all  his  lands  out  of  settlement,  Lord  Cowper  Chan,  part  3. 
allowed  parol  evidence  to  be  read,  though  it  is  true  (c)  one  of  2*Vcrii,  621.  * 
the  judges  who  were  assistants  to  him  at  that  time,  was  of  &  ^^dc  ante 
opinion  against  the  reading  it ;  in  which  case  the  fact  was,  that  *(c)  Mr.  Just, 
some  lands  were  out  of  all  settlements,  some  were  in  settle-  JaVernrbur** 
ments,  but  the  limitations  were  spent,  and  other  lands  were  in  by  Reports  in 
settlement,  but  the  reversion  in  fee  was  in  the  testator.  jud^  appear 

to  have  been  uDanimous  for  rcadiDg  it. 

(1)  So,  Bay  lis  v.  Attorney-General,    373.  Countess  of  Shelbume  v.  Earl  of 
2  Atk.  239.  Ulrich  v.  Litchjield,  2  Alk.     Inchiquin,  1  Bro.  C.  C.  341.  («) 


(2f)  And  see  Beaumont  v.  Fell,  ante,  140. 


215  DE  TERM.  S.  HILL.  1723. 

Duke  of^        Sdljfy  In  (dl)  BaU  and  SfiiiiVs  case  it  was  held^  that  wheie 
Dachess  of    a  wifie  was  made  executrix,  and  had  an  express  *  l^acy  given 

Rutland.     ^  i^^-    ^j^^  should  nevertheless   be  entitled  to  the  surplus, 
r  *  216  1  . 

ids  9V  because,  it  was  the  case  of  a  wife;  and  if  a  wife  is  to  be  so 

C75.  Where     regarded,  I  take  the  principal  case  to  be  stronger,  where  the 

uL^execu*  ^^^^  ^^  *®  '^^'y  *®  l>vke,  who  bears  the  honour  of  the 
trix»aDd«ttbe  family,  is  made  executor,  and  who  may  be  justly  thought  to 
bad  an  express  he  above  the  drudgery  of  being  a  bare  executor,  consequently 
legacy,  yet      J  ^i)  rather  suppose  that  somethinfir  beneficial  was  intended 

she  has  under     ,  *  *^  ® 

some  circum-   him. 

held^titled        ^^^  I  am  the  rather  induced  to  be  of  this  opinion  in  regard 

to  the  sur-  the  Duchess  of  Rutland^  though  she  claims  to  be  let  in  for  an 
plus ;  a  for-  ,,  •,,  ^,1^.  ... 

tiori  where  the  equal  share  with  the  rest  of  the  defendants,  yet  being  Data 

Srutk or*"  mother-in-law  to  the  testatrix,  if  the  surplus  had  been  db- 

honour  of  the    tributable,  she  as  not  being  of  the  blood  of  the  testatrix,  could 

^'  have  claimed  no  part  upon  the  statute  of  distribution. 

In  all  which  points  Lord  Chancellor  was  very  clear.  (1) 


(I)  Reg.  Lib.  A.  1723^  fol.  515. 
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STENT  versus  BAILIS.  Ca«b  57. 

Thb  bill  was  to  be  relieved  agunst  a  contract  in  writing  for    AttheRolU. 
the  sale  of  eleven  shares  of  the  Lustring  Company  at  58(.  a  2  Eq.  ^^' 
share,  with  the  10/.  per  cent,  which  the  company  had  called  pLio. 
in^  and  which  the  defendant  the  seller  had  agreed  to  pay. 

The  articles  of  agreement  were  dated  10  Jug,  1720.  and 
the  money  to  be  paid  on  the  then  next  opening  of  the  com- 
pany's books,  at  which  time  the  defendant  was  to  transfer  die 
shares  to  the  plaintiff. 

The  scrivener  drew  the  articles  according  to  these  instruc- 
tions ;  but  at  the  meeting  of  the  parties  in  order  to  seal,  the 
defendant  the  seller  of  the  stock  insisted  that  he  would  not 
sell,  unless  the  plaintiff  would  agree  to  pay  the  purchase- 
money  at  all  events  at  such  a  day  certiun,  whether  the  books 
did  then  open  or  not;  and  the  stock  being  then  risen,  the 
plaintiff  consented  to  execute  an  indorsement  on  the  articles  to 
that  purpose,  which  articles  and  indorsement  were  executed  at  r  918  1 
the  same  time  in  a  tavern. 

On  the  20th  of  August  a  scire  fadas  issued  to  repeal  the 
patent .  granted  to  this  company,  and  at  the  same  time  a  pro- 
clamation was  publbhed  to  forbid  proceeding  in  transfers,  and 
an  (a)  act  of  parliament  afterwards  passed  making  it  a  prce-  (a)  6  Geo.  i. 
murdre  to  have  any  dealings  with  those  bubbles,  {z)  ^^^'    * 

The  company  remitted  the  call  of  10/.  per  cent  and  in  lieu 
thereof  accepted  2/.  per  cent,  but  never  afterwards  opened  their 
books,  nor  (as  their  own  secretary  deposed)  were  they  ever 
likely  to  do  so. 

The  defendant  BaiUs  brought  an  action  on  the  articles,  to 
which  the  plaintiff  had  pleaded  nan  est  factum,  and  on  a  ver- 
dict for  Bailis  at  law,  Stent  sued  out  a  writ  of  error,  and  (in 
bringing  a  bill  in  this  Court,  obtained  an  injunction. 


{z)  This  part  of  the  st.  6  0. 1.  c.  18.  is  repealed  by  st  6.  0. 4.  c.  91. 
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Stbntv. 
Bailis. 


[219] 


Against  na- 
tural justice 
that  any  one 
should  pay  for 
a  bargain 
which  he  can- 
not have. 

i  220] 


At  the  hearing  of  this  cause,  it  was  objected  for  the  defen- 
dant, 

1st,  That  though  this  was  an  hard  case  on  the  now  plaintifT, 
yet  that  it  had  been  likewise  hard  on  the  defendant,  who  was 
not  a  contriver  of  the  project  buC  a  sufferer  by  it,  having  him- 
self bought  stockp  at  high  rates. 

2dfyf  That  eijuity  ought  in  such  cases  to  stand  neuter,  and  to 
let  the  hardship  rest  where  the  law  had  cast  it,  and  at  law  the 
now  defendant  had  a  verdict. 

Sdlyy  That  it  could  not  be  pretended  here  was  any  fraud  on 
the  defendant's  side,  who  from  the  time  of  the  contract  made, 
was  a  trustee  for  the  buyer,  at  whose  risk  any  accident  which 
had  fallen  upon  the  stock  from  the  time  of  the  contract,  must 
be ;  and  that  tl^is  wa^  nojt  pnreasonable,  since  he  would  have 
been  entitled  tq  the  b^efit  of  it,  had  it  rose  in  the  price ;  and 
^at  though  the  bppks  h^id  been  shut  up  for  some  time,  yet  it 
^as  impossible  to  know  but  that  they  might  open  again,  and 
that  in  a  li^le  time, 

4thly,  As  to  the  calls  of  102.  per  cent,  to  l^  paid  by  the 
buyer,  though  these  were  afterwards  countermanded,  and 
instead  thereof  22.  per  cent,  had  been  accepted,  this  was  smd 
to  ))e  do^e  in  pursuance  of  orders  and  bye-laws  made  by  the 
company,  to  which  every  purchaser  and  proprietor  must  submit ; 
and  all  that  the  defiendant  JBailis  was  to  sell,  was  his  right, 
which,  let  it  have  b^en  what  it  would,  the  plaintiff  was  to  pay 
so  much  money  for  it ;  and  if  the  act  of  parliament  had  made 
this  matter  criming],  or  the  dealing  in  it  a  prcBmunire,  the  now 
plaintiff  might  have  taken  advantage  of  it  at  law. 

Sihljfi  That  if  the  money  had  happen^  to  have  been  paid, 
surely  equity  would  not  have  compelled  it  back  again.  And 
as  equity  wquld  not  perhaps  have  helped  the  defendant  to  the 
del^t,  had  it  turned  out  a  losing  bargain,  so  there  was  as  little 
reason  for  i|;  ^  interpose  or  deprive  the  defendant  of  the  ad- 
vai\tage  which  be  had  now  gained  at  law  by  the  verdict. 

Master  of  the  Rolls :  It  is  against  natural  justice,  that  any 
pnp  should  pay  for  a  bargain  which  he  cannot  have;  there 
ought  to  be  quid  pro  quo,  but  in  this  case,  the  defendant  has 
sold  t^e  plaintiff  a  buhblf  or  moonshine. 
.  It  i?  impp^sible  that  this  bargain  should  ever  be  made  good 
tpi  the  plaintiff,  for  l^re  is  proof,  by  the  company's  own  secre- 
tary, of  hi§  having  advised  with  |hree  eminent  counsel,  who 
all  agreed  that  the  company  cannot  justify  accepting  any  more 
transfers^  and  the  money  cannot  be  sdd  to  be  due  in  conscience, 
supposing  th^  plaintiff  to  be  incapable  qf  coining  at  what  be 
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contracted  (oh  and  in  consideratipn  whereof  he  was  to  pay  his      ^'^^  ^' 
money. 

If  I  should  buy  an  house,  and  before  such  tim0  ashy  the  if  i  article  to 
artiples  {  am  to  pay  for  the  same,  the  house  be  burnt  down  by  ^ J  ^e^housc 
casualty  of  fire,  I  shall  not  (I)  in  equity  be  bound  to  pay  for  U  burnt  down 
the  bouse,  and  yet  the  house  may  be  built  up  again ;  but  I  of  ^mait,Y 
doubt  it  will  be  impossible  to  set  up  the  company  again,  as  in  ^  ^^J^^^^ 
t|ie  other  case  the  seller  may  do  the  house.  money. 

It  is  considerable,  that  the  contract  was  made  in  1720, 
which  being  near  four  years  since,  and  the  books  having  never 
been  opened  since,  it  is  to  be  presumed  they  never  will. 

As  tQ  the  objection,  that  the  plaintiff  here  might  have  de-  * 

feqded  himself  at  law,  he  was  poHJcep*  criminisy  and  there- 
fore could  not  (I  doubt)  have  taken  advantage  of  the  statute ; 
besides,  matters  of  fraud  are  cognizable  (a)  in  equity,  as  well  ^^j.^**  ^^* 
as  at  law.    The  original  contract  was  to  pay  the  purchase-  WooUaston  & 
money  upon  the  transfer,  both  which  were  to  be  made  simul    ^^  ' 
If  semel^   and  the  meaning  of  the  indorsement  is  no  more^ 
than  that  if  the  books  should  not  open  ot\  tbe  very  day  that 
was  appointed  for  that  purpose,  the  now  plaintiff  would  not 
insist  upon  the  precise  time,  but  would  pay  the  money. 

But  still  hejnust  be  supposed  to  hfive  been  under  an  expec-  [  221  ] 
tation,  that  in  a  reasonable  time  the  books  would  open,  and  a 
transfer  be  made  to  him;  certainly  it  cannot  be  imagined, 
that  the  pltuntiff  would  ever  hav^  be^n  prevailed  upon  to  cove- 
nimt  for  the  payment  of  the  money  at  a  precise  day,  had  he 
entertained  the  least  apprehension,  that  the  books  would  never 
have  opened.  The  ^Uer  in  this  case  is  the  chief  actor,  he 
went  to  market  with  the  bubble  j  and  since  no  transfer  can 
be  made,  let  there  be  a  perpetu^  iiyunction,  and  let  the  de- 
fendant at  the  plaintiff's  charge  enter  satisfaction  on  the 
judgment. 

Afterwards  in  Michaehnas  term  1725,  there  was  a  rehear- 
ing of  this  cause  before  Lord  Chancellor  IRngj  when  it  was 
insisted  for  the  plaintiff  Stents  that  it  was  indeed  very  reason- 
able the  plaintiff  should  run  the  risk  of  the  falling  of  the 
stock,  were  it  to  fall  ever  so  low ;  but  though  it  were  fallen^ 
yet  ought  he  still  to  have  some  stock  for  his^oney. 

On  the  other  side  it  was  said,  that  in  this  case  the  plaintiff 
and  defendant  must  both  be  intended  to  know  what  they  were 
trafficldng  in,  (viz.)  in  a  matter  of  a  very  precarious  nature. 


(I)  Vide  Gau  x.  AtfUfey  S  Vem.  sap.  ft  ante  1  vol.  69.  note  2. 
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^NTv.  in  stocky  which  was  ia  the.  power  of  the  company,  in  regard 
they  could  stop  any  further  transfer,  and  shut  up  the  books  at 
their  pleasure,  and  the  last  agreement  between  both  parties 
being,  that  the  defendant  should  have  his  money  in  all  events, 
whether  the  books  opened  or  not,  and  since  there  was  no  fraud 
to  be  imputed  to  the  defendant,  who  had  himself  been  a  fair 
purchaser  of  his  stock,  and  not  the  first  projector  or  inventor, 
the  loss  ought  to  rest  where  the  law  had  laid  it,  and  each  side 
r  222  1  h^^^S  ^ual  equity,  there  could  be  no  room  for  the  Court  to 
interpose. 

Lord  Chancellor  King :  I  cannot  divide  the  loss,  but  would 
•  recommend  it  to  both  parties  to  treat  together,  and  share  the 

same,  and  for  that  purpose  a  day  was  given  to  the  parties,  who 
(as  I  hear)  agreed  the  matter. 


COUNTESS  DOWAGER  OP  COVENTRY  verms  WILLIAM 
Ca«  58.       g^jjL  OF  COVENTRY  and  SIR  WILLIAM  CAREY  &  ux\ 

Gilb.  Chan.  ^^^  C9untess  Dowager  of  Coventry's  bill  was  for  a  specific 

2f«.  Gilb.  £q.  performance  of  articles  made  on  the  marriage  of  Gilbert  late 

1  Eq.  Ca!  Ab.  ^^*  ^^  Coventry  with  the  plaintiff  the  Countess  Dowager,  by 

Ab'87^*9^*'  ^^^^^  articles  Gilbert  late  Earl  of  Coventry,  who  was  but 

660.  pi.  8.  tenant  for  life,  with  remainder  to  his  first,  &c.  son  in  tail  male, 

t^M^'Ai.  remainder  to  the  defendant  WilUam  now  Earl  of  Coventry, 

1  Sinu  596.  covenanted  to  make  a  jointure  of  500/,  per  annum  upon  his 

last^case.   '  ^^y  ^he  plaintifi^,  pursuant  to  a  power  given  him  by  his  father's 

10  Mod.  463.     ^1]^ 
Com.  Rep. 

312.  Tenant  for  life  with  power  to  make  a  jointure)  remainder  over,  tenant  for  life  covenuits 
to  make  a  jointure  to  a  wire  in  consideration  of  a  marriage  by  virtue  of  bis  power,  or  other- 
wise, of  500/.  per  ann.  and  dies  before  making  the  jointure ;  equity  will  make  it  guod. 

The  case  was  thus :  Thomas  Earl  of  Coventry  being  seised 
in  fee  of  divers  manors  and  lands  of  about  8000/.  per  annum, 
and  having  issue  JJiomas  Lord  Deerkurstj  his  eldest  son,  and 
Gilbert  his  second  son,  by  his  will  dated  24  March,  1698,  de- 
vised divers  manors,  &c«  unto  his  eldest  son  (the  Lord  Deer- 
hurst)  for  life,  remainder  to  his  first,  &c.  son  in  tail  male, 
remainder  to  Gilbert  his  second  son  for  life,  remainder  to  his 
[  223  ]  Arst,  &c.  son  in  tail  male,  remainder  to  the  defendant  William 
Coventry  for  life,  remainder  to  his  first,  &c«  son  in  tail  male, 
remainders  over,  with  a  power  given  to  any  of  the  devisees  for 
life  (when  seised)  by  any  writing  to  settle  any  part  of  the  pre- 
mises not  exceeding  500 J,  per  annum^  upon  any  wife  which 
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tli6y  sliould  respectively  marry,  for  her  jointure,  so  as  such  wife  ^^^^J,^ 
brought  a  portion  equivalent  to  such  jointure.  ^Bari  of 

The  testator  Earl  Thomas  died,  having  survived  Lord  Deer^*  * 

hurst,  who  left  an  infant  son  afterwards  Earl  of  Cooentfy,  but 
he  dying  an  infant  and  without  issue,  the  honour  and  estate 
came  to  Gilbert  the  second  son. 

Gilbert  Earl  of  Coventry  on  his  marriage  with  the  plaintiff 
Anne  only  daughter  of  Sir  Strensham  Masters,  in  consideration  i 
of  the  marriage  and  of  10,0001.  marriage  portion,  by  articles 
previous  to  the  marriage  dated  23  June  1715,  covenanted  >vith 
trustees,  at  the  request  of  Sir  Strensham  Masters,  according 
to  th^  power  given  to  Earl  Gilbert  by  the  said  Earl  Uiomas  s 
will,  or  otherwise,  to  settle  lands  of  the  value  of  5001.  per 
annum  upon  the  said  Anne  his  then  intended  wife  for  life  as 
her  jointure ;  Earl  Gilbert  also  covenanted,  that  5000/.  part  of 
the  said  10,0001.  portion,  should  be  lidd  out  in  land  and  set- 
tled on  the  said  Anne  for  her  life,  and  further,  that  the  heirs 
and  executors  of  the  said  Earl  Gilbert  should  pay  2502.  per 
annum  to  the  said  Anne  for  her  life,  to  commence  after  Earl 
Gilbert's  death,  and  this  500/.  per  annum  to  be  settled  pur-^ 
suant  to  the  power,  and  the  50001.  covenanted  to  be  laid  out 
in  land,  and  the  2501.  per  annum  covenanted  to  be  paid,  was 
to  be  in  full  of  the  plaintiff  Anne  the  Countess  of  Coventry^Bf 
jointure. 
The  marriage  soon  afterwards  took  effect ;  and,  £  224  } 

Earl  Gilbert,  being  requested  by  Sir  Strensham  Masters  to  ma(tf 
a  jointure  of  5001.  per  annum  pursuant  to  the  power,  did  accord-* 
ingly  direct  the  jointure  to  be  made,  and  lands  were  set  apart 
for  that  purpose  of  500/.  a  year  within  the  power,  and  the' 
draught  of  the  jointure  was  drawn  and  engrossed,  but  laid  by 
for  some  time  unexecuted.     After  which  Earl   Gilbert  Sed 
suddenly  at  the  Bath,  without  issue  male,  and  leaving  Lady 
Anne  Carey  wife  of  Sir  fVilRam  Carey,  his  only  daughter,  and! 
residuary  legatee,  and  the  estate  and  honour  came  to  the  defen- 
dant the  remainder-man  fVUliam  the  present  Earl  of  Coventry m  * 
On  whose  behalf  it  was  objected,  1^,  that  the  said  Earl  the 
defendant  claiming  by  way  of  remainder,  did  not  derive  any      L       -   i 
title  under  Earl  Gilbert,  and  therefore  was  not  to  be  bound  by 
his  covenant. 

2d/i/,  That  the  covenant  for  the  making  this  jointare  ot  hOOh 
per  annum  was  only,  that  Earl  Gilbert  should  make  this  join-* 
ture,  by  virtue  of  this  power,  or  otherwise^  so  that  (as  was 
insisted)  here  was  no  specific  lien  on  any  of  the  lands  within' 
the  power ;  bttt  if  Earl  GtUkrt  had  purchased  tandd  of  5001^ 
Vol.  II,  M 
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oSffyt  R?F  9«nuni,  ^d  bad  8cttle4  t^«  sam^  wroji  bis  PpipU^  fRr  H 
•'    Bart  W  ^     life,  this  had  been  a  performaoqe  of  the  covenant. 
. .     . .  >.'        3<I^y)  That  in  this  case  the  defendant  the  Countess  Dowager 
was  not  without  remedy,  and  that  she  ought  to  resort  to  th^ 
personal  estate  of  Earl  GUbert,  and  sue  her  covenant  againsti 
the  personal  estate,  at  least  that  the  personal  estate  ougbt  first 
to  be  applied  towards  satisfaction  of  this  covenant. 
[  225  ]         This*  case  being  spoke  to  before  Lord  ChqnceUor  Mqccks^ 
fieldf  his  Lordship  conceived  that  the  plaintiff  the  Lady  (hoenttji 
ought  tQ  be  relieved,  &he  claiming  under  a  very  ysduable  con- 
sideration ;  but  whether  against  the  reinainder-man,  or  put  of 
tbe  personal  estate  of  Earl  Gilbert^  repnained  a  question  with 
bis  Lordship,  and  therefore  he  desired  to  be  attended  wit^  pre- 
cedents, and  to  have  the  assistance  of  the  judges. 

Accordingly  the  Court  was  attended  with  precedents,  and 
the  case  spoke  to  before  Lord  Clianceilor^  Master  of  the  JR0U9, 
and  the  Barons  Gilbert  and  Price.  When  it  was  urged  on 
behalf  of  Sir  fViUiam  Carey  and  his  lady  who  was  the  only 
issue,  executrix  and  residuary  legati^e  of  Eafl  Gilbert,  that  this 
jointure  of  5001.  per  annum  ought  to  be  made  gqod  out  of  the 
real  estate  of  tbe  late  Earl  Gilbert ,  according  to  the  draft 
<}rawn  and  lengrpssed  by  his  Lordship's  direction,  and  that  the 
personal  estate  of  ^arl  Gilbert  should  not,  to  tjie  total  disap- 
pointment of  the  will,  be  applied  towards  satisfaction  of  the 
covenant,  the  said  personal  estate  not  being  sufficient  for  this 
nurpose  and  also  for  the  payment  of  the  other  debts  of  the 

testator. 

.  That  if  the  case  had  entirely  depended  on  Earl  GilberVs 
marriage-articles,  these  articles,  would  alone  in  equity  have 
ifiade  a  good  appointment  of  the  iointur^. 

Also  that  if  the  articles  were  out  of  the  case,  yet  the  draft 
of  a  jointure  drawn  and  engrossed  by  the  directipn  of  Earl 
Gilbert,  wherein  the  parcels  amounting  to  5001.  per  apfium 
were  set  out  and  expressed,  and  the  said  Earl  being  taken  away 
by  a  sudden  death,  these  in  a  court  of  equity  would  hafc 
amounted  to  a  good  jointure. 
[  226  )     .  ^^  ^  ^^  prpsuttt  singula,  juncta  Jjuvatd. 

Then  as  to  the  power  itself  for  the  making  of  this  joiiitiiie, 
it  was  created  by  will,  the  construction  of  which  is  always 
favoured  beyond  any  other  conveyance  j  created  by  the  ifOl  of 
him  who  was  owner  of  the  estate^  and  for  enabling  the  several, 
branches  of  this  noble  family  to  make  a  jointure,  consequently 
to  promote  them  in  marriage,  which  was  the  Qnly  fneai)!  b>' 
which  the  irami|y  could  be  preserved  ^fl  pootinu^    . 
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•  That  ^  defendant  t|»  present  Ear}  ought  npt  tq  iWr*   j^^wryI 
Qiuch  of  thi9  power>  in  regard  the  iame  will  that  created  it  did       E»fi  «f 
Ul^wjse  crjeate  and  limit  his  remainder  ^  30  that  he^  as  well  as     *• 
the  jointress,  claimed  under  the  same  will,  and  had  there  been 
no  |rU  or  settlement.  Earl  Gilberi  would  have  been  seised  in 
fee,  ai|d  the  plaintiff  the  Countess  would  at  least  have  had  her 
dower,  an4  the  defi^nd^t  the  present  E}arl  would  not  have  had 
the  re^jainder,  but  the  same  would  have  descended  to  Lady 
Juiie  fkfrqf  the  daughter  and  heir  of  Earl  Gilberiy  from  whom 
t)ie  defendant  the  present  Earl  was  npw  endeavouring  to  take 
the  smaU  surplus  of  the  personal  estate  and  apply  it  towards 
making  good  the  articles  for  this  jointure. 

And  what  made  this  still  the  harder  was,  that  ^rl  Gilbert 
being  tenant  for  life  without  waste,  might  have  cut  down  three. 
times  the  value  of  this  jointure  in  timber  growing  in  the  park 
and  in  Q^er  lands  belonging  to  this  estate. 

.  That  this  power  of  making  a  jointure  being  raised  by  the  [  227  ] 
ovne^r  of  the  es^te,  and  ibr  the  continuing  of  th^  Capdily  by 
iQjpiagf,  ^y  words  though  ever  so  improper,  ever  so  unartfuUy 
expressed,  yet  if  fhey  woul4  go  so  far  as  to  shew  the  intention 
of  t)>e  par^9  if  the  Court  could  from  such  wprdi  spell  out  the 
pity's  qneaning,  am}  that  he  intended  thereby  to  make  a  join* 
t)|re,  tjiis  would  be  effectual  for  that  purpose. 

But  the  case  was  i^uph  stronger,  when  such  writing  was 
ipade  for  a  valuable  consideration ;  and  surely  it  would  be  dif- 
ficult to  say,  vf}iBl  could  be  a  more  valuable  consideration  than 
this  was,  the  consideration  of  marriage,  and  a  marriage  portion 
of  10,000/. 

.  That  if  8ffy  of  the  drcumstanees  requisite  by  the  power  '^ 

should  be  fvanting,  where  the  jointure  was  made  for  a  vsduable 
con9ideratipp,  yet  equity  would  supply  it;  as  for  instance,  if 
the  jointure  was  made  by  a  deed*poU  instead  of  an  indenture ; 
if  |he  dee4  if  ere  sealed  and  not  signed ;  or  if  there  were  but 
tfiro  witnesses  instead  of  three. 

It  was  admitted,  that  if  there  should  be  a  total  non^xeca- 
tion  (a)  of  the  pow^r^  equity  would  not  supply  it,  it  being 
almost  the  tiafiire  of  a  power^  v(4ien  the  party  has  reserved  to 
hiinself  a  liberty  pf  doing  or  not  doing  a  thing,  for  a  court  of 
equity  to  construe  the  act  as  done  when  diere  is  no  evidence 
<xf  the  in^tion  of  the  par^  to  do  it ;  but  in  the  present  case  • 
iSofi  in|eii^on  pf  the  parly  that  this  jointure  shDuId  take  place,     [  228  ] 

fa)  JfoH ;  Thi9  distinction  was  tsken  by  the  Master  of  t|ie  fioUs  (Sbr  Joiepk 
JtkifU)  ia  u  soleiha  opinion  gfv^  by  him  iri  the  case  pf  Tomkin  versus  Sandys^ 
after  the  seals  of  HUiary  Term  17Mr  It^'e  ToUet^rm  TolM,  post,  489. 

m2 
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Coante«s  of  sufficiently  ftppeared  by  Earl  OUberVa  directing  the  draft  and 
^Emu/  "'  the  parcels,  and  by  the  draft's  being  engrossed,  and  his  Lord- 
CovENTur.    gjjjp'g  Y)e\ng  prevented  only  by  sudden  death  from  complet- 

ing  it. 

It  was  said  to  have  been  admitted  by  the  other  side,  that  if 
the  late  Earl  OUbert  had  covenanted  to  settle  a  jointure  of 
5001.  per  annum  pursuant  to  the  power,  upon  the  plaintiff 
Anne,  for  her  life,  this  had  been  good,  but  the  covenant  being 
that  the  said  Earl  should  by  virtue  of  the  said  power  or  other- 
wise, settle  this  jointure  on  his  Countess,  from  hence  it  was 
objected,  that  this  word  [otherwise]  left  the  matter  at  large, 
left  the  covenantor  at  liberty  to  settle  other  lands,  and  there- 
fore prevented  this  from  being  a  specific  lien  upon  this  land, 
and  spoiled  all. 

But  this  was  observed  to  be  maledicta  expofUh  qiUB  cor- 
TumpU  textum  ;  it  was  intended  in  favour  of  the  jointress,  that 
one  way  or  other  she  should  in  all  events  be  sure  of  her  jointure 
of  5001.  per  annum,  either  by  virtue  of  the  power  or  otherl^se, 
and  it  would  be  very  hard,  that  these  words  which  were  de* 
signed  in  her  favour  should  be  construed  to  her  disadvantage. 

That  die  jointress  was  in  all  events  to  have  a  jointure  of 
1000/.  per  annum,  500/.  per  annum  by  virtue  of  the  power, 
250Z.  per  annum  out  of  the  lands  to  be  purchased  with  the 
50001.  and  2S0L  per  annum  secured  by  virtue  of  the  covenant. 
And  it  would  be  very  unreasonable,  that  the  plaintiff  the 
Countess  should  be  defeated  by  the  present  Earl  of  her  jointure 
which  the  late  Earl  had  a  full  power  of  making,  and  for  so 
valuable  a  consideration  had  agreed  and  intended  to  make, 
r  229  1  That  precedents  had  gone  .further  than  the  principal  case; 

(a)  2  Vera,      as  in  the  case  of  (a)  Lady  CJifford  versus  Lord  BurUngton^ 
^^^-  decreed  28  June  1700,  by  Lord  Keeper  Wright,  where  Lord 

Clifford,  who  by  his  family  settlement  was  tenant  for  life,  with 
power  to  make  a  jointure  not  exceeding  1000/.  per  annum,  on 
his  marriage  with  Lady  Jrethusa  Berkeley,  covenanted  to  settle 
lands  in  Ireland  upon  her  of  lOOOI.  per  annum ;  and  accord- 
ingly after  the  marriage  he  settled  part  of  the  manor  of  — - 
in  Ireland,  (being  part  of  the  premises  within  the  power)  on 
his  lady  for  life,  vdth  a  covenant  that  they  were  of  the  yearly 
value  of  1000/.  and  afterwards  died,  but  these  lands  coming 
out  to  be  but  of  the  value  of  400/.  per  aimum,  on  a  bill  brought 
;  by  the  vndow,  there  being  lands  of  the  value  of  1000/.  per 
annum  within  the  power,  it  was  decreed  that  a  commission 
should  be  awarded  to  add  lands  to  those  formerly  settlec^  so  as 
to  make  up  lOQOI,  per  annum. 
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-The  next -precedent  was  that  of  HoUingfhead  vevBiQA  Hoi' 
Imgshead  decreed  the  4  June^  1  AnncBy  by  the  then  Lord 
Keeper,  (z)  and  was  as  follows  :  One  Samuel  Mottershead  by 
will  devised  lands  to  the  use  of  himself  in  tail,  remainder  to 
JfYancis  HoUingshead  for  life,  reminder  to  his  first,  &c.  son  in 
tail  male,  remainder  over;  with  a  power  to  the  several  tenants 
for  life  when  in  possession  to  make  a  jointure,  so  as  such  join* 
ture  did  not  exceed  a  moiety  of  the  estate,  and  by  the  same 
will  the  testator  gave  a  legacy  to  this  JPrancis  Hollingsliead. 

Samuel  Mottershead  the  first  tenant  in  tail  died  without 
issue,  and  during  the  infancy  of  Francis  HoUingshead,  there 
was  a  treaty  for  his  marriage,  which  being  agreed,  his  mother 
and  he  (the  infant)  covenanted  with  the  wife's  relations,  that 
within  six  months  after  I^Vancis^s  coming  of  age  he  should 
settle  so  much  of  the  land  as  should  amount  to  lOOA  per 
annum  upon  his  then  intended  wife  for  her  life. 

The  marriage  took  effect,  and  they  had  issue  a  daughter, 
and  the  husband  Francis  dying  afterwards  without  making  the 
jointure^  the  widow  brought  her  bill  against  the  remainder-man 
for  making  good  the  same ;  in  which  case  it  was  objected^ 
1st,  that  this  covenant  was  made  by  an  infant  who  could  not 
covenant.  2d/y,  No  land  in  particular  was  covenanted  to  be 
settled,  but  only  so  much  as  should  amount  to  100/»  per 
annum. 

But  tlecreed  by  hord  Keeper,  that  this  covenant  was  in 
equity  a  good  execution  of  the  power ;  wherefore  a  jointure 
of  lOOL  per  annum  ought  to  be  made  good  to  the  wife,  and 
that  if  a  moiety  of  the  premises  which  the  husband  had  a 
power  to  settle  would  not  make  up  100/.  per  annum,  the  same 
should  be  made  good  out  of  the  lOOOI.  legacy  given  to  Francis 
the  husband  by  the  will.  Which  decree  shewed  that  the  land, 
if  it  might  be  bad,  was  to  be  the  fund;  but  if  the  land  could 
not  be  had,  then  and  not  otherwise  satisfaction  was  to  be  made 
out  of  the  personal  estate. 

So  in  the  case  of  Alford  versus  jilfard  decreed  5  Dec.  SAnnte, 
by  Sir  John  Trewr  Master  of  the  Rolls ;  (y)  where  one  Gregory 
Alfofd  settled  land  on  himself  for  life,  remainder  to  his  wife 
for  life,  remiunder  to  bis  first,  &c.  son  in  tail  male,  remainder 
jto  jFranck  Alford  for  life,  remainder  to  his  first,  &c,  son  in 
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ix)  See  as  to  this  case  Cotton  T.  ^o«- 
ftm5,  16  Vin.  Ab.  486.  Jackson  v.  Jack* 
son,  4  Bro.  C.  C.  466. 


(y)  See  Jackson  v»  Jackson,  4  Bro. 
C.  C,  4fi6. 


2^  m  tERM.  i?A^UM,  im. 

Countess  of    ttul  male  successively,  remainder  to  Mwdrd  AtfiUti  in  fike 

Earl  of   '  manner,  with  power  to  Franck  Alford^  after  *  the  deMh  of 

r^»^  9*^7^1    Cfrtf^oty  ^[/brd  and  Anne  his  wife,  or  anjr  after-taken  wife  df 

I-  J    Gregory y,  to  settle  so  much  of  the  premiiled  not  exceeding  lOOf. 

fier  annum  in  jointure  to  a  wife. 

Francis  Alford  in  the  life-time  df  Gregory  covenants  in  con- 
sideration of  marriage  to  settle  lands  of  lOOL  per  annum  upon 
his  then  intended  wife,  and  afterwards  Gregory  Alford  atid  his 
wife  died  without  issue,  and  then  Francis  Alford  who  gave 
this  covenant  for  a  jointure,  died  without  issue,  whereby  the 
jpremises  came  to  the  remainder-man  EdiJoard  Alford.  And 
the  widow  of  FVands  Alford  Raving  brought  her  bill  against 
the  remainder-man  to  make  good  her  jointure. 

It  was  decreed  on  considering  many  preeedentSj  (as  it  is 
there  expressed)  that  the  covenant  to  make  this  jblhture  wss 
a  good  execution  of  the  power,  and  that  the  wife  was  well 
entitled  to  this  100/.  per  annum,  and  to  all  the  lirrears  from 
her  husband's  death. 

Now  that  was  the  case  of  a  remaiiider-mah  as  well  as  the 
present  case,  but  in  all  other  respects  infinitely  stronger.  Hi  re- 
gard that  at  the  time  of  the  said  Francis  Alford  %  covenanting 
to  make  this  jointure,  he  had  not  the  power  vested  iii  hiin,  it 
being  to  comnience  after  the  death  of  Gregory  and  his  wSk 
.  without  issue  male,  and  Francis  made  this  covenant  in  the 
life- time  of  Gregory;  however,  Gregory  and  his  wife^  dying 
without  issue  in  the  life-time  ot  Francis  and  his  wife,  such 
covenant  was  allowed  a  good  execution  df  the  power  in  equity, 
though  it  might  be  reckoned  a  sort  of  strsun  to  call  this  an 
execution  of  the  power  before  the  very  commencement  them)f ; 
[  232  ]  ^^^  5t  shewed  how  much  these  powers  and  the  ^kecudon  of 
them  are  favoured  when  for  a  valuable  consideration. 

That  these  cases  were  all  stronger  than  the  principal  case, 
and  answered  all  the  objections  which  had  been  made. 

It  was  true  the  covenant  in  the  present  case  was  ndt  ih  all 
events  to  settle  any  certain  lands,  but  only  to  make  &  settle- 
ment of  500/.  per  antium  of  lands  within  the  power  or  other- 
wise. 

Why  so  it  was  in  tlie  cKses  l)efore  cited. 
'  It  wa^  to  be  admitted,  that  In  the  principal  case  tfie  laift 
Earl  Gilbert  might  have  settled  other  lands  of  500L  per  annum, 
and  this  had  been  a  satisjfaction,  but  this  was  not  done;  it 
wouldbe  likewise  admitted  on  the  other  side,  thai  if  the  cove- 
nant had  been  4x>  settle  any  certain  lands  within  the  pdwct,  ft 
had  been  good. 
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Now  in  ihis  case  the  diraft  drawn  and  engrossed  by  the  direc- 
tion of  Earl  Gilbert  reduced  the  land  to  a  certainty^  in  which 
respect  the  principal  case  was  stronger  than  the  cases  cited,  and 
afterwards  the  execution  of  this  deed  was  prevented  by  the 
sudden  death  of  Earl  Gilbert. 

Besides,  the  articles  made  the  plainest  difference  betwixt 
the  2501.  per  annum,  part  of  this  intended  jointure  of  1000.^. 
per  annum,  and  th|s  5001.  per  annum,  that  could  be ;  250/.  per 
annum  was  to  Continue  secured  out  of  the  personal  estate  by 
the  covenant,  but  the  5001.  per  annum  was  intended  to  be 
secured  out  of  the  lands  within  the  power,  unless  the  said 
Earl  had  made  some  other  jointure  upon  his  lady,  which  he 
never  did. 

Upon  the  whole  matter,  if  atiy  regard  was  to  be  had  to  the 
several  valuable  considerations  on-  which  the  covenslnt  for  the 
making  this  jointure  was  founded  : 

If  the  intention,  or  the  agreement  of  the  party,  an  agree- 
ment to  do  what  was  admitted  to  be  absolutely  in  his  power, 
was  to  be  considered : 

If  any  allowance  to  be  made  for  the  accident  which  happened 
and  prevented  the  execution  of  the  engrossed  deed  which  was 
to  execute  this  power : 

It  was  conceived  that  the  plaintiff  the  jointress  ought  to 
have  her  jointure  made  good  out  of-  the  lands  within  the 
power,  and  according  to  the  draft,  and  that  the  small  surplus 
of  Earl  GUbert*s  personal  estslte  oiight  to  go  as  intended  to  his 
only  daughter,  who  was  also  his  executrix  and  residuary  legatee. 

Accbrdirigly  it  was  so  (a)  decreed  witK  the  concurrence  ot 
tlie  judged  assistatits,  (viz.)  that  the  defenddnt  the  Earl  of 
Vovenirj  should  during  his  life  cdhfirm  and  make  good  the 
joniture.  (1) 
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(a)  16  May 
1724. 


(X)  This  c^e  is  more  fully  reported 
fit  the  end  of  Maxims  in  Equity,  and 
also  In  1  Sir.  596.  and  9  Mod.  12,  froiii 
whence  the  judges  appear  to  have  given 
their  opinions  solemnly  on  two  pointS| 
first,  tliat  the  acts  done  by  Bar!  Oilbert 
had  created  a  lien  on  the  lands  in  the 
pbssessibn  of  the  ddendont,  and*  se- 
condly, that  the  defendant  had  no  equity 
io  have  those  lands  exonerated  out  of 
the  personal'-  assets  of  tarl  Gilbert — • 
Oil  the  first  (and  principal)  pdhit  the 
reasons  are  reported  very  much  at 
length,  and  the  substance  of  them  ap-, 
~  hf  t&c  decrca  wlirch  *^  declared 


iC 
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that  although  the  said  Gilbert  Sari 
of  Coventry  was  but  tenant^  for  liff 
of  the  estate,  yet  by  the  said  will  of 
Thomas  Earl  of  Coventry  his  lather 
he  had  a  power  to  settle  an  estate 
for  life  of  the  yearly  value  pf  500/, 
on  such  wife  as  should  bring  a  por- 
tion equivalen)^  to  ^uch  settlement, 
and  the  plaintiff  havinebrou^t  such 
portion  is  a  purchaser  for  a  valuable 
cohslderation,  and  by  virtue  of  the 
power  which  the.^^id  Earl  Oilbert 
had, on  the  estate^  the  articles  execu- 
ted by  him  onjiis  liiarrlage  wi^i  the 
plfgntiff  are  a  lien  thereon. . 
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'^  Court  further  declared  that  the  said 
"  deeds  of  5  &  6  July,  1719>  having 
''  been  prepared  and  engrossed  by  the 
''  direction^  of  the  said  Earl  Gilbert, 
*^  the  same  ought  to  be  taken  to  be  a 
"  specification  of  the  lands  to  be  settled 
*^  on  the  phuntiff,  and  the  lands  therein 
"  mentioned  ought  to  be  bound  thereby, 
"  and  by  the  marriage  articles,  although 
*'  the  said  deeds  of  settlement  were  not 
'^  actually  signed  and  sealed  by  the  said 
*'  Earl  Gilbert  J  and  doth  therefore  order 
'*  that  the  said  Earl  do  deliver  to  the 
'*  plaintiff  the  possession  of  the  lands 
*'  comprised  iu  the  deeds  of  appoint- 


''  mentofS  ScSJuly  1719,  and  that  tlie 
"  plaintiff  do  hold  and  enjoy  the  same 
'^  during  her  life  against  the  said  de- 
'*  fendant  the  Earl  of  Coventry  and  the 
''  other  defendants  Tho,  Coventry  aod 
'*  Hen,  Coventry,  and  all  claimiDg 
''  under  them ;  and  that  the  defendant 
^^  the  Earl  of  Coventry  do  account  for 
''  the  rents  and  profits  from  the  death 
"  of  Earl  Gilbert,  &c."  Reg.  Lib.  A. 
17^3^  fol.  S91.  On  the  second  of  the 
above-mentioned  points,  i.e.  the  ap- 
plication of  the  personal  estate,  vide 
JEdwards  \., Freeman^  post.  435*  Ev^ 
lyn  V.  Evelyn,  post.  664.  {z) 


{z)  On  the  subject' of  supplying  de-*    v.  Toilet^  post^  489^  and  cases  there 
fective  execution  of  powers  see  Toilet    collected* 


ss 
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DE 


TERM.  S.  TRINITATIS,  1724. 


Case  59. 


MANATON  term  MANATON. 


cuwriELD.  ^^B  seised  of  lands  in  fee,  and  being  indebted  to  several  per- 
3  Eq.  Ca.  Ab.    8ons  in  bonds  tn  which  his  heirs  were  bound,  devised  hb  lands 

252.  d1  8  • 

One  seised  in  ^  ^*  ^^^  ^^^^^  remainder  to  trustees  during  the  life  of  A.  to 
debted  b'°'  P'^^^^rve  contingent  remainders,  remainder  to  the  first,  &c.  son 
bood  in  which  of  A.  in  tail  male  successively,  remainder  over,  with  power  to 
bouBd!  devises  ^*  ^^  tenant  for  life  to  make  leases  of  the  premises  for  one, 

hu  lands  to  A.  two  or  three  lives  at  the  old  rents,  which  were  very  small,  and 
for  life,  re-  ^.  ,,,,..,     *»r         i  •«     i     j 

maiodertohis  conveutionary  rents,  the  lands  lymg  m  the  West  of  EngUma. 

first,  &c.  son  in  taU,  remainder  over.  In  a  biU  brought  by  the  bond-creditors,  the  Court  wiU 
not  decree  the  devisee  for  Ufe  to  account  for  the  profits,  but  only  to  keep  down  the  interest! 
also  the  Court  will  decree  a  sale  to  satisfy  the  bonds,  though  the  lands  be  not  devi&ed  for  vty 
ment  of  debts.  ^  »        ^ 

The  devisee  for  life  took  the  profits  and  raised  considerable 
sums  by  leasing  the  premises  out  for  lives,  and  by  taking  of 
fines,  and  had  a  son  bom  who  was  now  twenty- one* 

And  the  creditors  by  bond  bringing  a  bill  for  recovering  the 
money  due  to  them, 
[  235  ]         The  Master  of  the  Rolls  decreed,  Ut^  an  accpunt  of  the 
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personal  estate,  and  then  that  the  devisee  for  life  should  ac-    ¥^"AT?2L''* 
count  for  the  rents  and  profits  of  the  real  estate* 

But  the  devisee  for  life  appealing  from  this  decree,  and  pray- 
ing a  sale, 

hofd,  Chancelhr  doubted  whether  there  could  be  a  sale 
decreed,  there  being  no  devise  of  the  land  for  the  payment  of 
debts,  and  took  time  to  consider  of  it. 

And  at  another  day,  the  cause  being  in  the  paper  for  judg* 
ment,  they  who  prayed  a  sale  insisted,  that  the  Court  hod  often 
decreed  a  sale  against  the  heir  for  the  payment  of  bond  debts ; 
for  that  the  Und  descended  was  assets,  and  as  sudi  ought  to  be 
sold ;  and  that  it  had  been  so  decreed  in  the  cases  of  Trevor 
and  'Drevor,  and  jlfe//€r.  versus  Edisbury^ 

TihBt  with  respect  to  the  money  arising  by  the  taking  of 
fines,  the^e  were  temporary  sales ;  and  though  the  tenant  for 
life  were  not  to  account  for  the  profits,  nor  do  more  than  keep     ,    . 
down  the  interest  out  of  the  profits,  yet  he  should  account  for 
all  the  fines  which  he  had  raised  by  leasing* 

ZiOrd  Chancelhr:  It  is  sufficient  that  the  devisee  for  life 
should  keep  down  the  interest]  and  therefore  the  decree,  that 
he. shall  account  £Dr.all  the  rents  and  profits  of  the  premises  is 
not  right. 

As  the  testator  in  this  case  died  seised  of  different  kinds  of 
estates,  one  usually  let  for  lives  at  conventionary  rents,  and  the  r  236  1 
other  at  rack-rents,  let  the  Master  first  order  the  sale  of  the 
lands  let  at  rack-rents,  and  if  those  be  not  sufficient^  then  so 
much  is  to  bj  sold  as  is  requisite,  of  the  lands  granted  out  for 
lives,  and  on  which  the  small  rents  are  reserved,  and  in  such 
case,  in  regard  the  fines  taken  by  the  devisee  for  life,  must  have 
lessened  the  sum  for  which  such  lands  will  sell,  the  devisee  for 
life,  if  any  of  these,  lauds  are  sold,  must  account  for  the  fines^ 
which  sh^l  hqre  be  taken  as  part  of  the  purchase-money. 

But  if  the  sale  of  the  lands  let  at  rack-rent  can  produce 
money  sufficient  for  the  payment  of  the  debts,  then  (I  take  it) 
that  the  devisee  for  life  shall  not  account  for  the  fines  which 
he  has  received,  because  the  devisee  in  remainder  will  have  the 
same  benefit  of  raising  what  money  he  can  by  fines,  and  so 
every  one  in  his  turn  will  enjoy  the  like  liberty^ 
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WniTCHURctt  decree  was  afterwards  affirmed  on  an  appeal  by  the  Lords 
cHURCHr     Commissioners  GUbert  and  Raofmond*  (I) 


(1)  Sed  Tide  the  distinctions  taken  Willoughby,  1  T.  R.  763.  and  Arab, 

by  Lord  Commissioner  Raymond,  in  28*2.  Goodright  v.  Sales^  S  Wils.  329. 

delivering    his  opinion   on    this  case  Scott  ▼.  Fenhoulet,  I  Bro.  C.  C.  69. 

9  Mod.  127.     Vide  etiam  Villiers  v.  Uarg.Co.Litt.partofnoteto290b.(z) 
raiiers,  2  Atk-  72.      Willoughhy  v. 


(z)   Brett  v.  Sawbridge,  Sugden,  Vendors,  445>  (6th  edit.)  Capel\.  Oird^ 
hr,  9  Ves.  509. 


£  240  ]  DE 

TERM.  S.  MICHAELIS,  1724. 

CASB6U  WHITFIELD  ucrsw  BEWm 

Lord  Mac-    Qjjb  seised  in  fee  of  lands  in  which  there  were  mines  all  of 

CLBSriBLD. 

2  Eq.  Ca.  Ab.   ^™  unopened,  by  deed  conveyed  those  lands  and  all  mines, 

589.  pL  1.  waters,  trees,  &c.  to  trustees  and  their  heirs,  to  the  use  of  the 
A.  teoaot  for 

life,  renain-  grantor  for  life  (who  soon  after  died),  remainder  to  the  use  of 
&?.i^nhi^l'  ^*  ^^^  ^'^*^»  remainder  to  his  first,  &c.  son  in  tail  male  sucoes- 
remainder  to  sively,  remainder  to  J?,  for  life,  remainder  to  his  first,  &c.  son 
maindertohit  jn  tail  male  successively,  remainder  to  his  two  sisters  C  and  D. 
?'^*\j*J;f°°    and  the  heirs  of  their  bodies,  remainder  to  the  grantor  in  fee.  (1) 

iii«inder.  to.  C.  ia  tail ;  A.  outs  down  timber  \  A.  and  B.  bavisg  no  son  bom^  C.  is  entitled  to 
t|i€  timber  both  iu  law  and  equity. 

A.  and  B.  had  no  sons,  and  C  one  of  the  sisters  died  with<» 
out  issue,  by  which  the  heir  of  the  grantor,  as  to  one  moiety 
of  the  premises,  had  the  first  estate  of  inheritance. 

A*  having  cut  down  timber  sold  it  and  threatened  to  open 

the  mines  \  the  heir  of  the  granto^  behig  seised  of  one  moiety 

[  241  ]     f^  wiprcL  by  the  djeath  of  one  of  the  sisters  without  issue, 


(I)  It  appears  by  Reg.  Lib.  B.  1723.  applications  to  have  been  made  to  the 

fol.  576.  th<>t  there  were  iu  this  case  heir  of  the  surviving  trustee,  to  inter- 

trustees  to  preserve  the  contingent  re-  pose  and  put  a  stop  to  the  commission 

mainders,  and  the  bill  expressly  stated  of  the  waste,  but  that  he  refused  to  act. 
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brought  this  bill  for  an  account  of  the  moiety  of  the  timber    ^'U™*^'* 
and  to  stay  AJs  opening  of  any  mine. 

1st  Obj.  As  to  the  plaintiff's  claim  of  the  moiety  of  the 
monies  arising  by  sale  of  the  timber^  in  regard  the  plaintiff 
comes  into  equity  for  the  same^  it  would  be  more  agreeable  to  ' 

the  rules  of  equity,  that  the  monies  produced  by  the  timber 
should  be  brought  into  Court,  and  put  out  for  the  benefit  of  the 
sons  as  yet  unborn  and  which  may  be  bom.  That  these  con* 
tingent  remainders  being  in  gremio  legis  and  under  the  pro- 
tection  of  the  law,  it  would  be  most  reasonable  that  the  monies 
should  be  secured  for  the  use  of  the  sons  when  there  should  be 
any  bom ;  but  as  soon  as  it  became  impossible  there  should  be 
a  son,  then  a  moiety  to  be  paid  to  the  plaintiff ;  and  the  case 
Would  be  the  same  if  there  were  a  son  tit  ventre  sa  mere  ;  or 
the  plaintiff  might  bring  trover,  and  then  what  reason  had  he 
to  come  into  equity  ? 

Gtr\*  The  right  to  this  timber  belongs  to  those  who  at  the 
time  of  its  being  severed  from  the  freehold  were  seised  of  the 
first  estate  of  inheritance,  and  the  property  becomes  vested  in 
them.  (1)  '  /  ' 

As  to  the  objection  that  trover  will  lie  at  law^  it  may  be  very 
necessary  for  the  party  whd  has  the  inheritance  to  bring  his 
bill  (2)  in  this  Court,  because  it  may  be  impossible  for  him  to 
discover  the  value  of  the  timber,  it  being  in  the  possession  of. 


(1)  Vide  Bewick  v.  Whitfield,  post  (2)  Vide  Jesui  College  v.  Bloom,  3 

3  vol.  267.    Rolt  v.  Lord  Somerville,  2  Atk.  268.  and  Arab.  64.  S^  C  Garih  v. 

£q.  Ca.  Ab.  759.  pi.  8.    Oarth  v.  Cotton,  Cotton,  ub.  sup.  ^z) 

3  Atk.  751.  and  J  Vcz.  524,  546.  S.  C.  r 
Uarg.  Co.  Litt.  21d.  6.  Note  (2). 


(«)  S.  C.  from    Lord  Hardwicke\  6  Ves.  689.     Orierson  v.  Eyre,  9  Ves. 

Trritten  judgment,  Dick.  183.    In  Lee  346.     Richards  v.  Noble^  3  Mer.  673. 

T.  AUtan,  1  Bro.  C.C.  194, 3  Bro.  C.  C.  This  rule,  however,  does  not  extend  to" 

S7,  1  Ves.  juD.  82,  Loid  Thurlow  was  cases  where  there  is  no  remedy  at  law 


of  opinion  that  the  mere  circumstance  for  waste  already  committed  5   an 

of  timber  having  been  wrongfully  cut  count  may  there  be  decreed  without  an 

down  gave  a  right  to  an  account  |  and  injunction ;  Oarth  v.  Cotton^  ub.  sup. 

accordingly,  though  the  bill  prayed  an  marq,  of  Lansdowne  v«  Marchioness 

injunction,  the  decree  was  for  an  ac-  Dowager  of  Lansdowne^  1  Madd.  116. 

count  only ;  Reg.  Lib.  B.  1782.  534.  In  Bench  v.  Bampton^  4  Ves.  700,  it 

J3ut  tlitt  later  cases  have  decided,  ac-  was  holden  that  a  lord  could  not  have 

cording  to  Jetu9  College  v.  Bloom,  that  an  injunction  against  his  copyholder  to 

the  right  to  an  account  depends  upon  stay  waste,  but  was  left  to  his  legal 

the  right  to  an  injunction ;  Pulteney  remedy  by  forfeiture.    But  this  is  over- 

V.  IFarren,  6  Ves.  89.    Universities  of  rmled  ia  itichards  r.  HobU,  fjb*  sap. 
Oxjmrd  and  Cambridge  v«  Richardson^ 


/  -      / 


^*^  1^>  Duke  of  Newcastle  versus  Mr.  Fane,  where  at  fFelbeck 

*Z^  X  '♦  t  1^^^  ^Ij^  Duke^s  sent  iii  ^Tpf/tnj^Aamftire)  ^reat  quantities  of  timber 

were  blown  down  in  ^  stxirm }  and  though  there  were  aerersl 
[  242  ]     tenants  for  life^  remainder  tp  their  ^r9t  and  every  ot)ier  spn  ia 
^il,  yet  these  having  no  sons  bom,  the  timber  was  decreed  ta 
belong  to  the  first  remainder-man  in  tail. 

Neither  do  I  tiiihk  th^  defendant  ought  (as  he  insists)  to  be 
aUowed  out  of  this  timber  what  money  he  has  laid  out  in  tim- 
ber  for  rep^rs,  since  it  was  ^  wrong  thing  to  cut  down  and  sel) 
the  same,  and  shews  ^  avmo  it  was  done,  not  tp  repair  but 
to  sell.  (2) 
fcS'ci^*"  2d/y,  It  was  urged,  that  the  mines  being  cxprcss|y  grautej} 
the  laadft  and   by  this  settlement  ivith  the  lands,  it  was  as  strong  a  c^se  as  if 

SU  tf^CS  EDd  *'      '  '  I       .    .       •V'  ?  -        . 

minM  to  trai-  uie  mines  thenvselye^  werie  limited  to  A.  for  life,  ^d  like 
STuK^iT  ^"'"^*'«  case  in  5  Cb.  12.  where  it  is  resolved,  tliat  on  a 
for  lif«,  re-  lease  made  qf  lan(|  together  with  the  m|nes«  if  there  be  no 
over;  A.  can-  ^^^^  ^pc^4  ^^  lessee  may  open  then) ;  so  in  this  case,  there 
Srioetor  Mt       -^^  P^  mines  ojpen,  the  ce^iyi  que  ufe  for  life  might  open 

down  dw  trees,  tliem. 

But  .^^ard  Chance^or  contra :  A.  having  only  an  estate  for 
life  subject  to  \^aste,  he  shall  no  more  open  a  mine  than  be 
shall  cut  down  the  timber-tree^,  for  both  are  equally  granted 
b^  this  dcied  }  and  the  meaning  of  inserting  mines,  tiees,  and 
Water,  was,  tW  all  should  pass,  .but  as  the  timber  and  mines 
were  part  of  the  inheritance,  no  one  should  have  power  over 
them  but  such  as  had  an  estate  of  inheritance '  limited  to 
him. 

Of  which  opinion  was  Lord  Chancellor  JSu^  on  a  rehear- 
mg. 


.   WS<Kl4»-Wb.    Con.  Di^.  Wast,  rtiiflr  v.  Dean  o/^.PatZr^,  3  Swan.  509. 

D.  ^     mvfer  y.  £yre.  Cooper,  166.  Nor  trustees  of  a  charity.  Attorney  ft  r. 

4l|t  iSfxMaatie^l  persons  an  not  bound  Oeary,  ib.  51^.    Qu :  in  the  case  of  s 

tp  WJy  *e  i4tenHcal  timber  in  repairs,  copyholder  taking  timber  by  asskn* 

Anwhi  V,  Mosehy,  Ambl.  176.  Wither  rnent,    Dench   v.    Bampton,   4  w 

r.fkanqfWintim,S  Mop.  421.    Her^  708. 
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A  FBME  sole  WM  seised  in  fee  pf  land  of  about  10/.  per  winum^.^'f  Mac- 
dnd  designing;  to  marry^  agreed  with  her  intendeq  huBbancj*  ^pat.  ^  Eq.  c*.  Ab. 
sjie  upon  the  niar|:iage  wo^d  convey  lier  lands  to  the  Jiushap^  ^-  P|-  ^'  ^^^ 
and  his  heirs;  and  for  that  purpose,  previoi^s  to  the  uiarriage^Femegiiresa 
slhegayeabpndof2Q0i.  penalty  ^o  the  intended  iwsban(|,  !»  bten^dhui- 
which  the  intende4  iparria^e  w^  recite4>  and  t|ie  condition  was,  ^d^that^ia 
that  in  c^e  the  marriage  took  effect,  she  would  convey  a)l  her  nMrrUce  she 
said  lands  to  the  husbaiid  an^  his  heirs.  her  UAdVto 

him  in  fee ;  they  many ;  the  wife  dies  without  issue,  and  thci?  the  husband  ^l« ;  the  hood 
t&ou^  told  hi  law,  yet  is  good  evidence  of  tbe  agreement  in  equity ;  and  the  heir  of  the  hus- 
bpa(|  tfb^l  compel  %  ipecilie  perforinance  against  the  \uic  of  the  wife. 

The  marriage  took  effect,  and  there  was  issue  pf  the  mar- 
riage, and  the  wife  made  her  will  reciting  her  said  bond,  and^ 
devised  all  her  land  to  her  husband  in  fee  and  died. 

The  issue  of  the  marriage  died  without  issue  j  after  which  the 
husband  enjoyed  the  land  during  his  life,  and  on  his  dtoth  the       .       -»   y 
heir  of  the  husband  brought  a  bill  against  the  heir  of  the  wife, .  ^ 

to  compel  hiih  to  convey  the  lands  of  the  wife  to  the  heir  of  the 
husband. 

OA;.  This  bond  given  by  the  wife  became  void  upon  the  in- 
tennarriage,  because  it  was  then  (I)  suspended;  and  a  per- 
sonal action  6nce  suspended  is  extinct:  besides,  wherever  no 
action,  lief  at  law  to  recover  debt  or  ^aipages,  there  np  suit  in 
e^i(;y  lifss  to  compd  a  specific  perfonnance,  which  specific 
performance  is  given  in  equity  only  in  lieu  of  damages  5  apd 
1  dten.  pDues  2].  (Lady  parcy'f  case)  was  ciM,  proving  that 
where  a  woman  oh  a  treaty  of  marriage  agrees  with  a  matt,  or  a 
man  with  a  woman,  there  the  subsequent  intermarriage  deter- 
mines the  agreement* 

L^  Pumoelior:  The  impropriety  of  the  securi^,  viz.  a 
bpnd  from  a  woman  to  a  man  whom  she  intends  to  marry,  or 
the  inaccurate  manner  of  wording  such  bond,  is  not  material } 
for  it  5|  supSci^pt  that  the  bond  is  a  wfitteft  evidence  of  the 
agreement  of  the  parties,  that  the  feme  in  consideratidn  of 
marriage  agrees  the  man  shall  have  the  land  as  her  portion  i 
and  this  agreement  being  upon  a  valuable  consideration  shall 


c  m  \ 


(1)  ViiU  Gage  v.  Acton,  Com.  Rep.  67-  and  1  Salk.  S«5.  S.  C.     Aden  v, 
JPkrce,  3  Vem,  -too,  (ji) 


(x)  Milboum  v.  Ewari,  5  T.  R.  381. 
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Onitbl  v.  |)e  executed  in  equity,  {z)  It  is  unreasonable  that  the  inter- 
marriage, upon  which  alone  the  bond  is  to  take  effect,  should 
itself  be  a  destruction  of  the  bond,  and  the  foundation  of  that 
notion  is  that  in  law  the  husb&nd  aiid  wife  being  one  person, 
the  husband  cannot  sue  the  wife  on  this  agreement ;  whereas 
in  equity  it  is  constant  experience,  that  the  husband  may  sue 
the  wife  or  the  wife  the  husband,  and  the  husband  might  sue 
the  vnte  upon  this  very  agreement  in  the  principal  case.  Neither 
is  it  a  true  rule  which  had  been  lud  down  by  the  other  side, 
that  where  an  action  cannot  be  brought  at  law  on  an  agree- 
ment for  damages,  there  a  suit  will  not  lie  in  equity  for  a  spe- 
cific performance,  as  is  plain  from  this  case :  suppose  a  feme 
infant  seised  in  fee,  on  a  marriage  with  the  consent  of  her 
guardians,  should  covenant  in  consideration  of  a  settiement  to 
convey  her  inheritance  to  her  husband ;  if  this  were  done  in 
consideration  of  a  competent  settlement,  equity  would  execute 
the  agreement,  though  no  action  would  lie  at  law  to  recover 
damages.  (1) 

[  245  ]  But  in  regard  this  bond  was  a  very  stale  one  (being  given  so 
long  since  as  in  1678)  and  the  husband  had  for  so  long  a  time 
omitted  to  sue  upon  it  in  equity,  the  Court  ordered  a  trial  at 
law  to  see  whether  this  bond  was  executed  or  not,  and  all  other 
matters  to  be  respited  till  after  the  trial.  (2) 


(1)  As  to  the  case  put  by  Lord  Mac^  v.  Drury^  5  Bro.  P.  C.  570.  (y)    Dwrn- 

cleg/ield  of  the  feme  infant^  vide  Lucy  ford  v.  Lane,  1  Bro.  C.  C.  106.     Wil- 

V.  Mow,  3. Bro,  P.  C.  514.     Price  v.  Hams  v.  Williams,  1  Bro.  C.  C.  15«. 

Seyi,  Barnard.  122.     Seamer  v.  Bing-  Slocomhe  v.  Qluhh,  2  Bro.  C.  C.  545.  (x) 
hamy  8  Atk.  56.    Harvey  v.  Ashley,  3        (3)  Keg.  Lib.  A.  1723.  foL  484. 
Atk.  607.     Earl  of  Bucking hatnshire 


(r)  Hobson  v.    Trevor ^   ante   191.  minority,  as  to  Aer  real  estate.    Car- 

Wriaht  V.  Lord  Cadogan,  8  Eden,  239.  ruthers  v.  Carruthers,  4  Bro-  C.  C. 

Prehhle  v.  Boghurst,  1  Swan.  309.  500.     Clougk  v.  Clough,  5  Ves.  717.  3 

(y)  S.  C.  2  Bden,  39.  Wooddes.  453.    Milner  v.  Lord  Hare* 

(x)  The  result  of  the  cases  is,  that  a  wood,  18  Ves.  275.    Lecky  v.  Knox,  1 

woman  cannot  be  bound  by  any  mar-  Ba.  &  Be.  210. 

riage  contract  entered  into  during  her 
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OSGOOD  versus  STRODE  &  al\  Case  63. 

Lawrence  Head  seised  in  fee  of  the  manor  of  fFtntertm  {in   ^^p^tiT. 
com.'  Berks)  had  issue  Lawrence  Heady  Edward  Headj  Grace  lo  Mod.  !>33. 
married  to  one  Osgood,  and  several  other  sons  and  daughters ;  ^^i^^s.  ^^' 
and  upon  the  marriage  of  his  eldest  son  Lawrence  with  Mary  Fatber  and 
Disher  he  setUed  good  part  of  the  premises  upon  his  said  son  son's  marriage 
Lawrence  and  his  wife  Mary  and  the  issue  male  of  the  mar-  *'**,^^' 5"  "**" 

if  tie  lands  on 

nage^  with  a  power  to  raise  1300/.  on  the  premises  if  there  husband  for 
should  be  no  issue  male  and  but  two  daughters,  which  happened  der  tTt^e  wife 
to  be  the  case.  for  l»f«»  «- 

mainder  to  the 
issue  male  of  the  maiTiag;e,  remainder  to  the  nephew  in  fee ;  whether  on  the  death  of  the 
husband  and  ^ife  saus  issue,  the  nephew  can  compel  a  specific  performance  of  the  cofe- 

Lawrence  the  son  and  his  wife  died  without  issue  male,    v-     ^  y 

leaving  two  daughters,  the  defendant  Mary  wife  of  the  defend- 
ant Strode,  and  Eleanor  (since  dead)  married  to  one  Coxwell, 
who  left  issue  the  defendant  John  CoxwelL 

Old  Lawrence  Head  the  father  afterwards  by  indenture .  of 
settlement  in  1676  settles  the  premises  to  several  uses,  (subject 
to  the  charge  of  1300/.  to  his  two  grandaughters)  with  a  power 
of  revocation  and  limitation  of  new  uses. 

Afterwards  by  indorsement  on  the  said  indenture  of  settle^ 
raent  (the  indorsement. being  dated  the  23d  February  1690^) 
old  Lawrence  Head  revoked  the « old  uses,  and  limited  a  new 
use  to  his  son  JSdward  Head  in  fee ;  but  old  Lawrence  Head 
continued  in  possession,  neither  had  he  (for  ought  appeared)  L  246J 
any  other  estate  save  this  of  fVinterton. 

Afterwards  old  Lawrence  paid  the  two  daughters  of  his  eldest 
son  Lawrence,  the  defendant  Mary  and  the  said  Eleanor  650/. 
a-ptece,  (in  all  13001.  being  their  portions  secured  on  the  pre- 
mises) and  took  a  receipt  from  each  of  them  in  writing :  subse- 
quent to  which, 

.  On  a  treaty  of  marriage  betwixt  Edward  Head  then  eldest 
son  of  old  Lawrence  Head  with  Elizabeth  Pocock,  by  marriage 
articles  dated  29  3Iay  1697)  in  consideration  of  the  said  in- 
tended marriage  and  6001.  portion  paid  to  the  said  Edward 
Head  the  son,  old  Lawrence  and  Edward  Head  both  cove- 
nanted with  the  trustees  within  a  month  after  the  marriage  to 
convey  the  said  manor  of  Winterton  to  the  said  trustees  and 
their  heirs,  to  the  use  and  intent  that  Elizabeth  the  intended 
Viite  of  Edward  Head  should  have  a  rent-charge  of  601.  per 
iuinum  issuing  out  of  the  premises  for  her  life  for  her  jointure, 

Vol.  IL  n 
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OtoooD  V.    and  that  Lawrence  Head  the  father  should  have  a  rent-charge 
\     of  50/.  per  annum  out  of  the  premises  for  his  life. 

And  that  subject  to  these  rent-charges  the  premises  should  be 
settled  On  Edward  Head  for  Ms  life^  remainder  to  his  first  and 
efery  other  son  in  tail  male  by  that  marriage^  then  with  a  t)ro- 
▼ision  for  pecuniary  portions  charged  on  the  premises  for  the 
daughters  of  that  marriage,  remainder  to  hawrence  Head  a 
grandson  to  old  Lawrence  by  another  deceased  son  and  his 
heirs  male  (who  is  since  dead  without  issue)  remainder  to  his 
grandson  John  Oegaod  son  of  Grace  Osgood  the  eldest  daughter 
of  old  L/Qwrefice  and  his  heirs  male,  remainder  to  the  fight 
heirs  of  old  Lawrence  Head  the  father. 
[  247  i  Lawrence  the  father  died  within  three  days  after  the  articles, 

h&fing  continued  in  possession  of  the  premises  till  his  death. 
The  wife  of  Edward  Head.the  son  died  without  issue  ;  and  on 
the  27  October  1722,  the  said  Edward  died  without  issue,  but 
by  his  will  devised  the  premises  to  the  defendants  his  heirs  at 
hw. 

And  now  the  said  John  Ongood  brought  his  bill  against  Strode^ 
Mary  his  wife,  and  John  Coxwellj  who  were  the  heirs  at  law, 
as  well  of  Lawrence  Head  the  father,  as  of  Edward  Head  the 
i^on,  to  compel  a  conveyance  of  the  premises  to  the  plaintiff 
John  Osgood  in  tail  male  pursuant  to  the  articles,  all  the  prece- 
dent estates  being  determined. 

Against  which  it  was  objected  for  the  defendants,  that 
though  the  limitations  in  the  articles  to  the  wife  of  Edward 
tot  her  jointure  of  60/.  per  annum,  and  of  her  husband  Ed- 
ward's estate  for  life,  and  the  remainder  to  the  issue  male  of  the 
marriage,  were  all  limitations  made  on  valuable  considerations,' 
and  must  be  supposed  to  be  stipulated  for  by  the  friends  of  the 
wife,  or  by  the  wife,  in  consideration  of  the  marriage  and  por- 
tion: yet. 

The  subsequent  limitation  to  the  plaintiff  John  Osgood  was 
merely  voluntary,  and  out  of  the  consideration  of  the  marriage 
br  portion,  and  purely  the  bounty  of  him  from  whom  the 
estate  moved ;  that  it  had  been  often  determined  that  one  and 
the  same  settlement  might  be  on  good  consideration  in  part, 
and  voluntary  and  fraudulent  as  to  the  rest,  and  so  might  arti- 
cles be. 
f  248  ]  Then  if  the  limitation  to  the  plaintiff  Osgood  in  the  marriage 
articles  were  merely  voluntary,  (as  they  insisted  it  was)  it  had 
never  been  known  that  a  court  of  equity  did  compel  an  execu- 
tion 6f  a  voluntary  agreement. 

That  the  reason  why  on  articles  for  a  purchase  where  the 


DE  TEliM.  S.  MifeHAELlS,  1724.  24S 

fiibhey  was  paid,  a  court  of  equity  compelled  an  execution  of     ^^!^^^^^' 
Such  articles  was,  fot  that  it  was  unreasonable  the  covenantor, 
who  had  received  the  money,  should  retaui  the  land ;  but  as 
upon  a  nudum  pactum  there  was  no  remedy  at  law,  so  neither 
was  there  any  in  equity. 

And  though  in  case  of  a  covenant  or  agreement  by  deed  there  -    ^ 

was  no  consideration  requisite,  the  covenant  being  good  without 
any,  yet  at  law  such  a  covenantor  would  recover  but  3d.  or  such 
like  damages,  and  matters  of  so  slight  a  value  were  beneath  the 
dignity  of  this  Court. 

Also  several  cases  were  cited  of  copyholds  being  devised  with- 
out any  previous  surrender,  under  which  circumstances  equity 
would  never  supply  the  want  of  a  surrender,  unless  in  case  of 
debts,  for  younger  children,  or  a  provision  for  a  wife. 

So  in  the  case  of  (a)  Fursaker  and  Robinson^  where  when  a  Cj)  ^^^'  ^ 
man  made  a  defective  conveyance  of  some  copyhold  or  custom- 
ary land  to  his  bastard,  with  a  covenant  for  further  assurance, 
yet  this  being  a  voluntary  conveyance  (though  to  his  own  na- 
tural child)  this  Court  would  not  compel  the  heir  of  the  cove- 
nantor to  make  further  assurance. 

And  Mr.  Talbot  cited  and  much  relied  on  the  case  of  Sir  [  249  ] 
James  BelHngham  versus  Lbwtlier,  I  Chan.  Ca,  243,  where  Sir 
H.  BelRngham  on  his  marriage  with  Catherine  LototJter  cove- 
nanted to  settle  certain  freehold  lands  to  the  use  of  himself  and 
Catherine  his  intended  wife  for  their  lives,  remainder  to  th^ 
heirs  male  of  his  body  by  her,  remainder  to  the  heirs  male  of 
his  own  body,  remainder  to  his  brother  Allen  Bellingham  in 
tail,  remainder  to  the  heirs  of  Sir  Henry,  and  covenanted  to 
settle  certain  copyhold  lands  to  the  same  uses.  Sir  Henry 
Bellingham  was  travelling  to  make  a  surrender  of  his  copyhold 
lands  pursuant  to  his  covenant,  but  fell  sick  by  the  way ;  how- 
ever he  made  a  letter  of  attorney  to  others  to  make  this  surren- 
der, but  dying  before  it  was  done  the  copyhold  descended  to  his 
daughter  as  heir  general.    And, 

The  brother  Allen  Bellingham  who  was  the  remainder-man 
in  the  articles,  brought  his  bill  to  have  this  covenant  executed 
by  the  heir  at  law,  for  the  conveying  of  the  copyhold  to  him  in 
tail  prcut  the  articles  ;  and  there  it  was  said  that  the  covenant 
was  voluntary  as  to  the  brother  Allen  Bellingham^  he  being  nd 
party  to  the  articles  nor  within  the  consideration  of  the  mar- 
riage or  marriage  portion,  and  that  the  articles  might  be  frau- 
dulent as  to  the  brother  though  good  as  to  the  wife  and  issue 
of  the  marriage,  and  a  voluntary  conveyance  to  a  younger  bro- 
ther ought  not^  if  defective  at  law,  to  be  made  good  in  equity 

n2 


249  DE  TERM.  S.  MICHAELIS,  1724. 

<^J^»F.  agaiast  an  heir;  for  which  reason  the  then  Lord  Keeper  dis« 
missed  that  bill,  and  would  not  compel  an  execution  of  such 
voluntary  articles ;  which  Mr.  Talbot  said  came  very  near  the 
principal  case,  but  was  stronger  by  reason  of  the  accident  of 
death. 

[  250  ]  ,  Also  it  was  insisted,  that  in  this  case  in  the  covenant  for 
settling  this  estate  the  heirs  of  the  covenantor  were  not  named, 
and  consequently  not  bound,  and  it  was  a  constant  rule,  that  in 
a  covenamt  or  warranty  if  the  heir  was  not  named  he  was  not 
bound. 

.  Besides,  that  in  this  case  it  appeared  not  to  have  been  £d- 
ward'%  intention  that  Osgood  should  have  the  premises  after 
his  death,  he  having  by  his  will  given  the  same  to  his  heirs  at 
law. 

To  all  which  it  was  answered,  that  this  bill  did  not  seeL  to 
defeat  a  purchaser  or  hurt  a  creditor ;  that  it  was  cmly  to  com- 
pel an  heir  who  was  par«  aniecessoru  to  perform  the  articles  of 
his  ancestor,  an  heir  whom  any  voluntary  conveyance  would 
bind,  and  this  in  a  court  of  equity  too  where  articles  amounted 
to  a  conveyance. 

lliat  this  was  not  a  voluntary  limitation  as  to  the  plaintiif 
Osgood^  who  in  the  articles  was  named  the  grandson  of  old 
Lavorence  Head,  and  consequently  it  was  part  of  the  mairiage 
agreement,  and  the  marriage  was  the  consideration  and  occasion 
of  the  limitation  in  the  articles.    That, 

Upon  the  circumstances  of  this  case  old  J^awrence  Head  the 
father  must  be  intended  to  be  the  owner  of  the  estate,  or  at  least 
that  it  was  in  trust  for  him. 

That  it  could  not  be  supposed  (though  by  the  inducement  of 
a  power  of  revocation  he  had  limited  the  premises  to  his  son 
Mdward  in  fee)  but  that  this  was  in  trust  for  himself,  because 

[  25 1  ]  it  could  not  be  intended  that  he  would  strip  himself  of  all  that 
he  had ;  which  notion  was  still  farther  confirmed  by  his  conti- 
nuance in  the  possession  of  the  premises  to  the  time  of  his 
death.  So  likewise  by  the  limitation  in  the  articles  of  50/. 
per  annum  rent^charge  to  old  Lawrence  for  his  life,  with  an 
estate  for  life  only  to  Edward  Headj  remainder  in  tail  to  his 
sons  by  that  marriage,  remainder  to  the  plaintiflf  Osgood^  with 
remainder  in  fee  to  the  right  heirs  of  old  Lawrence ;  for  it 
would  be  di£Bcult  to  imagine  that  iSdtoard  Head  the  son  would 
ever  have  accepted  of  those  limitations  to  himself,-  or  have 
agreed  to  the  limitations  to  hb  fether,  if  he  had  been  then 
owner  of  the  estate. 
\  llien  taking  old  lAXwrence  Head  to  have  been  owner  of  the 
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estate,  it  might  be  reasonably  believed  that  when  he  was  dc-     Osgood  v. 

sired  by  his  son  Edward  or  the  wife's  relations  to  come  into 

this  settlement^  he  consented  to  it  on  terms,  and  might  say, 

'^  I  will  part  with  my  estate  upon  your  marriage,  but  it  shall  be 

'^  so  settled,  that  if  you  my  son  Edward  die  without  sons  it 

'^  shall  then  go  to  my  grandson  John  Osgood  and  his  issue 

"  male ;  nay  I  will  have  the  estate  50  firmly  secured  to  my 

"  grandson  John  Osgood^  that  it  shall  not  be  in  the  power  of 

'^  you  to  bar  that  remainder,  but  that  you  shall  be  only  tenant 

"  for  life,  neither  shall  your  issue  male  by  any  other  wife  be 

"  preferred  to  my  said  grandson."     And  if  this  were  so,  then 

plainly  that  part  of  the  articles  whereby  the  limitation  was 

made  to  the  plaintiff  Osgood  could  not  be  termed  voluntary, 

since  without  that  it  was  probable  old  Lawrence  Head  would 

not  have  entered  into  any  articles  at  all. 

Also  I  cited  Hard.  Rep,  395.  Jenkins  versus  Kemishy  and 
1  Lev*  150.  237,  where  Sir  Nicholas  Kentish  on  the  marriage 
of  his  son'  Charles  Kentish  with  Blanch  Mansell,  in  considera-  [  252  ] 
tion  of  this  marriage  and  of  2000/.  marriage  portion,  settled 
the  premises  to  the  use  of  himself  for  life,  remainder  to  his  son 
Charles  and  the  heirs  of  his  body  by  that  marriage,  remainder 
to  the  heirs  of  his  body  by  any  other  wife,  with  a  power  to 
Sir  Nicholas  Kentish  the  father  by  deed  to  charge  the  premises 
with  2000/.  * 

Sir  Nicliolas  borrows  2000/.  and  secures  it  by  mortgage  by 
way  of  lease  and  release  of  the  premises  in  fee. 

Afterwards  Sir  Nicholas  dies,  and  his  son  Charles  dies  \nth- 
out  issue  by  that  wife,  but  leaving  a  son  by  an  after-taken  wife, 
and  on  a  special  verdict  in  ejectment  it  was  resolved,  that  this 
mortgage  in  fee  was  not  a  good  execution  of  the  power  for 
raising  the  2000/.  in  regard  this,  if  good,  would  be  a  dislodging 
of  all  the  estates. 

But  then  it  was  objected,  that  the  issue  male  who  would 
avoid  the  mortgage,  being  not  by  this  iharriage,  on  which  the 
settlement  was  made,  but  by  a  subsequent  marriage,  the  limi- 
tation to  him  was  voluntary,  and  as  against  this  mortgagee 
fraudulent : 

But  the  very  words  of  that  great  man  Lord  Hale,  in  Hardres 
are,  '^  That'  the  consideration  of  the  marriage  and  the  marriage 
portion  will  run  through  all  the  estates  raised  by  the  settle- 
ment, though  the  marriage  be  not  concerned  in  them,  so  as  to 
*'  make  them  good  against  purchasers,  and  to  avoid  a  voluntary 
^*  conveyance ;"  which  case  came  afterwards  into  this  Courts 
and  is  in  1  Chan.  Cases  103. 
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Osgood  v.         And  that  it  appeared  by  a  note  in  the  margin  in  1  Lev,  \i%, 

r  2o3  i      ^^^^^  ^^  Lord  Keeper  Bridgman  was  of  the  same  opinion,  tb^t 

the  consideration  of  the  marriage  and  marriage  portion  lao 

through  and  extended  itself  to  alj  the  limitations  in  the  settle* 

jnent. 

Now  if  this  case  w&s  so^  as  this  authority  (which  was  a  very 
•  great  one)  proved  it  to  have  been,  it  was  stronger  than  the 
principal  case ;  and  shewed  that  the  consideration  of  marriage 
makes  all  the  limitations  good,  even  against  a  purchaser  or 
mortgagee ;  whereas  they  (the  plaintiffs)  were  contending  only 
Against  an  heir,  whom  the  most  voluntary  settlement  would 
bind ;  and  what  would  make  a  valuable  consideration  in  case  of 
a  settlement,  would  make  a  valuable  consideration  in  c^  of 
articles  for  the  making  a  settlement. 

That  it  was  not  necessary  the  consideration  money  should 
be  paid  by  the  party  to  whom  the  conveyance  was  made,  but 
if  a  third  person  paid  it,  that  would  be  sufficient  to  prevent 
the  conveyance  or  articles  from  being  voluntary,  and  conse- 
quently in  the  present  case,  the  portion  which  wa9  paid  tp 
Edward  Head  was  a  consideration  for  all  the  limitatioos  ia 
the  marriage  articles ;  also  in  these  articles  John  Osgood  was 
called  the  grandson  of  old  Lawrence  Head  who  made  the  set- 
tlement, and  then  the  consideration  of  blood  was  a  sufficient 
consideration  against  an  heir,  though  (perhaps)  not  against  9 
purchaser. 

Or  if  the  estate  were  construed  to  move  from  Edward  Hea^ 
the  plaintiff  Osgood  was  nephew  to  him^  and  that  blood  was  as 
to  him  a  sufficient  consideration. 

It  was  sufficient  to  raise  an  use,  and  what  was  so^  would  be  a 
sufficient  consideration  also  to  raise  a  trust  in  equity. 
[  254  ]  For  suppose  a  man  had  before  the  statute  of  Hen.  8.  of 
uses,  covenanted  to  stand  seised  to  the  use  of  his  grandson 
or  his  nephewj  this  certainly  would  have  raised  a  use,  and 
such  as  a  court  of  equity  would  have  compelled  the  execution 
of.     And 

By  the  same  reason,  if  a  man  in  consideration  of  blood  were 
to  covenant  to  settle  lands  upon  his  grandson  or  nephew,  this 
.would  raise  a  trust,  and  a  court  of  equity  would  look  to  the 
'  execution  thereof,  which  was  the  p||pcipal  case  expressed  in 
the  very  articles ;  and  this  differed  from  the  case  of  Fursaker 
and  Robinson^  where  in  a  defective  conveyance  a  covenant  to 
make  further  assurance  to  a  bastard  was  held  not  goodj  in  re- 
gard there  was  no  blood,  and  a  covenant  to  stand  seised  to  the 
use  of  a  bastard  would  be  void. 
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As  to  the  objection  that  the  heirs  were  not  expressly  named     Osgood  v. 
in  these  articles,  it  seemed  to  be  wholly  immaterial ;  for  if  the  ^ 

consideration  were  good  to  raise  a  trust  (as  on  the  part  of  thp 
plaintiff  It  was  contended  to  be)  then  the  ancestor  from  the  time 
of  the  execution  of  the  article^,  was  atmstee  for  all  the  trqsts 
therein }  and  supposing  the  ancestor  to  he  9i  trustee,  his  heir 
whq  s^ood  in  his  place  must  be  a  trustee  also. 

And  it  would  be  ^  plain  case,  if  a  man  for  money  by  him  re- 
ceived should  covenant  to  pqnvey  lands  tp  J^  S.  but  should  nqt 
covenant  fqr  his  heirs,  yet  the  receipt  of  the  mon^y  would  make 
hi(n  a  trustee,  and  he  being  so,  his  heir  after  his  death  must  be 
a  trustee  also. 

That  with  respect  tq  the  will  of  Edu:ard  Heady  by  which  he 
undertook  to  device  the  premises  from  the  plaintiff  Qsgqcd^  that  [  255  ] 
w^^  likewise  immaterial,  his  intentions  as  to  this  pase  niust  be 
all  immaterial,  he  and  his  father  old  Lawrence  having  bound  the 
estate  by  their  articles,  and  put  it  out  of  their  power  to  devis^  or 
give  it  a\vay  to  any  other  person. 

Lasilxfy  it  was  insisted,  that  if  the  Court  would  not  help  the 
plaintiff,  it  ought  not  to  help  the  heir,  nor  would  it  then  com^ 
pel  the  trustee  of  an  old  term  for  500  years  which  was  yet  standi- 
iug  out.  to  transfer  that  term  to  the  heir  at  Uw. 

hard  Chancellor :  This  last  argument  implies  that  the  trustee  ^.  seised  in 
should  keep  the  estate  himself,  whereas  it  is  plain  he  shall  not*  ^^  ®?  ^" 
but  shall  be  a  trustee  for  him  to  whom  the  reversion  shall  be  corei^nii  ip 
.adjudged  tq  belong.    The  marriage  and  mi^rriage  portion  sup-  premises  on 
ports  only  the  limitation  to  the  husband  and  wife  and  their  j!™**'^  *"** 
issu^,  this  is  all  that  is  presumed  to  have  been  stipulated  for  by  on  the  issue  of 
the  wife  or  her  friends.  '^n.^^S^' 

bis  nepbew  iu  fee  ;  the  remainder  in  fee  is  ?oluntary,  and  not  supported  by  the  consideration 
of  that  marriage  or  of  the  marriage  portion. 

But  as  to  the  case  cited  in  Hardress  and  Levinzj  where 
there  w^s  a  limitation  to  the  heirs  of  the  body  of  the  husband 
by  any  other  wife,  that  though  not  made  for  a  valuable  consi-  ' 
deration,  was  not  however  fraudulent,  for  there  was  a  fair  and 
honest  occasion  for  the  making  of  such  settlement,  (viz.)  the 
marriage ;  it  could  not  well  be  intended  to  have  been  made  to 
cheat  a  creditor,  unless  the  person  making  the  same  were  then 
in  debt ;  the  very  remoteness  of  the  limitation  to  a  brother,  or 
to  the  issue  by  an  after-taken  wife,  was  an  evidence  that  such 
limitation  was  not  intended  to  cheat  creditors.  r  255  i 

If  old  Lawrence  the  father  had  the  whole  estate,  I  do  not  A.  the  father 

and  B.  the  son 
on  the  marriage  of  B.  articled  to  settle  land  on  B.  and  his  wife  for  their  lives,  remainder  to 
their  issue,  remainder  to  the  nephew  in  fee ;  if  A.  had  the  sole  iataFast,  tha  linuSation  iathe 
neph«w  is  voluntary  ^  secus  if  the  father  and  sou  had  each  some  iutorest. 
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OioooDv.  see  with  whom  he  could  contract,  except  with  his  son's  wife 
and  her  friends^  which  will  only  make  a  good  consideration  for 
the  husband  and  wife  and  their  issue. 

But  what  very  much  helps  this  case  is,  the  appointment  of  the 
estate  by  old  Lawrence  by  the  indorsement  to  his  son  Edtcord 
in  fee,  which  gave  the  son  Eduoard  the  legal  estate ;  and  also 
old  Loxcrence*^  having  paid  to  his  two  grandaughters  Mary  and 
Eleanor  650/.  a-piece,  talcing  their  receipt  for  this  money, 
whereby  old  Lawrence  obtained  an  interest  in  equity  in  this 
estate,  at  least  a  trust  for  the  raising  1300/.  upon  it,  and  it 
cannot  be  intended,  but  that  there  was  some  trust  betwixt  old 
Lawrence  and  his  son  Edward,  for  that  the  former  would  not 
part  with  all  he  had  in  his  life-dme  to  his  son  Edward,  which 
is  rendered  still  clearer  by  his  continuing  in  possession  after  his 
appointment  to  his  son,  and  by  the  son's  submitting  to  accept 
such  limitations  as  are  made  him  by  the  articles. 

Wherefore  each  of  them^  the  said  old  Lawrence  Head  and 
Edward  Head  having  an  interest  in  the  premises,  so  that  the 
one  without  the  other  could  not  make  a  settlement  thereof; 
here  is  now  a  proper  person  for  old  Lawrence  the  father  to  stipu- 
late with,  viz.  his  son  Edward,  and  it  may  be  well  intended, 
that  old  Lawrence  Head  did  stipulate  with  his  son  Edncard 
that  he  the  said  Lawrence  would  come  into  those  articles  and 
join  therein,  on  terms  that  the  estate  should,  in  case  of  Ed- 
[  257  ]  ward*s  dying  without  issue  male  by  that  marriage,  and  yoong 
Lawrence  Head's  d}*ing  also  without  issue  male,  then  go  to  the 
plaintiff  Osgood;  and  this  probably  was  part  of  the  marriage 
agreement  and  of  the  terms  on  which  it  was  made,  though  the 
leaving  out  the  sons  of  Edward  by  any  other  marriage  might  he 
a  mistake. 

But  since  thb  might  be,  and  probably  was,  nay  appears  to 
have  been  the  terms  of  this  marriage  agreement,  and  the  in- 
ducement to  old  Lawrence  to  join  therein,  equity  ought  to  de- 
cree a  performance  of  it,  but  I  will  give  no  costs.  (1) 

And  because  the  limitation  by  the  articles  is  to  Edward  for 
life,  reminder  to  his  first,  &c.  son  in  tail  male,  tliough  the 
limitation  to  the  plaintiff  Osgood  be  to  him  and  his  heirs  male, 
which  may  seem  to  have  been  designedly  distinguished  by  the 
parties  from  the  former  limitation,  yet  it  being  in  case  of  arti- 
cles, where  a  latitude  is  given  to  a  court  of  equity  to  expound 
.  the  same,  I  will  construe  it  to  be  intended  to  the  plaintiff  Os' 
good  and  his  sons  in  tail  male,  so  that  the  premises  shall  be 


■••■tawMVdMMM*^ 


(1)  Reg.  Lib.  B.  17^4.  fol.  X13. 
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conveyed  to  him  for  life,  but  it  shall  be  sans  vooMtey  with  power 
to  make  such  leases  as  tenant  in  tail  may,  with  trustees  to  sup- 
port contingent  reminders,  remainder  to  his  first,  &c.  son  in 
tail  male,  with  the  like  remainder  to  the' next  person,  viz. 
Southby  for  his  life  sans  waste,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  his  first,  &c.  son 
in  tail  male,  remainder  to  the  right  heirs  of  old  Lawrence^  who 
are  the  defendants  Mary  Strode  and  John  CoxwelL 

Notes  In  December  1725,  this  cause  was  reheard  before 
Lord  Chancellor  Kingj  who  after  long  debate  took  notice,  that 
several  material  things  had  been  said  against  the  decree ;  how- 
ever in  cases  where  he  himself  was  not  fully  satisfied,  he  would 
never  reverse  his  predecessor's  decree ;  and  that  here  his  Lord- 
ship was  not  so  well  satisfied;  that  it  appeared  to  him  old 
Lawrence  Head  had  an  interest  (at  least  an  equitable  one)  in 
the  premises ;  and  it  was  considerable,  that  by  these  articles  in 
cfuestion  he  had  provided  for  every  branch  of  the  family,  and  as 
it  seemed  to  be  a  very  reasonable  agreement  for  a  settlement, 
hiis  Lordship  affirmed  the  decree  for  carrying  the  same  into  ex- 
ecution. (1) 
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Osgood  vl 
Strodb.  ' 
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(1)  Vide  Edwards  v.   Countess  of  v.   Nash,  3   Atk.    186.      Stephens  v. 

Warwick,  ante  175.     Neeve  v.  Keck,  Trueman,  I  Vcjb.  73.  ,  Ithell  v.  Beane, 

9  Mod.  106.     Vernon  v.  Vernon,  post.  1   Vcz.  216.       Roe  if.  Mitton,  3  Will. 

594  and  4  Bro.  F.  C.  26.  S.  C.     Goring  356.  (z) 


(z)  Pulvertoft  v.  Pulvertoft,  18  Ves. 
92,  98.  Johnson  v.  Legard,  3  Madd. 
283>  6  M.  &  S.  60.     Clayton  v.  Lord 


Winton,  3  Madd.  302.  n.  6  M.  &  S.  67« 
Sutton  V.  Chetwynd,  3  Mer.  249. 


?  SfeJ^' 


WAGSTAFF  versus  WAGSTAFF. 


John  Wagstaff  seised  of  lands  in  fee  conveyed  them  by  lease 
and  release  to  trustees  and  their  heirs,  to  the  use  of  them  and 
their  heirs,  in  trust  (that  after  such  monies  raised  as  therein 
mentioned)  the  trustees  should  convey  the  premises  to  J.  S,  his 
heirs  and  assigns,  or  to  such  person  or  persons  as  he  or  they 
should  direct. 

shall  appoint ;  cestui  que  trust  devises  these  lands  by  a  will  attested  but  by 
the  wUr  void,  and  wiU  not  operate  as  an  appointment  (1) 


Case  64. 
Lord  Mac-  " 

CLBSFIBLD. 

2  Eq.  Ca.  Ab. 
763.  pL  12. 
Trust  of  lands 
limited  to  A. 
and  his  heirs 
and  asstg^ns, 
or  to  such  as 
he  or  they 
two  witnesses; 


(1)  So;  Attorney  General  v.  Barnes,    Lord  Godolphin,  2  Vez.  76*    Jones  v. 
2  Vcrn.  698.    Duke  of  Marlborough  v.     doughy  2  Vez.  366.    Duffy.  Dakeli, 
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^[jWWA?*  V-  .    I^betponiee  .were  rai9edj  and  J.  S.  by  will,  aUe9|^  Q%  hy 
'-"'"-•  '    lavp  witnesses,  devised  ^he  pfemises  to  ^T-  A^. 

.    Obf.  The  trust  beipg  that  the  trustees  should  convey  tb^ 
premises  (o  such  persons  as  J.  S.  his  heir^  or  assigfis  should 
.direct,  this  will,  though  not  good  by  way  of  devise,  shall  how- 
ever be  effectual  as  an  appointmefit,  lik^  a  copyhol4  surrendered 
tp  ^he  use  of  a  will  which  may  be  devised  by  a  will  attested  by 
two  witnesses  or  one  witness  only.  (1) 
^3iidf to"'"  '    ®**^  ^^^  Chancellor  interrupted  the  Counsel,  and  sfad  this 
the  use  of  a      was  a  verv  plain  case;  that  as  to  the  case  *  which  had  been 
by  a^wSl  a^^    V^^  P'  *  copyhold  surrendered  to  the  use  of  4  will,  and  after- 
iMtod  by  QDc    ^ards  devised  by  a  will  at^sted  by  one  or  two  witnei^s^,  this 
nesses  only,     had  been  adjudged  to  be  good,  and  his  opinion  was  never  to 
[  *  259  ]     shfike  any  settled  resolution  touching  property  q(  the  title  of  ^mi, 
it  being  for  the  common  good,  that  these  should  be  certain  and 
known,  however  ill  grounded  the  first  resolution  might  be;  but 
if  that  had  not  been  settled,  it  might  bp  mqre  reasonable  tp 
say<|  when  I  have  surrendered  my  copyhold  to  the  use  of  my 
.will^  a  will  of  this  copyhold  sjiall  be  so  executed,  ^d  in  suck 
(a)  See  vol.  1.  ^  manner,  as  by  the  act  of  parliament  a  will  of  lands  (a)  eught 
Lonj^ord  vcr-  to  be  executed,  but  this  case  having  been  ruled  otherwise,  he 
towi^rdMbe      would  not  shake  it,  however  he  was  not  for  carrying  it  one  jot 
eud  of  the  case,  further. 

That  in  the  other  case  the  copyhold  passed  by  surr^der, 
and  not  by  the  will,  which  was  only  a  declaration  of  the  use 
of  the  surrender ; .  whereas  in  the  pj^qcip^  case  it  was  no  more 
than  a  common  trust  of  lands  in  fee-simple,  (viz.)  in  trust  for 
*  J.  S,  his  heirs  and  assigns,  or  such  person  or  persons  as  he  or 

they  should  appoint ;  now  thes,e  last  words  were  no  mor^  thsa 
what  was  implied  before,  ^  expressio  eorum  qu4B  faciie  insioU 
9iihil  operatur;  where  a  trust  is  limited  to  A.  and  his  heirs,  A. 
may  appoint  the  trust  to  J,  S,  and  J.  5.  is  then  the  assignee 
of  A,    Now, 


■.^ 


)  Bro.  C.  C.  147.  itnd  an  instrument  Oedolphin^  ub.  sup.   Lawrence  v.  Wkt^ 

in  its  nature  testamentary^  made  in  ex-  /is,  2  Bra.  C.  C.  319.  (^) 

ecution  of  such  povver,  has  all  the  in-  (l)  Tuffaeltv,  Page^  Barnard.  9.  and 

cidents  to  a  will.     Hatcher  v.  Curtis,  2  Atk.  37.     Attorney  Gejieral  v.  An» 

2  Eq.  Ca.  Ab.  671.     Oke  v.  Heath,  1  dretcs,  1  Vez.  825.  (larg.  Co.  Litt.  111. 

Vez»  135.      Duke  of  Marlborougli  v.  bt  notes  (1)  and  (3).  («) 


(y)  tiabergham  v.  Vincent,  2  Ves.  Roe  v.  Danvers,  7  East.  2^.    But  the 

jun.  204,  4  Bro.  C.  C,  353.  prohate  is  not  evidence  to  establish  such 

(x)*t>rby  atiytvritihg* which  would  will  as  to  copyhold  estates.    /en70& 

be  a  good  will  of  personal  estate.  Cary  v.  D.  of  Northumberland,  ^  Jac.  k  ^'• 

v.  J^ikew,  2  Bro.  C.  C.  58, 1  Cox,  24 J.  570. 
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Tfcjere  could  be  no  cjuestion  but  tbat  a  trust  of  ap  kiheritanpe  .^^^^HflC/' 
coul4  not  be  devised  otherwise  than  by  a  will  attested  by  three 
witnesses  in  the  same  manner  as  a  legal  estate  ;  for  if  the  law 
were  otherwise  i(  would  introduce  the  sanie  inconveniences  as 
to  frauds  and  perjuries^  as  were  occasioned  before  the  statute  by 
^  devise  of  a  legal  estate  in  fee-simpl^» 

*  That  in  the  case  of  (a)  Dr,  t/oAn^on^  where  a  man  seised  of  yj^n^^s^jf 
lands  in  fee  devised  them  to  a  charity  by  a  will  attested  only  by  ]>evii«  of 
two  witnesses.  Lord  (hwper  had  decreed  the  same  to  be  yqidj,  charity  attest- 
notwithstanding  it  was  there  objected,  thaf  the  will  might  ope-  «dby  two  wit- 
rate  as  an  appointment  according  to  the  statute  of  43  Bliz,  of  void. 
Chantable  Uses.  .  .  '      [  *260  j 

2dfyy  Besides  thQ  principal  case  was  much  stronger  against 
the  will,  as  the  same  did  not  refer  to  the  deed  of  trust,  but 
J.  S,  had  undertaken  to  devise  the  land  as  owner  thereof  with- 
out  any  relation  had  to  the  pretended  power  (z) ;  which  made  it 
like  the  case  put  1  Inst  111,  112.  where,  after  the  .statute  of 
Hen.  8.  enabling .  people  to  dispose  by  will  of  two  thirds  of 
their  lands  held  by  knights-service,  a  man  so  seised  made  a 

•  ■  •  •  •  • 

feofiinent  in  fee  to  the  use  of  such  persons  and  for  such  estates 
as  he  should  by  will  appoint ;  here  the  fee  by  operation  of  law 
was  held  to  continue  in  the  feoffor,  on  whose  limiting  the 
estates  by  his  will  by  force  and  in  pursuance  of  his  power,  the 
uses  and  estates  growing  out  of  the  feoffment  would  be  good 
for  the  whole,  and  the  will  would  be  but  directory ;  but  in  case 
the  feoffor  had  devised  the  lands  as  owner  thereof,  without  any 
reference  to  the  feoffment  or  power  thereby  given,  there  the 
land  passing  by  the  will,  such  will  would  be  good  only  as  to 
two  thirds. 

Wherefore  it  was  adyudged  in  the  principal  case  that  the  will 
was  void,  and  that  the  trustees  should  convey  the  premises  to 
the  heir  at  law  of  the  testator.     See  the  next  case. 

MEMORANDUM,  In  HUl.  vacation  1727,  in  a  cause  at     [261  ] 

•  ThAuipfa  wli#re 

the  Bolls,  his  Honour  admitted  it  to  be  settled  that  where  a  j^  cop/hold  is  - 

copyhold  in  fee  is  surrendered  to  the  use  of  one's  will,  such  will  J{|"*"^^7a*^ 

though  executed  in  the  presence  of  one  or  two  witnesses  only  wiU  there  netd 

is  good,  because  it  passes  by  the  surrender  and  not  by  the  will,  ^^^^,^5^5  ^^ 

which  is  only  a  declaration  of  the  use  of  the  surrender  (y)  5  •uch  will,  b<. 

''  cause  the 

copyhold  passes  by  surrender  and  oot  by  the  will ;  yet  a  trust  or  equity  of  redeipptioni  of  a 
copyhold  cannot  pass  by  a  will  unless  attested  by  three  wituesses.  *    •" 


(2)    Maundrell    v.     Maundrell,    7    248.     Lang  ley  y.  Sneyd,S  Brod,^  B. 
Ves.    567,    10  Ves.  «46.      Blake    v.    243. 
Marnellt  2  B«.   &  fie.  S5*  4  Dow.        (y)  And  therefore  &4^vi9e  of  a  ctis- 
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Wagstapf  V.  ijut  that  if  a  copyholder  be  seised  only  of  the  trust  or  equity  of 
redemption  of  the  copyhold^  and  devises  such  trust  or  equity  of 
redemption,  there  must  be  three  witnesses  to  tlie  will ;  for  here 
can  be  no  precedent  surrender  to  the  use  of  the  will  to  pass  this 
trust,  and  the  trust  and  equity  of  redemption  of  all  lands  of  in- 
heritance are  within  the  statute  of  frauds  and  perjuries,  other- 
wise great  inconvenience  would  arise  therefrom ;  and  it  is  no 
prejudice  to  the  lord  of  the  manor  to  comprise  the  trust  of  a 
copyhold  vnthin  that  statute,  because  the  person  who  has  the 
legal  estate  of  the  copyhold  is  tenant  to  the  lord,  and  liable  to 
answer  all  the  services,  f 

f  But  in  the  case  of  Tuffnel  versus  Page,  Pasch»  740.  the  Lord  Hardwicke 
was  of  opinion,  that  the  trust  of  a  copyhold  would  pass  by  a  will  not  attested  ac- 
cording to  the  statute  of  frauds,  as  a  copyhold  sutTcndered  to  the  use  of  a  will 
would  do ;  for  that  equity  ought  to  follow  the  law,  and  make  it  at  least  as  easy 
to  convey  a  trust  as  a  legal  interest.  And  decreed  accordingly.  Barnard.  Chan. 
Rep.  12.  and  3  Atk.  37* 


tamary  freehold,  where  there   is  no  estate  are  made  as  valid  although  no 

custom  in  the  manor  to  surrender  such  surrender  has  been  made  to  the  use  of 

freehold  to  the  use  of  the  will,  must  be  the  will,  as  they  would  have  been  if  a 

executed  according  to  the  statute  of  surrender  had  been  made.     See,  as  to 

frauds  -,   Hu9sey  v.  Grills,   Amb.  299.  the  construction  of  this  statute.  Doe  r. 

By  St.  55  G.  3.  c.  192,  wills  of  copyhold  JBartle,  5  B.  &  A.  492. 


Case  65.  SIR  JOHN  FR\TER  t?erm  BERNARD. 


'  cLBaFiELof  Upon  a  motion  for  a  sequestration  against  the  defendant's  real 
Sel.Ca.iDCha.  »"d  personal  estate  in  Ireland^  it  was  alleged  that  the  plaintiff 
g-g  ^^  ^jj  had  here  in  England  proceeded  to  a  sequestration^  and  that  it 
711.  pi.  4.  would  be  vain  to  takie  out  a  sequestration  here,  the  defendant 
Chabcery  in  having  no  estate  any  where  but  in  Ireland;  that  a  sequestra- 
EnglAod  may  tion  had  been  granted  in  the  like  case,  as  in  that  of  (a)  Ix)rd 
questraiiou  Arglass  versus  Muschampy  wjiere  the  Court  granted  a  scques- 
djfcndl^ln  ^^^^^^^  '"^o  Irelandj  nay,  that  such  process  had  been  awarded 
Ireland,  but  it  to  the  governor  of  North  Carolina. 

must  be  after 

a  sequestration  taken  out  bere  and  nuUa  bona  returned.  (a)  1  Vem.  135. 

[  262  ]  JLord  Chancellor:  The  plaintiff  ought  at  least  first  to  take 

out  a  sequestration  here,  and  upon  nulla  bona  returned  I  will 
grant  a  sequestration  which  shall  affect  the  defendant's  esUte 
in  Ireland ;  the  Courts  of  Justice  here  have  a  superintendent 
power  over  those  in ;  Ireland,  and  therefore  writs  of  error  lie  m 
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J?.  R;  in  England  to  reverse  judgments  -in  B.  R.  in  Irefafid.  (2)  I^^^  ^' 
[Sed  Qiuare  to  whom  the  sequestration  against  the  defendant's 
estate  in  Ireland  is  to  be  directed,  and  if  it  should  not  be  by  an 
order  from  the  Lord  Chancellor  reciting  the  proceedings  here, 
and  directing  the  Chancellor  of  Ireland  to  issue-  out  a  seques- 
tration there  for  the  benefit  of  the  plaintiff,  and  towards  satis- 
iaction  of  his  demands.] 

But  as  to  the  sequestration  mentioned  to  be  directed  to  the  Application 
governor  of  North  Carolina,  or  any  other  of  the  plantations,  the  ^fd^^^  the 
Court  doubted  much  whether  such  sequestration  should  not  be  Kingpin  Coun- 
directed  by  the  King  in  Council,  where  alone  an  appeal  lies  qucstratton  to 

from  the  decrees  in  the  plantations,  for  which  reason  it  seemed  *^*  fonif^i 
.  ,        ,  .      .  plantatiom. 

that  in  such  case  the  plaintiff  ought  to  make  his  application  to 

the  King  in  Council,  and  not  to  this  Court  (y) 


(z)  But  by  23  G.  3.  c.  28.  no  appeal  writs  of  error  and  appeals  from  Ireland 

or  writ  of  error  from 'any  court  In  Ire*  before  the  House  of  Lords  of  the  United 

land  shall  for  the  future  be  brought  Kingdom, 

into  any  of  the  courts  in  England.  The  (y)  Attorney  General  v.  Stewart,  S 

89  &  40  G.  3.  c.  67.  (act  of  Union),  ar-  Mer.  156. 
tide   8^   provides  for  the  bringing  of 


MR.  JUSTICE  DORMER'S ,  CASK  Case  bs. 

Sir  fPtlliam  Dormer  bart.  nephew  of  Mr.  Justice  Dormer,  clb&pield. 
was  found  a  lunatic  in  March  1693,  whereupon  their  late  2Eq.  Ca.  Ab. 
Majesties  King  fFiUiam  and  Queen  Mary  granted  the  custody  kota  realioii- 
of  his  estate  to  his  uncle  the  now  Mr.  Justice  Dormer,  who  f^^^f  "P***"*^ 

^  .     .  *  that  the  next 

is  the  next  remainder-man  in   tail  of  the  principal  part  of  ofkintowhom 

the  family  estate,  but  the  person  of  the  lunatic  was  granted  to  descend  shSl 
another,  "«*  ^  ff"«'- 

^_  diau  in  socage. 

Afterwards  these  grants  were  upon  the  demises  of  the  Crown      r  263  J 
frequently  renewed,  the  custody  of  the  estate  being  always 
granted  to  Mr.  Justice  Dormer/  and  that  of  the  person  of  the 
lunatic  to  the  other. 

'  But  in  truth  it  appeared  that  the  other  person  was  only  no^ 
minal  and  in  trust  for  Mr.  Justice  Dormer,  who  all  along  had 
the  lunatic  in  his  own  custody,  and  lived  with  his  whole  family 
in  the  lunatic's  house  in  the  county  of  Bucks,  and  it  was  in 
proof  that  Sir  Robert  Jenkmson  who  was  the  nominal  com- 
mittee for  the  person  of  the  lunatic  de6Iared  he  knew  nothihg 
of  the  mutter,  or  how  the  lunatic  was  managed,  but  that  the 
lunatic  was  under  the  conduct  and  in  the<;ustody  of  ^r.  Justice 
Dormer* 


mMM'i  '  Whereupon .  Mr.  SRddon,  who  was  the  lunatic  V  deceased 
rister's  sbnj  petitioned^  tliat  the  custody  of  the  estate  might  be 
token  from  Mr.  Justice  Dormer^  and  that  likewise  the  custody 
of  the  person  might  be  removed,  the  same  being  now  in  effect 
in  Mr.  Justice  Dormer,  though  in  the  name  of  Sir  Rohifi 
Jenkinion. 

And  it  having  been  ordered  that  2001.  per  amium,  part  of  the 
mfebme  of  the  lunatic's  estate  in  OUmcestershirej  which  was 
subject  to  a  mortgage  of  850/.  should  be  set  apart  to  pay  off 
the  mortgage,  and  that  the  residue  of  the  profits  should  be 
(  applied  towards  the  maintenance  of  the  lunatic  and  the  ma- 

hagement  of  his  estate ;  the  lunatic's  said  nephew  complained 
in  his  petition,  that  this  maintenance  was  excessive  and  to  the 
prejudice  of  the  next  of  kin,  to  whom  would  belong  what  the 
lunatic  should  leave  at  his  death. 
.  [  ?^^  ]  ,  .  Lord  Chancellor :  1  found  this  order  made  for  the  commit- 
ment of  the  custody  of  the  estate  to  Mr.  Justice  Dormer,  and 
of  the  person  to  Sir  Robert  Jenkmson,  whom  I  take  to  be  A 
nominal  person  ft>r  Mr.  Justice  Dormer,  and  that  the  person 
of  the  lunatic  has  in  fact  been  all  along  with  Mr.  Justice  Dor- 
mer ;  and  that  such  allowance  has  been  made  to  the  judge  for 
the  maintenance  of  the  lunatic  and  management  of  his  estate,  is 
beyond  dispute. 

Surely  the  maxim^  that  the  liext  of  kin  to  whom  the  land 
cannot  descend  is  to  be  guardian  in  socage,  is  not  grounded 
upon  reason,  but  prevailed  in  barbarous  times  before  the  nation 
was  civilized;  for  what  can  be  more  usual  now,  than  where 
one  has  infant  children  to  make  one's  brother  their  guardian? 
and  it  seems  no  less  reasonable  that  where  a  man  dies  intestate^ 
the  law  should  dispose  of  the  guardianship  of  his  children  in 
.  the  same  manner  as  the  intestate  would  be  supposed  to  do,  had 
h«».  lived  to  make  a  will.  (1) 

It  is  very  shocking  to  think  that  any  brother  or  uncle  would 
comnxit  murder  upon  his  own  brother  or  nephew  to  get  his 
estate ;  but  in  the  present  case  here  has  been  the  strongest 
proof  that  there  is  not  any  ground  for  that  cruel  and  barbarous 
presumption  in  Mr.  Justice  Dormer,  who  for  these  thirty-two 

(1)  Vide  Morgan  v.  Dillon,  9  Mod.    P.  C.  341.    Vide  etiam  Haig.  Calitt. 
135.  and  the  same  case  by  the  name  of    88.  b.  note  (6).  (z) 
Dillon  V.  Lad^  Mountcashell,  3  Bro. 


(a)  JEx  parte  Cockayne,  7  Vcs.  59t.    Bx  parte   Seaman,    I   CoBinson  on 
Lunacy,  307. 
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years  last  past  has  maintained  his  nephew  in  the  most  tender     Dormer's 
and  careful  manner,  and  who  if  he  could  have  been  supposed 
to  have  any  ill  designs  upon  his  nephew  the  lunadc,  might       r  • 
have  executed  them  long  since ;  this  experience  of  the  judge's 
tenderness  towards  his  nephew  is  the  strongest  argument  of  , 

his  being  the  proper  guardian  for  \iilii ;.  and  as_  toj  the  peti- 
tioner's complaint  that  the  maintenance  is  too  much,  he  seems      [  265  ] 
to  be  taking  more  care  of  himself  than  of  the  lunatic  in  this 
case. 

I  thuik  the  improvements  made  of  the  lunatic's  real  estate  AlunttLci»> 
are  vtry  Commendable ;  the  lunatic  may  recover,  and  then  to  looked  upon  as 
see  his  estate  in  good  condition  and  plight  may  be  greatly  to  ^J®^^**^^*? ' 
his  comfort ;  and  though  he  has  been  so  long  in  this  unhappy  comfort  to  be 
condition,  yet  a  lunatic  in  the  eye  of  the  law  is  never  looked  JJ^^fs  adS- 
upon  to  be  desperate,  but  always  at  least  in  a  possibility  of  re-  nistratore  or 
covering :  It  is  his  benefit  and  comfort  I  am  to  take  care  of  • 

where  no  creditor  complains,  and  not  to  heap  up  wealth  for  the 
benefit  of  his  administrators,  or  next  of  kin.  {z) 

Therefore  I  will  not  lessen  the  allowance  nor  alter  the  com- 
mittee of  the  person  3  besides,  nobody  can  tell  who  will  be  the 
lunatic's  next  of  kin  at  his  death,  for  he  may  live  to  bury  all  the 
li^xt  of  kin  that  are  so  now*  (1) 


• 

(1)  See  more  of  this  da^e,  post.  3  vol.  104« 


,    (2)  Ex  parte  Ckumleif,  1  Ves.  jun.  reach,  so  as  to  deprive  the  lunatic  ^f 

296.     Ex  parte  Baker,  G  Ves.  8.    Nor  necessary   maintenance.       Ex    patte 

Will  the  Chancellor,  even  in  favour  of  Dikes,  8  Ves.  81.    Ex  parte  Hastings, 

creditors,  sell  property  of  the  lunatic  14  Ves.  182. 
which  the  creditors  cannot  otherwise 


[  266  ]  DE 
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Ca«  67.  DR.  MARTIN  and  LADY  ARABELLA  1    ^^^^lff^ . 

HOWARD  his  Wife  J  * 

NUTKIN  &  al'  Defendants. 

mtssionen       I^HE  bill  was  brought  flgainst  the  defendants  the  churchwar- 

GiLBfeRT  and    dens,  and  aicainst  the  parson  and  overseers  and  several  of  the 

Raymond* 

2  Eq.  Ca.  Ab.   inhabitants  of  the  town  of  Hammersmithj  to  stay  the  ringing  of 

23.  pi.  22.  the  five  o'clock  bell  of  the  town  of  Hammersmith^  which  usually 
bouse  beinp  had  been  rung  at  five  of  the  clock  in  the  morning  from  Michael- 
churah  £at  ^^  ^  Caudtemcw,  except  upon  holidays^  and  tlie  twelve  days  at 
the  five  o'clock  Christmos. 

hell  rung^  in 

the  mornio;  disturbed  her,  the  plaintiff  came  to  an  agreement  in  writing  with  the  chorch- 
wardens  and  inhabitants  at  a  vestry,  that  the  plaintiff  would  erect  a  cupola  and  dock  at  the 
churchy  and  in  consideration  thereof  the  five  o'clock  bell  should  not  be  rung  in  the  morning  ; 
this  a  good  agreement^  and  decreed  to  be  binding  in  equity. 

The  case  was,  the  plaintifis  Doctor  Martin  and  Dame  jtra- 

bella  Hoti7ard  his  wife  had  a  house  at  Hammersmith  very  near 

the  church,  and  Lady  Howard  being  of  a  sickly  and  weak  con- 

[  267  ]     stitution,  was  much  disturbed  and  disquieted  by  the  ringing  of 

this  bell  at  five  of  the  clock  in  the  morning,  and  was  about 

* 

parting  with  her  house  and  removing  to  another  parish,  when 
it  was  intimated  to  her  on  behalf  of  the  parish,  that  she  might 
purchase  her  quiet  at  a  reasonable  sum  to  be  laid  out  for  the 
benefit  of  the  parish. 

Upon  which  it  was  proposed  on  behalf  of  the  pliuntifiis,  that 
they  should  build  a  cupola  to  the  church,  and  erect  a  clock  and 
new  bell,  provided  that  during  the  lives  of  the  plaintiffs  and  of 
the  survivor  of  them,  the  five  o'clock  bell  should  not  be  nmg; 
and  accordingly,  on  a  Sunday  after  morning  service,  notice  was 
given  at  the  church  that  the  vestry  would  meet  upon  the  occa- 
sions  of  the  parish.  In  consequence  of  which  they  did  meet ; 
when  this  proposal  was  made  and  agreed  to,  and  an  entry  being 
made  of  it  in  the  parish  vestry-book,  the  same  was  signed  by  the 
parson,  church-wardens,  overseers,  and  several  of  the  inhabit- 
ants ;  after  which  the  plaintifis  and  the  defendants  the  parson, 
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church-wardens,  overseers  and  some  other  of  the  inhabitants  Martin  v. 
executed  articles  reciting  the  proposal  and  agreement  at  the 
veatry,  and  the  plaintiffs  thereby  covenanted  to  erect  a  new 
cupola,  clock  and  bell,  and  the  defendants  on  their  parts  cove- 
nanted, that  the  five  o'clock  bell  should  not  be  rung  during  the 
lives  of  the  plaintiffs,  or  the  survivor  of  them ;  after  this  the 
plaintiffs  caused  the  timber  to  be  brought  into  the  church-yard 
for  the  erecting  of  the  cupola,  which  was  publicly  seen,  and  the 
plaintiffs  were  at  the  charge  of  erecting  the  cupola,  clock  and 
bell,  and  the  five  o'clock  bell  was  silenced  for  about  two  years. 

But  the  defendant  NtUkin  an  ale-house  keeper  being  since 
chosen  church-warden,  a  new  order  of  vestry  was  obtained  for 
the  ringing  again  of  the  five  o'clock  bell,  which  occasioned  the 
plaintifis  to  bring  their  bill  to  enjoin  the  ringing  of  this  bell  ;  [  265  ] 
and  on  motion  Lord  ChanceUor  Macclesfield  granted  an  in« 
junction  to  stay  the  ringing  until  the  hearing. 

And  now  the  cause  came  on  before  the  Lords  Commissioners 
Gilbert  and  Raymond^  who  decreed  that  the  injunction  should 
continue  during  the  lives  of  the  plaintiffs  and  the  survivor  of 
them ;  for  that  here  was  a  meritorious  consideration  executed 
on  the  plaintiff's  side ;  that  the  church-wardens  were  a  corpora-* 
tion,  and  might  sell  the  bells  or  silence  them,  and  make  a 
reasonable  agreement  beneficial  for  the  parish,  and  thereby  bind 
the  parishioners  and  their  successors  as  also  the  succeeding 
church-wardens ;  that  the  ringing  the  five  o'clock  bell  did  not 
seem  to  be  of  any  use  to  the  parish,  though  of  very  ill  conse- 
quence to  the  plaintiff  the  Lady  Howard,  and  ample  recom- 
pense had  been  made  to  the  parish  by  the  plaintiffs  both  in  the 
expoise  of  the  cupola,  clock  and  bell,  and  also  of  15001.  laid 
out  in  improving  the  plaintiff's  own  house,  which  otherwise  they 
would  have  left ;  and  it  moreover  appearing  that  the  majority 
and  better  part  of  the  parish  continued  willing  to  abide  by  this 
agreement  and  protested  against  the  new  order. 

The  Court  thereiipon  decreed  an  injunction  against  the  ring- 
ing of  this  five  o'clock  bell  accordingly. 


Vol.  II. 


[  269  ]  DB 


TERM.  PASCHiE,  17^5. 


Case  $s.  ■     ■      ■  Dema  BROMLEY. 

Lord 

Commisiioner  jl.  WAS  inriebted  to  J?,  who  ottt-lawed  ^*,  and  C.  haviog  gopds 

A  4s  itfdTbted  ^^  ''•  *"  *^**  hands,  JB.  brings  a  bill  against  C.  to  discover  what 
to  B.  B.  out-  goods  of  J.  C  bad  in  his  hands  j  C  demurs  in  regard  B*  does 
having  ^i?'  not  shew  any  title  to  these  goods ;  and  in  support  of  tlie  de- 
^A.'s  in  hu  murr^r  it  was  urged  that  by  th^  bill  it  did  not  appear  that  B. 
brings  a  biu  the  plaintiff  had  any  grant  of  these  goods,  or  of  the  debt  froin 
dScwer^hat  ^^^  Crown,  until  which  grant  the  property  remained  in  the 
goods  of  A.       Crown  in  consequence  of  the  outlawry- 

'.  has  m  his 

hands.  C.  may  demur,  ft)r  that  B.  makes  do  title  to  the  goods  as  haying  no  grant  from  tbtf 
Crown }  also  fof  that  the  Attorney-General  ought  to  be  a  p^rty. 

On  the  contrary  I  insisted  that  it  was  proper  to  know  what 
these  goods  were  and  the  value  of  them,  before  the  party  took 
out  such  grant,  the  expense  of  it  being  considerable  j  and  that 
in  the  mean  time  the  Crown  was  but  as  a  trustee  for  the  plain- 
tiff who  was  at  the  expense  of  the  outlawry. 
[  270  ]  But  by  Lord  Commissioner  OUberi^  the  Crown  is  not  a  tiii»- 
tee  for  the  plaintiff,  but  it  is  merely  out  of  grace  that  the  King 
makes  such  grant  of  the  goods  of  persons  outlawed  Co  the  plain* 
tiflB  who  have  no  manner  of  right  in  these  goods,  until  the  grant 
obtained  from  the  Crown,  so  that  the  plaintiff  comes  too  soon, 
it  being  before  he  has  any  title. 

1*4  J*  Bid**h       Wherefore  allow  the  demurrer }  also  the  («)  Attorney  Oene- 

reraus  Wastel.  ral  ought  to  be  a  party  to  such  bill. 


Case  69.  JAMES  versus  GREA\^ES. 

Commissioner  In  this  cause  it  was  said  by  Lord  Commissioner  JekyU  that 
tv  ^**y**V;      there  was  a  difference  betwixt  a  deed  and  a  mil  gained  from  a 

Diversity  be-  •c 

twixtadeed    weak  man  and  upon  misrepresentation  or  fraud;  for  if  a  tctu 

andawiU  '^ 

gained  from  a  weak  man,  and  upon  a  misrepresentation ;  equity  will  set  aside  the  first,  but 
not  the  Utter.  »    -»     / 
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bi  galMd  flrbiti  a  weaK  man,  and  by  ialse  representation^  this       'ambs  - 
IS  (a)  not  a  sufficient  reason  to  set  it  aside  in  equity,  as  was  (a)  Vide  i  voi. 
detemiihed  in  the  case  of  the  iate  Duke  of  Newcastle's  will  be-  ^'  ^^f^^^ 
twixt  Lord  Thanet  and  Lord  Clare^  and  in  the  case  of  Bodml 
and  Roberts ;  but  where  a  deed  (which  is  not  revocable  as  a 
will)  is  gained  from  a  weak  man  upon  a  misrepresentation  and 
without  any  valuable  consideration^  the  same  ought  to  be  set 
aside  in  equity*.  (1) 


(1)  Vide  Bennett  v.  Vade,  2  Atk.  334. 

4 

FELTHAM  wms  EBLTHAM*  ,  [  271  ] 

Cask  70. 

Onb  having  several  daughters  and  being  seised  in  fee  of  lands^  Ij^yAf  Com* 
byCwili  charges  the  premises  with  the  payment  of  his  daughter's  jEkvtL  ank 
portions,  lOOQI.  a-piece  to  each  daughter  at  her  age  of  twenty-  g 'J'^^Tf     - 
two  years  or  marriage  which  should  first  happen^  and  if  any  of  cha.  15. 
his  said  daughters  should  die  before  her  portion  became  payable,  ^y^'  p^i^^*  • 
the  sbarfe  of  her  so  dying  to  go  to  the- survivors;  '  One  hat  scre- 

.  ral  daujhttrs* 

and  beiof;  icised  in  fee  obArfl^es  bis  lands  with  1000/.  a-piece  to  his  dauehten  payable  at  23  or 
marriage  ;  aod  if  any  die,  then  to  the  survivors,  but  no  time  limited  when  the  additional  por-^ 
tion  should  be  paid  to  the  surviving  daughters.  If  one  dies  unmarried  before  twenty-two,  the 
additiomU  portion  thaU  not  be  paid  to  the  surviving  daughters  until  the  deceased  daughter 
should  have  come  to  twenty-two. 

One  of  the  daughters  dies  before  twenty-two  or  marriage,  .  .  > 

mnd  another  of  the  daughters  attains  twenty- two  years -of  age» 

Insisted  that  there  being  no  time  appointed  when  the  por* 
tioo  accruing  by  survivorship  should  be  paid^  it  ought  to  be  paid 
presently. 

Lords  JekyU  and  Gilbert :  This  portion  arises  out  of  landsj, 
and  it  would  be  an  hardship  on  the  heir  (whom  equity  favours) 
to  make  it  payable  before  the  time  it  was  intended. 

Now  there  can  be  no  reason  to  make  the  additional  portion 
payable  before  the  original  one,  wherefore,  as  the  heir  is  to  suf- 
fer by  the  raising  of  these  portions,  it  may  reasonably  be  pre-, 
sumed  in  favour  of  him,  that  the  testator  might  compute  within 
what  time  they  might  be  paid^  so  that  this  additional  portion 
fhall  not  be  paid  before  such  time  as  the  daughter  to  whom  it 
was  given  should  have  come  to  the  age  of  twenty-two  years  if  [  272  ] 
^be  had  lived.  (1) 

And  (as  I  understood)  the  Court  also  declared  that  the  other 


(I)  Vide  lautufy  v.  IFi7/ttimt,  po^t.  48a: 

o2 
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V^^raAjk  V.  daughters  should  not  have  their  shares  of  the  portion  io  deem**' 
ing  by  survivorship,  until  they  respectively  should  have  attained 
their  age  of  tsventy-two  or  be  married,  it  not  being  the  inten- 
tion of  the  testator  to  trust  any  of  his  daughters  with  their 
portions  until  twenty-tvi^o  or  marriage.  (1)  (x) 


(1)  But  this  second  point  could  not '  (who  was  executor  and  residuary  le« 
have  been  determined  in  the  cause,  as    gatee)  the  only  defendant.    Reg.  lib* 
the  eldest  daughter  appears  to   have    A.  17^4.  fol.  293. 
been  the  only  plaintiff,  and  the  son 


(z)  See  Moore  v.  Godfrey,  8  Vem.  620. 


^j^,,  yj      SAMUEL  COX  and  HANNAH  his  Wife,  and  1 

ELIZABETH  BELITHA,  )  t-iaintins ; 

^^J^r    WILLIAM  BEUTHA  Executor  of  his  Father  Ip^f^^^^^ 

Jevyll  and  EDWARD  3 

GiLBBRT. 

I^-^*- A^»  Edward  Belithaf  who  was  a  freeman  of  London,  had  two 
270*.  pi!  25)26!  daughters,  viz.  Hannah  and  Elizabeth,  and  one  son  the  de- 

tion,  whether  the  child  of  a  freeman  of  London ,  upon  receWinr  a  suitable  portion,  may  release 
to  bit  father  his  orphanage  part ;  yet  if  the  child  or  the  husband  of  ftuch  child  cotrenanti  to 
release  to  the  executors  after  the  freeman's  death,  this  is  good,  and  equity  wiU  execute  the 
covenant. 

The  plaintiff  Cox  married  the  eldest  daughter  the  pliuntiff 
Hanndhy  without  the  consent  of  her  father,  however  after  the 
marriage  the  father  Belitha  gave  a  portion  to  his  said  daughter 
of  4000/.  1400/.  in  money,  and  the  rest  in  a  leasehold  and 
freehold  estate,  which  was  settled  by  the  consent  of  the  husband 
for  the  separate  use  of  the  wife,  and  afterwards  to  her  children, 
and  thereupoty  the  plaintiff  Cox  the  husband  released  to  hia 
father-in-law  Belitha  ''  all  his  right  and  interest  which  he  had 
[  273  ]      '*  or  might  have  to  any  part  of  his  personal  estate  by  -rirtue  of 

the  custom  of  the  city  of  London  or  otherwise,  except  such 
part  as  his  fether-in-law  should  give  to  him  or  his  wife  by 
will  or  otherwise ;  **  and  by  the  said  deed  of  release  the 
plaintiff  Cor  covenanted  at  any  time  after  the  decease  of  his 
father-in-law  Belitha,  to  do  any  further  act  ^'  for  the  releasing 
'^  of  any  right  which  he  might  have  by  the  custom  of  Jjondom, 
*^  to  the  executors  or  administrators  of  the  said  Edward  BelUha 
«  the  father." 

Obj,  The  interest  which  a  child  has  ia  the  .orphanage  part 


€€ 
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by  the  tutftom  of  London^  is  a  mere  contingency^  and  no.      Cox  v« 
present  right ;  consequently  it  can  no  more  be  released,  than 
an  heir  may  release  before  his  father's  death  his  right  to  his 
father's  real  estate. 

Nevertheless  the  Court  seemed  inclined  to  think  that  the  re- 
lease being  for  a  valuable  consideration,  purported  an  agree- 
ment to  quit  the  right  to  the  orphanage  part,  and  to  be  bind- 
ing (1)  in  equity;  but  though  this  mfght  not  be  so  clear,  yet 
where  the  husband  for  a  valuable  consideration  had  covenanted 
thereafter  to  release  the  said  future  right,  and  the  defendant 
having  brought  a  cross  bill  to  compel  the  plaintiff  in  the  original 
cause  to  make  such  release  to  him,  as  executor  to  the  freeman, 
and  it  being  in  proof  that  the  executor  had  before  the  bringing 
the  said  suit  tendered  such  release,  and  that  the  son-in-law  had 
refused  to  execute  it,  the  Court  decreed  a  specific  performance 
of  the  covenant  by  executing  the  said  release  to  the  executor  of 
the  freeman. 

•   2d/jf,  The  Court  held,  that  where  a  daughter  was  advanced 
in  part,  and  the  freeman  the  father  had  settled  some  leasehold 
estate  to  the  separate  use  of  the  daughter  the  feme  covert,  this     [  274  1 
ought  to  be  brought  into  hotchpot,  it  being  in  the  strictest 
sense  an  advancement  of  the  child  pro  tonto. 

3(Uy,  'It  was  held  that  any  land  of  inheritance  settled  by  the  Any  lands  of 
freeman  upon  his  children  is  (a)  not  to  be  called  an  advance-  senled'^^a 
ment  either  in  part  or  in  the  whole  within  the  custom  of  /London,  freeman  on  a 
hi  regard  lands  of  inheritance  are  not  within  the  custom  which  Tancement ;' 
affects  only  the  personal  estate  (i)  of  the  freeman ;  seats  of  a  *«««»of  ■!*"« 
leate  for  years;  but  if  lands  of  inheritance  be  given  to  a  child  if  lands  of  in- 
by  the  freeman  in  bar  of  the  orphanage  part  and  accepted  as  ^i^^l^^*^ 
such,  it  will  be  binding,  or  at  least  the  child  cannot  have  both.    Bdvancement, 

"  and  in  bar 

of  the  custom,  and  accepted  as  such»  this  will  bind  in  equity. 

Athh/j  In  this  case  the  freeman  had  left  to  his  other  daughter  Father  be- 
Ulizabeth  35002.  as  a  legacy  by  the  will,  but  it  appeared  to  youorer 
the  Court  that  the  said  Elizabeth  was  but  a  weak  woman  and  35qi^  JJ^^^  ^^^ 
about  forty  years  old  and  not  like  to  marry,  and  it  was  positively  swears  by  his 
sworn  by  the  answer  of  the  defendant  the  son,  that  the  father  ^jg  father  on 
after  the  making  of  the  will  had  desired  the  defendant  his  son  **"  death-^ 

^  recommended 

to  secure  an  annuity  of  250/.  per  annum  to  his  sister  the  it  to  him  to  let 

(a)  Note :  Lands  of  fcheritancc  given  by  a  father  to  a  younger  son  is  an 
advaucement  within  the  statute  of  distributions.  (6)  See  the  cases  of  Bab' 
bington  v.  Oreenwood^  and  Blunden  v.  Barker,  vol.  1. 


(1)  Vide  Blunden  v.  Barker,  ante    947.     Medcalfe  v.   Ives,   1   Alk.  63. 
1  voL  634.  Lockyer  v.  Savage^  %  Stra.    Morris  v.  Burroughs,  1  Atk.  401. 
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Cox  V.  plaintiff  Elizabeth  in  ^atiafactioli  of  her  legaey  |  and  ae*. 
bis  tUter  have  ^^'^"S^Y  Elizabeth  after  the  death  of  her  father  (in  §l  pnbHe 
an  annuity  for  manner  with  th^  consent  of  her  relations  ati4  frienda.  hv  a  deed 
the  £ag^hter  ^  which  the  plaintiflf  Cox  and  his  wife  Hannqh  and  the  tniBtee 
has  also  a        jjj  xh^  father's  itill  were  witneisses)  released  ♦  the  said  lency 

n^ht  toner  or-  ^     j 

phanage  part  of  35001.  and  all  her  right  to  her  father's  personal  estate  by  the 
l^esoobeinc  ^^^^1^  ^^ LondoHy  to  the  defendant  her  brother  ;  and  in  con- 
the  father's      sideration   thereof  the  defendant  the  brother    by   morttfage 

executor  9  ^ 

agrees  with     Secured  an  annuity  of  250/.  per  annum  payable  quarterly  to  hi 
bissister then  g^jj gj^jgy  Elizabeth  free  from  all  taxes. 

forty  years 

old,  to  pve»  and  does  settle  an  annuity  of  250^.  per  annum  on  bis  sister  in  lieu  of  her . 
tion ;  the  other  sister's  husband  is  witness  to  the  deed,  aud  the  ag^reement  made  by  the  con- 
sent of  the  relations.  Bill  brought  by  the  other  sister^s  husband  to  set  aside  this  a^reeuantp 
dismissed  with  costs. 

[  *  275  ]  And  it  was  now  objected  by  the  plaintiffii  that  this  annuity 
was  not  of  equal  value  with  the  legacy  5  that  the  sister  waa 
hereby  disabled  from  marrying,  and  that  the  same  could  be  no 
consideration  for  the  releasing  the  orphanage  part. . 

Sed  per  Qir' :  It  is  a  very  ill  thing  iii  the  plaintiff  to  en- 
'  deavour  by  a  bill  to  set  aside  that  deed  which  he  himself  before 

^  .  '  supported  by  being  a  witness  thereto ;  besides,  according  ta 
the  positive  oath  of  the  son  by  the  answer  which  was  read 
(and  ought  to  be  regarded)  this  was  done  by  the  son  and 
accepted  of  by  the  daughter  in  piety  to  the  Erections  of  the 
father,  and  out  of  regard  to  his  memory ;  it  was  done  by  the 
consent  and  privity  of  the  whole  family  and  of  die  trustee  ib 
the  father's  will,  as  thought  better  for  the  sister  being  a  weak 
woman  and  not  likely  to  marry,  and  was  plainly  for  the  boiefit 
of  the  sister,  it  being  a  certain  and  plentiful  provision  to  ber 
for  her  life ;  whereas  the  money  might  be  lost,  which  seems 
here  to  be  sought  after  by  Cox  the  brother,  who  probably 
brought  his  sister-in*law  into  this  cause  in  hopes  of  making 
some  advantage  of  her.  And  as  to  the  objecdon  that  the 
annuity  is  not  equivalent  to  the  legacy;  it  is  possible  the  sister 
might  intend  to  be  kind  to  her  brother,  betwixt  whom  thei^ 
was  the  consideration  of  blood  alone  efficient  to  raiae  an  iiae 
even  of  a  real  estate,  and  the  Court  will  not  be  nice  in  weighing 
the  consideration  betwixt  brother  and  sister. 
.  [  276  ]  Wherefore  let  the  bill  be  dismissed  and  Gir.  <mly  pay  the 
costs,  and  let  htm  be  decreed  in  the  cposs  cause  to  release  his 
right  to  the  customary  part  in  pursuance  of  the  covenant,  and 
to  pay  costs  there  also. 
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JENNINGS  versus  LCX)K8,  &  e  cont'.  cm  ^T. 

Onb  haa  two  sons  Richard  and  Thomas^  and  being  seised  in  fee  Lords  Com- 

of  the  manor  of  Blackacre  (which  manor  was  iti  mortgage)  jrkyll  and  ' 

makes  his  will  thereby  devising    lOOOT.  to  his  younger    son  Gilbert. 

Thomas  (being  then  about  a  year  old)  to  be  paid  to  him  when  portion^  to*a* 

he  should  have  arrived  at  his  age  of  twenty-one,  but  of  the  child  by  deed 

manor  of  Blackacre,  with  a  power  to  the  executor  by  felling  of  tweaty-ane 

timber  growing  on  the  estate  to  raise  such  monies  as  his  per-  °"^"f     jJ^fJ 

sonal  estate  should  fall  short  of,  for  the  payment  of  his  debts  dies  before 

•  J  1  •  'twenty-one. 

and  legacies.  theportton 

shall  sink  into  the  land  and  not  ^o  to  the  executor.  So  if  t  devise  a  portion  to  a  child  out  of 
Itnd  payable  nt  tfirentyH>Dei  sad  the  child  dies  before  twenty-one,  the  fiortiod  shall  sink.  Also 
the  portion  shall  sink  as  well  for  the  benefit  of  the  haeres  factus  as  of  the  heres  natus.  So 
thoti^h  the  money  ^Ted  to  the  child  be  not  said  to  be  for  a  portion,  if  It  appears  to  be  so  in 
ftct*  if  ,by  the  wUl  the  portion  be  givBn  out  of  a  real  and  personal  estate  payiil^le  to  the  child 
at  twenty-one,  and  the  child  dies  before  twenty-one,  then  so  much  a<i  will  arise  out  of  the 
personal  estate  shall  go  to  the  executor  op  administrator,  but  what  would  arise  tfut  of  the  land 
must  sink. 

The  younger  son  Thomas  dieft  about  the  age  of  two  y^un, 
^d  the  eldest  son  dies  about  the  age  of  six,  upon  which  the 
e^tnte  eomes  to  the  uncle^  and  the  mother  having  administered . 
to  the  yoenger  son  clliims  the  10002.  legacy. 

Against  which  it  was  objected,  that  this  1000/.  being  charged . 
updn  landSj  af|d  Nifig  also  for  «i  cbild'fl  portion^  though  not  by 
wpress  words  mentioned  to  be  for  a  portion^  yet  the  fact 
i4>pearil)g  to  be  sp,  and  the  child  dying  before  such  portion 
becM)0  p^y^Mef  ic  ought  to  sink  in  the  laud|  and  not  to  go  to 
the  administratrix  of  the  child,  for  which  purpose  the  case  of.  r  277  ] 
(d)  Poulei  vetsud  P^let  was  cited.  (d)  2  Vent. 

On  the  other  side  it  was  answered,  that  though  it  might  be  a  /|^^-  321^^"' 
tpie  rule  that  where  a  portion  is  secured  by  a  deed  out  of  land 
for  %  child^  and  the  child  dies  before  the  day  of  payment,  such 
portion  shall  sink  into  the  land  for  the  benefit  of  the  heir ;  yet 
it  wae  otherwise  in  case  of  a  voilly  and  that  in  the  principal  case 
by  the  wording  of  the  will,  this  lOOOI.  was,de&i/t<m  in  prus" 
send  though  solvendum  in  futuro^  for  the  bequest  is  immediate^ 
viz.  I  do  give  my  second  son  Thomas  10002.  and  the  future 
time  is  (6)  annexed  only  to  the  payment  and  not  to  the  legacy.  (6)  vide  Salk. 
Otherwise  where  I  give  a  legacy  to  J.  S.  at  twenty-one,  for  f^  chan."  17^* 
here  the  time  being  annexed  to  the  legacy  itself,  if  J.  S,  dies 
befofe  twenty^one,  it  cannot  go  to  his  executors. 

Lord  Commissioner  Jekyll:   It  was  determined  about  the 
letter  end  of  Lord  Sommers*%  time  in  the  case  of  (c)  Vates  and  W  2  Vern-. 
Fettiplac€y  that  where  one  by  will  gave  a  portion  to  a  child  out  ||,  chan.  140." 
of  a  real  estate,  payable  at  a  future  time,  and  the  child  died 
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^J^^vGs  V.  before  that  time,  the  portion  should  sink ;  nay  that  it  should 
sink  as  well  for  the  benefit  of  f  an  Jusres  factus  as  of  an  hesnt 
natuSy  for  the  former  is  substituted  by  the  testator  in  the  place 
of  the  latter ;  and  the  tnie  reason  is,  that  the  legacy  being 
given  as  a  portion,  when  the  child  dies  before  the  portion  is 
payable,  there  is  no  occasion  for  it,  and  equity  will  not  counte- 
nance the  loading  of  an  heir  for  the  benefit  of  an  adminis- 
trator. (1) 
[  278  ]  Then  it  was  objected  that  though  this  might  be  true  as  to  a 

portion  given  out  of  a  real  estate,  yet  here  the  legacy  was  a 
charge  also  upon  the  personal  estate,  and  therefore  (it  was  said) 
that  if  the  real  estate  was  not  sufficient  for  the  payment  of  the 
said  legacy,  yet  the  personal  estate  should  be  liable ;  and  that 
this  was  the  plainer  from  the  executor's  being  empowered  to  fell 
timber  for  the  payment  of  such  of  the  legacies  as  the  personal 
estate  was  not  sufficient  to  pay. 

Cur* :  This  must  be  intended  such  of  the  legacies  as  the  per- 
sonal estate  was  liable  to  pay;  it  is  true  were  the  legacy  cha]|;e- 
able  on  the  personal  as  well  as  real  estate,  then  so  much  thereof 
as  the  personal  estate  would  extend  to  pay,  should  go  to  the 
executors  or  administrators  of  the  child,  but  this  is  a  charge 
only  upon  the  land.  (2) 

3d/y,  It  was  contended  that  the  guardian  of  the  son  who 
was  in  possession  ought  out  of  the  profits  to  have  kept  down 
the  interest  of  the  mortgage,  like  the  case  where  a  man  mort- 
gages land  and  devises  to  A.  for  life,  remainder  to  jB.  in  fee, 
A.  must  keep  down  the  interest. 

Cur* :  That  is  not  like  the  present  case ;  for  in  the  case  cited, 
a  third  person  the  remainder-man  and  one  not  claiming  under 
the  tenant  for  life,  would  suflfer  by  non-payment  of  interest; 
otherwise  here,  where  the  son  was  entitled  to  the  whole  fee- 
simple,  and  might  when  of  age  charge  or  alien  the  whole ;  and 
if  a  devisee  in  fee  of  a  mortgaged  estate  be  of  age,  and  suffers 
'  the  interest  to  grow  greatly  in  arrear,  his. executor  shall  not  be 

t  So  an  hsres  factus  is  entitled  to  have  the  personal  estate  applied  in  exone- 
ration of  the  real  estate  as  well  as  the  luBres  natus.  Freced.  in  Chan.  2. 


(1)  The  Court  declared  ''  that  it  was  ''  of  1000/.  falls  into  the  inheritance 

''  not  the  intention  of  the  testator,  that  ''  for  the  benefit  of  such  person  os  is 

**  the  sum  of  1000/.  devised  to  Thomas  *'  entitled  to  the  estate  after  payment 

*'  Jennings,  should  be  raised,  in  case  "  of  the  testator's  debU  and  legacies," 

"  the  said  Thomas  should  die  before  he  Reg.  Lib.  A.  1724.  fol.  324. 
'^  attained  his  age  of  21  years,  and  the        (2)  Vide  Duke  of  Chandos  v.  Talbot, 

"  said  Thomas  Jennings  dying  before  post.  609. 
''  he  attained  that  age,  the  said  legacy 


bound  out  of  the  rents  to  keep  down  the  same ;  but  this  being  ^"l^®*  ^' 
in  the  case  of  an  infant  and  a  guardian,  it  would  be  a  great 
inconvenience,  if  the  guardian  might  ruin  the  inheritance 
(which  it  is  his  duty  to  preserve)  by' letting  the  interest  run  on, 
and  this  to  increase  (I)  the  personal  estate,  which  (possibly)  he 
maybe  in  expectation  of;  wherefore  let  the  said  guardian  or 
his  executor  (in  case  of  his  death)  answer  the  interest  out  of 
the  profits,  (z) 

Note;  Lord  Commissioner  Jekyll  said,  he  took  this  to  be  a 
new  case  ;  and  wondered  it  had  not  been  before  determined. 


(1)    Guardian  cannot    change  the    some  act  manifestly  for  the  Infant's  ad- 
nature  of  the  infant's  estate,  unless  by    vantage.  TuUityr.  Tuliit,  Amh,370,(jf) 


(z)  So  SargesoH  v,  Crui$e,  cited  In        (y)  See   Witter  v.    Witter,  post.  3 
Anusbury  v.  Browne,  1  Vcz.  477.  vol  99. 


DE  [  280  ] 
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BARKER  versus  GILES.  Case  n^ 

Onb  devises  his  lands  to  be  sold  for  payment  of  debts  and    liord  Cbaif 
legacies,  and  the  surplus  of  the  money  arising  from  the  sale  to 
be  laid  out  in  lands,  and  to  be  settled  to  the  use  of  the  testator's  chiu  17. 
two  nephews,  Jerome  and  iZo6er^  Barkery  and  the  survivors  and  ^  £  ^''^f  au 
survivor  of  them,  and  their  heirs  and  assigns  for  ever,  equally  536.  ^.  4. 
to  be  divided  between  them  share  and  share  alike.  landa^^. 

sod  B*  and  the  sanriTorofthem  and  tbeir  heira,  cqaaUy  to  be  diTided  betwixt  them  share  and 
share  alike  ;  A,  and  B.  are  joiuienants  for  their  lives,  and  have  several  inheritances* 

.  Jerome  Barker  one  of  the  devisees  and  nephews  of  the 
testator  dies  in  the  testator's  life-time,  and  then  the  testator 
dies  leaving  Penelope  wife  of  John  Blake  his  heir  at  law.  ^  *     * 

The  question  was,  what  should  become  of  the  devisee  Jerome 

Barker  the  nephew's  moiety,  whether  it  should  descend  as  a 
lapsed  devise  and  undisposed  of  to  the  testator's  h^tr  at  laW|  ,-) 


IM^  ,m  T^RM.  8.  THIN.  IfSS? 

Bakkimi  »•-,  or  00  -to- the  swryiring  nephew  «Qd  dcWqe^  the  plwitUF  JRsftcrt' 

'^^^-^     Barker. 

[  281  ]  !  This  cause  was  argued  before  the  liordt  Commissioii^n 
Gilbert  and  Raymond,  who  not  agreeing^  a«i{journed  it  oyer  aa 
a!,ca9e  of  difficiUty^  and  6p  it  was  the  first  cause  that  came  ou 
before  Lord  Chancellor.  Kivg. 

And  it  was  agreed  that  money  directed  by  will  or  articles 
to  be  laid  out  in  land  should  be  taken  as  land,  wherefore  it  waa< 
the  same  thing  in  this  case  as  if  the  devise  had  beea  of  land 

(«)  Sea  the       itself,  (o) 

v?Sewel  Tou!      But  on  one  side  it  was  argued  that  if  Jerome  Barker  the 
V*  •     >        nephew  and  devisee  had  survived  the  testator,  he  would  have 
been  tenant  in  common  in  fee,  tod  not  jcuntenant  with  Ike 
other  devised  Robert  Barker^ 

That  jointenancy  was  an  odious  title  in  equity,  there  being 
no  reason  that  because  a  man  lived  longest,  and  had  the  better 
:,  .      '        .constitution,   therefore  he  should  be  entitled  to  the  wli<d^ 
estate.  (1) 

That  the  intention  of  this  will  was  to  provide  not  only  for 
the  testator's  two  nephews  personallyi  but. alao  for  their  poa-^ 
terity;  that  the  words  [equally  to  be  divided]  were  tantamount 
with  saying,  '^  I  devise  my  lands  to  my  two  nephews  in  equal 
L  *'  parts ; "  or  the  same  things  ea  to  say  in  moieties,  viz.^  one 

moiety  to  one  and  the  other  moiety  to  the  other,  which  is  an 
express  tenancy  hi  common  created  by  the  most  propet  words 
for  tliat  purpose ;  and  to  this  Lord  Commissioner  Gilbert  had 
agreed.  See  also  Lit  Tenures,  sect.  298,  and  the  case  of 
BUsset  and  Cranwell,  1  Salk.  226.  and  3  Zev.  373.  in  point. 
Then  taking  it  that  the  nephews  of  the  said  testator  would 
r  gg2  j  ^^^^  ^^"  tenants  in  common,  h  was  plain  that  upon  one  of 
these  two  devisees  dying  in  the  testator's  Hfc^timef  hia  s)|u0 
became  as  a  void  devbe,  and  lapsed  to  thetestatDr's  heir  at 
law  as  an  estate  undisposed  of  by  the  wilL 

On  the  other  side  it  was  urged,  that  the  words  [equally  to 

be  <Kvided]  and  [share  and  share  alike]  were  but  an  ioipUeA 

tenancy  in  common  in  a  will ;  and  would  not  make  «  tenaaoy 

(a)  Bee  tlie      in  common  in  a  deed )  and  that  it  was  for  some  time  A  (m} 

and  Wirt,  ^  question  whether  they  would  make  a  tenancy  in  common  even 

^Mt  32/'  *^  in  a  irill  j  but  still  as  it  was  but  an  implied  tenalicjr  In  com- 

vav^ghtyy.      mon,  the  word  [survivor]  creating  an  expteto  jonnttoancf  must 

^^'  prevail  and  take  place,  for  which  were  cited  2  Bo,  Jbf,  90. 


« 

(1)  9b  iUarat^t;,  ride  SmjIm  v.  Uwtrtc;  7  Bm.  h  €.'«». 


p/.{i.  and  fi^/e»  211.  in  point;  and  thai  it  would  bo  aglhist    9^P>*  «! 
the  rules  of  exposition  to  reject  words  in  a  will,  ospecially  to 
significant  a  word  as  si4rvivor  was. 

But  to  this  it  was  replied,  that  some  words  must  be  rejected 
either  way,  and  there  would  be  a  necessity  to  reject  more  upon 
the  other  construction  to  make  it  a  join^enancy ;  for  then  the 
words  [equally  to  be  divided]  [and  share  and  share  alike]  must 
all  go  for  nothing ;  and  Blisset  and  CranweU's  case  was  much 
relied  upon  as  being  the  las(t  resolution  itl  which  the  former 
cases  in  Styles  and  RoUe  were  cited  and  considered.  ■     r 

Lord  Chancellor :  It  is  a  certain  rule  in  the  exposition  of 
wills  especially^  that  every  word  shall  have  its  effecj;,  and  not  ' 

be  rejected  if  any  construction  can  possibly  bfe  put  upon  it  f 
and  here  I  think  there  may ;  the  first  part  of  the  devise  being 
to  two  and  the  survivor  of  them,  makes  them  plainly  jointenanta 
for  lifcj  and  therefore  they  shall  be  so  taken ;  and  then,  as  to  [  283  ] 
the  next  words  [and  to  their  heirs  equally  to  be  divided  between 
them  share  and  share  alike]  these  are  plainly  words  importing 
a  tenancy  in  common,  and  shall  operate  accordingly,  so  as  to 
make  them  tenants  in  common  of  the  inheritance,  by  which  ' 
construction  of  the  will  every  word  takes  effect ;  wherefore  the 
two  nephews  would  have  been  jpintenants  for  life,  with  several 
inheritances  to  them  in  common :  but  one  of  them  dying  in  the 
life  of  the  testator,  by  that  means  the  surviving  nephew  becomes  ^ 

entitled  to  the  whole  for  life ;  and  the  inheritance  being  deviseci^ 
in  common,  the  one  moiety  whereof  having  lapsed  by  the  death 
of  one  of  the  devisees  in  the  life  of  the  testator,  for  this  reason 
thoiq^h  the  surviving  nephew  shall  have  the  whole  for  his  life, 
a  moiety  of  the  inheritimce  expectant  upon  the  surviving 
nephew's  death  shall  descend  to  the  te'stator^s  heir  iat  law,  and 
the  other  moiety  of  the  fee  shall  go  to  the  surviving  nephew's 
heir ;  and  his  Lordship  -said  that  if  the  bar  were  not  satisfied 
with  this  opinion,  he  would  take  time  to  consider  of  it  until 
the  next  morning;  but  it  seems  his  Lordship  delivered  his 
thoughts  with  so  much  clearness  that  both  sides  acquiesced^i 
and  thereupon  the  cause  was  decreed  as  above.  (I) 


(0  Vide  Lord  Bindon  v.  Earl  of  Stones  v.  Heuriky,  1  Vet.  165.  (jfj 
Suffblk^mte^  1  vol.  96,  Haws  v.  Haws,  Rose  v.  Hill,  3  Burr.  1881.  Wilson  Vf 
3  Atk.  624.  and- 1  Vet.  14.  S.  C.  (t)    Bayly,  5  Bro.  P.  C.  388. (ar) 


(s)  S.  C<  1  Wilis.  165.  Cru.  Dig.     Oakland  v.  Thomas,  1  N.  R.  8S.   Iht 
5vise,  c.  xv«  §  7.  v.  Mey^  1  M.  &  S«  42S^ )  Poe  y.  Tom* 

(y)  S.  e.  Cru;i%.  Devise,  c.  xv.  §  ^1.    kinson,  9  M.  ik  S.  106. 
(x)  Folkes  V.  Western,  9  Ves.  466.  --  •  *         •    -    ' 


Devise 
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Baikbb  v.        This  decree  upon  an  appeal  to  the  House  of  Lords  waa 
affirmed.  (1) 


(1)  3  Bro.  P.  C.  297. 


CAtt  74.  ANONYMUS. 

Lord  Chao-  UpoN  every  bill  of  review  to  reverse  a  decree  the  plaintiff  mnst 
deposit  SOL  with  the  register,  in  order  to  answer  the  costs  of 

S°iS  aI  the  suit  to  the  •  defendant ;  likewise  if  the  bill  of  review  be 

pluntiffmust  brought  to  reverse  a  decree  upon  new  matter,  as  upon  a  deed 

^^Strto  discovered  by  the  plaintiff  since  the  former  decree,  in  such  case 

antwfer  cottt,  fj^^  plaintiff  in  the  bill  of  review  must  have  the  leave  of  the 

but  uo  oeed ««  *^ 

lesve  of  the  Court  for  filing  such  bill,  though  there  is  no  need  of  leave  if 

buiof  Kview  ^^  ^'^  of  review  be  brought  to  reverse  a  decree  upon  errt)r 

^^•Mithe  appearing  on  the  face  thereof;    but  in  the  present  case  the 

new  matter,  plaintiff  having  deposited  the  501.  and  annexed  an  affidavit  to 

SSite  drthe*  ^^^  **™'  ^^^^  *®  ^^^  ^"  ^^^^^^  ^^^  •*'"  ^^  ^^^^  ^^  founded 

Courtis  ne-  did  first  come  to  the  plaintiff's  knowledge  after  the  pronouncing 

as^heideposit-  ^^  decree,  the  Court  allowed  the  bill  of  review  upon  the 

ing  of  50/.  plaintiff's  pajring  the  costs  of  the  defendant's  motion  which  was 

L     ^^^  J  to  dismiss  the  bill,  for  that  it  was  filed  without  the  leave  of  the 
Court.  (1) 


(1)  Vide  Lord  Bacon's  Ordinances,     Gould  v.  Tancred,  2  Aik.  534.    N(^ 
Ord.  1.  Ld.  Hardwicke*B  order,  2  Atk.    v.  Le  Neve,  S  Atk.  26. 
139.   Standisk  v.  Radley,  2  Atk.  177. 


Case  75.  EAST  verms  RYAL. 

obu'^  k*^°'  '^'*"  ^^^^  "P*^^  exceptions  to  a  decree  made  by  commissions 
2  Eq.  Ca.  Ab.  ^^  charitable  uses,  where  the  governors  of  the  fi-ee  school  of 
199.  pi.  6.        St.  Olaves  in  Sauthwark  joined  in  makine  a  lone  lease  for  years 

Go¥ernon  of-,.  ii.  «  ,,-1  * 

a  charity  of  SIX  houses  belonging  to  the  school  at  5u  per  annum  rent, 
rSIty^of  cor-   ^^^^'^^^  ^^^  houses  were  worth  501.  per  annum. 

ruptioDy  yet  if  extremely  negli^nt,  to  pay  costs. 

The  Lords  Commtsiionere  decreed  the  assignee  of  tins  lease 
to  surrender  it  back,  and  ordered  the  lessee  and  the  govemon 
to  pay  701*  costs. 
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And  now  Lord  Chancellor  King  affirmed*  the  decree  as  t6  Eastv^-Ryau 
the  surrendering  the  lease ;  but  mitigated  the  costs  by  reducing 
them  to  501.  saying  there  was  no  reason  that  the  charity  should 
pay  the  costs  i  on  the  other  hand  it  was  just,  that  thff  owner  of  the 
lease,  who  was  to  have  the  benefit  of  the  breach  of  trust,  should  r  285  ] 
pay  costs ;  and  as  to  the  governors,  though  they  were  to  gain 
nothing  by  this  and  were  not  guilty  of  any  corruption,  yet  they 
had  been  extremely  negligent  in  their  trust,  for  which  they 
ought  to  be  punished  with  some  costs. 


BIDULPH  verms  BIDULPH.  ^^^^' 

Lady  Biduiph  as  devisee  of  lands  of  inheritance  under  Sir  2Bq. f ^^^' 

Bidulphj  brought  a  bill   in  equity  agunst   the  heir  tp  BiUby'deviMe 

perpetuate  the  evidence  of  the  will ;  the  defendant  the  heir  ^?J"'prore 
answered,  and  put  the  plaintiff  to  prove  the  will,  who  examined  » will,  the  heir 
witnesses  for  that  purpose,  and  the  heir  on  his  part  cross-  ^^^  ^y^l 
examined  one  of  the  witnesses  to  disprove  the  will.  ?i2»  2Jd*i^** 

fuMf  to  release  hit  right,  vet  the  heir  shall  have  his  costs  given  him  oo  motiou ;  otherwise  if 
he  cxanilDes  witnesses  of  bis  own. 

And  now  the  heir  the  defendant  moved  for  his  costs,  in 
regard  the  plaintiff  the  devisee  had  made  the  like  motion,  and 
a  day  bdng  given  to  shew  cause  why  the  pluntiff  should  tlot 
pay  costs,  Mr.  Mead  urged  that  the  defendant  the  heir  should 
not  have  costs,  because  he  had  put  the  devisee  to  some  costs 
extraordinary  by  cross-examining  the  witness,  and  then  there 
could  be  no  reason  that  the  devisee  should  pay  those  costs* 

Lard  Chancellor :  This  is  the  case  of  an  heir  disinherited^ 
and  it  is  unreasonable  that  he  should  be  at  any  charge  for  the 
establishing  of  that  will  which  is  to  his  own  prejudice ;  on  the 
other  band  it  is  for  the  advantage  and  benefit  of  the  devisee, 
to  prove  and  perpetuate  the  testimony  of  this  will ;  but  though 
the  heir  be  at  liberty  to  ask  questions  of  the  plaintiff's  witnesses,  [  286 
it  may  be  reasonable  he  should  not  have  costs,  where  he 
ncamines  witnesses  of  his  own. 

Memorandum^  That  in  the  case  of  jllngell  and  Brevm  where 
there  was  a  motion  of  the  like  nature,  and  not  long  after  the 
case  above  reported,  it  was  objected  that  the  heir  would  not 
release  his  right  to  the  premises ;  to  which  it  was  answered 
by  the  Court  that  this  was  not  material,  for  that  still  the  de- 
visee had  the  fruit  of  his  suit  and  the  benjeifit  of  perp<etuating  ' 
the  testimony  of  his  witnesses }   and  that  therefore  th^  heir 


01  TbKM.  S/TftlM.  17^1$: 

jliMiM  #.   gHould  have  hit  costs,  notwithstanding  his  having  eross-exmined 
BiDOLPH.     ^^.  pjj^jjj|,;^g  witnesses,  and  that  it  was  reasonable  the  heir 

should  hav«e  such  power  of   cross-examining^  otherwise  the 
plaintiff  would  be  at  liberty  to  prove  what  he  pleased.  (1) 


(1)  Vide  WM  t.  Claverden,  S  Atk.  4S4.  Bemey  v.  Eyre,  8  Atk.  387.  (') 


(x)  Vaughan  v.  Fitzgerald,  1  Sch.  &  L.  316.  White  v.  Wilson,  13  Ves.  91. 


Cash  77.  STEPHENTON  versus  GiOlDINER  &  al*. 

•  *  •  •  •** 

Lord  Chan-    A  BiLt  was  brought  to  set  aside  a  will  relating  to  a  personal 

cellor  Kino.  .  ,      "^  _  ,  .  r       Tl-       r  \r  *l  * 

2  £q  Ca.  Ab    ^®^^®  ^^*y>  •^^  ^  ^^7  ^^^  probate  thereof,  setting  lortn  that 

79.  dL  3.  the  will  was  gained  by  fraud,  by  misrepresenting  the  plaintiffs 

Ituve  toplc«d|  who  were  the  half  brothers  and  sisters  of  the  testatrix,  and 
answer  aad  alleging  that  the  will  was  falsely  read  to  her,  and  setting  forth 
not  to  demur  divers  instances  of  fraud  on  the  part  of  the  defendants  in  pro* 
Sf°:d.»T  d-  «Vring  this  will. 

nurt  and  answers  only  bv  denying  combination  or  some  such  trifling^  matter ;  demurrer  set 
aside. 

-  The  defendants  (two  of  which  were  the  executors)  had  sa 
order  to  plead,  answer  and  demur,  but  not  to  demur  alone, 
and  as  to  that  part  of  the  bill  which  sought  to  set  aside  the  will 
and  to  stay  the  probate,  they  demurred  to  the  jurisdietioa, 
forasmuch  as  upon  the  face  oJF  the  bill  it  appeared  that  die 
[  287  ]  plaintiffs  were  improper  to  sue  here,  in  regard  the  spiritual 
Court  had  the  proper  cognizance  of  wills  relating  to  personal 
estates,  and  could  determine  fraud  concemii^g  them;  and  for 
answer  said  that  they  did  not  know  the  plaintiffs  were  the  half 
brdthers  and  sisters  of  the  testatrix,  and  denied  combination. 

After  which  motions  were   made  before  the  Lords  Com- 

ftilssioner^  and  Lord  Giaticellor  King  for  an  injunction,  for 

that  the  demurrer  confessed  the  fraud,  and  fraud  was  cognifabit 

.    ht  equity  as  well  as  in  the  spiritual  court. 

(a)  See  tbe  Oir*  CoHtra :  (a)  The  spiritual  court  has  jurisdiction  of  ftaiid 

Sd  B^di^"*  wlating  to  a  will  of  personal  estate,  and  can  examine  the 

▼oL  1.389.      parties  byway  of  allegation  touching  this  fraud,  imd  if  the 

deny  an  in-     ^U  Was  falsely  read  to  the  testlitrix  then  it  is  not  her  wilt.    Sa 

to  act  aside  a  witter  pstMnal  estate  ibpim«d#     ^    s   ~    ' 


*  J 


tesrm; 


m 


,'  Bat  tftarwtnla  it  was  mbved^  ihat  the  d«foidftuu  had  not  inmint«ai^ 
implied  with  the  order,  fo?  tb«y  ought  not  to  have  demurred  ^"^^^^^ 
idone,  and  this  in  eflect  waa.  demurring  alone  |   for  denying 
combination  was  nothing ;  and  saying  that  they  did  not  know 
the  pliuntift  were  half  brother  and  sister  was  immaterial,  and 
in  effect  no  answer* 

Wherefore  for  this  reason  the  demurrer  on  motion  was  dis« 
charged,  as  not  complying  with  the  order  of  the  Court,  it  being 
tn  effect  a  demurrer  only.  (1) 


(1)  So,  Lee  v.  Pascoe,  1  Bro.  C.  C,  78.(«) 


mssmmlBm 


m* 


{x)  Mitferd,  170.  (3d  ed.)  Lansdoum 
V.  EldmrtoH,  8  Ves.  596.  Tomhin  v. 
LeihWidget  9  Vep.  17  a.  Taylor  v. 
Miln^j  10  Ves,  444.  JPyson  v.  ien^on. 


Cooper,  110.  Edmonds  w.  Savery,  3 
Mer,  804.  Sherwood  r.  Clark,  9  Prioe^ 
359. 


•^m^^^mm 


SHEPHERD  verm  BEECHER. 


^P3  ^f 


^4^^ 


in 
Cha.  43. 
2  £q.  Ca.  Ab. 


[288  ] 
Case  78. 

Thb  plaintiff  placed  his  son  an  apprentice  for  seven  years  with  J^^  ^iilo, 
the  defendant  who  was  a  merchant  at  Bristol,  and  was  bound  in  ^^^  q^ 
a  bond  of  1000/.  penalty  for  his  son's  fidelity. 

5S6.  pt.  2.  Father  on  binding  his  son  apprentice  g^ives  a  bond  for  1000/.  fbr  his  son^s  fidelity^ 
the  mh  embcczlei  9001.  which  the  father  pays,  but  desires  the  mailer  not  to  trast  his  son  any 
inora  with  the  cash,  the  master  does  trust  the  apprentice  a^ain  with  the  cash,  and  is  Desli^ent 
fa  callins^  him  to  account,  the  son  embezales  1000/.  more ;  the  father  is  USble,  but  not  to 
fms«f<r  mon  in  the  wbola  than  1000/.  iDclttding  the  first  200/. 

The  son  was  bound  an  apprentice  in  171 2,  and  in  1715  eni'*    ^4  ^^c^fj^Q 
iiesded  20SI.  of  the  master's  cash,  of  which  the  master  gave   '    '  '     ^ 

notice  to  tiie  plaintiff  the  father  demanding  the  money,  and    . 
the  iather  paid  this  2031.  to  the  defendant  the  master,  but  at 
the  same  time  sent  him  a  letter,  desiring,  that  since  the  iappren^ 
tiee  had  been  so  ill  a  manager  of  the  cash,  he  (die  master) 
would  not  for  the  ftiture  trust  the  apprentice  with  any  cash,  at    ' 
least  that  he  would  do  it  very  sparingly. 

However,  the  master  having  no  other  apprentice,  and  being 
a  gveat  dealer  In  the  receiving  and  returning  of  money>  still 
continued  to  intrust  the  plaintiff's  son  with  the  receiving  of  hia 
Mih ;  and  about  a  year  after  called  upon  the  apprentice  foe 
his  accounts,  when  the  apprentice  in  stating  the  account  apn 
peered  to  be  indebted  upon  the  balanee  8QM.  but  said  he  had 
bWeeoAeieat  to  answer  thi^  though  he  did  not  produectiieii^ 
AM  4M^:  maeter  make  up  the  necouiit  «ith.tiie  J^prfsfioetf 


?. 
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Sfuramotr.  umil  n^r  tw6  years  after  the  expiration  of  the  appr^tieealup) 
ftnd  during  that  time  got  the  apprentice  to  sign  a  memomfidtifiiy 
whereby  he  ackndwledged  he  had  embezzled  2750U  of  the 
master's  cash. 
[  289  ]  The  apprenticeship  expired  the  12th  of  February  1719,  and 
the  memorandum  signed  by  the  apprentice  confessing  the  last 
eihbezzlem^nt  was  dated  24  Feb.  1719,  but  the  apprentice  still 
continued  with  the  master,  and  the  master  gave  no  notice  of 
this  embezzlement  until  about  the  middle  of  July  1721,  and 
the  defendant  the  master  putting  this  lOOOI.  bond  in  suit  against 
the  father,  the  latter  brought  his  bill  in  equity  to  be  relieved 
against  the  bond. 
Objected  for  the  plaintiff,  here  has  been  an  apparent  and 

'     .  gross  neglect  in  the  master,  who,  after  he  had  discoveied  the 

dishonesty  of  the  apprentice,  and  after  the  father  had  satisfied 
him  for  the  first  embezzlement,  being  2031.  after  the  father  had 
sent  a  letter  of  caution  to  the  master,  desiring  for  the  future 
that  he  would  not  trust  the  apprentice  with  the  cash,  and  when 
the  master  had  in  the  year  1716  dfscovered  the  apprentice  to 
•  be  indebted  to  the  cash  3001.  still  ccmtinued  to  intrust  him 
to  receive  the  cash,  and  had  been  so  very  remiss,  as  not  to 
XhAe  up  his  account,  until  after  the  end  of  the  apprenticeship, 
or  to  make  any  demand  against  the  father  until  near  two  years 
after  that ;  whereas  had  the  master  given  earlier  notice,  the 
father  might  have  called  home  his  son  and  prevented  any  fiirtfaer 
embezzlement,  wherefore  the  latter  embezzlement  being  occa- 
sioned by  the  master's  neglect,  he  ought  to  be  the  sufferer 
thereby;  at  least,  if  the  father  was  to  pay  for  this  latter 
embezzlement,  still  the  bond  being  but  in  lOOOI.  penalty,  and 
the  father  having  paid  2031.  before,  he  ought  not  to  do  more 
than  make  up  the  whole  lOOOI. 

Lord  Chancellor :  The  father  having  given  this  bond  for  his 
son's,  fidelity,  though  there  was  an  embezzlement,  and  though 
[  290  1  ^^^  father  sent  this  letter  to  the  master  desiring  him  not  to  trust 
the  son  with  receiving  cash  any  longer,  yet  the  fi&ther  continued 
bound,  and  ought  not  to  have  satisfied  himself  with  sending 
the  letter  and  taking  no  further  care  of  the  matter,  but  should 
have  endeavoured  to  have  made  some  end  with  the  master,  and 
to  have  got  up  the  bond;  wherefore  he  must  continue  liable  lo 
answer  some  embezzlements,  unless  there  should  appear  fraud 
in  the  master. 

But  at  the  same  time,  the  father  having  given  his  bond  of 
lOOQl.  penalty,  seems  to  shew  his  intention  and  agreement 
tor  .be,  that  the  utmost  extent  of  what  be  was  to  answer^ 
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but  10002.  and  having  paid  2031.  before,  he  ought  only  to  Shepherd  v. 
pay  so  much  more  as  will  make  up  the  whole  lOOOI.  so  that 
the  203 1.  shall  be  taken '  as  part,  otherwise  it  might  be  hard ; 
as  supposing  the  former  embezzlement  had  been  9001.  and  had 
been  paid  by  the  father,  in  such  case  the  father,  instead  of 
answering  but  lOOOI.  must  have  been  liable  for  1900/. 

To  which  it  was  replied,  that  the  bond  being  forfeited  at 
law,  the  master  could  there  recover  the  whole  1000/.  (z)  and 
since  the  same  would  be  recovered  at  law,  if  the  master  had 
really  had  so  much  of  his  cash  embezzled  by  the  son,  it  was 
reasonable  that  the  son's  father  who  was  bound  in  this  bond 
should  pay  the  whole  1000/. 

But  per  Lord  Chancellor :  The  father  seems  to  have  intended 
not  to  make  himself  liable  beyond  the  1000/.  and  considering 
the  circumstances  of  the  gross  neglect  of  the  master  in  this 
case,  and  that  he  thereby  was  partly  the  occasion  of  this  loss, 
it  is  reasonable  that  the  203/.  paid  by  the  father  for  the  son's 
embezzlement  should  betaken  as  part  of  the  1000/.  penalty,  (y) 
'  Let  the  parties  go  before  the  Master,  and  let  the  father  pay  [  291  ] 
to  the  master  what  he  proves  to  have  been  embezzled  by  the 
son  during  the  apprenticeship,  not  exceeding  the  1000/.  penalty 
of  the  bond,  but  the  203/.  already  paid  is  to  be  taken  as  part 
of  that  1000/.  so  tliat  now  the  father  at  most  is  to  pay  797/*  and 
this  being  on  a  rehearing  from  a  decree  by  his  (a)  Honour  the  (a)  28  July 
Master  of  the  Rolls,  sitting  in  Court  for  Lord  Chancellor  ^^^*' 
Macclesfield,  who  ordered  that  the  father  should  pay  the  whole 
1000/.  if  so  much  should  prove  to  be  embezzled,  without  any 
abatement  for  the  203/.  before  paid  on  account  of  the  former 
embezzlement,  let  the  10/.  deposit  be  divided,  the  plaintiff  hav- 
ing prevailed  but  in  part  upon  this  re-hearing. 


(z)  SoScotty>AHsop,^PTicef90.  muell  r,  Howariky  S  Mer^  ^S.   Davey 

(y)  Mere  negligence  on  the  part  of  v.  Prendergrass,  5  B.  &  A.  iS7>  and 

the  obligee  is  no  discharge  to  the  surety,  S.  C.  in  Equity,  nom.  Prendergast  v. 

either  at  law  or  in  equity.   Peel  v.  Tat-  Davey,  6  Madd.    1*24.     See  also  Ex 

locky  1  B.  &  P.  419.     Wright  v.  Simp-  parte  Mure,  2  Cox,  63.    Williams  v. 

son,   6  Ves.  734.      Trent  Navigation  Price^  1  S.  &  S.  581. 

C^jmpany  v.  Harley,  10  East,  34.    Sa- 


COPPIN  versus  COPPIN.  Cask  79. 

Francis  Coppin,  the  younger  brother  of  the  defendant  John  A  younccr 
Coppin,  having  been  unsuccessful  in  the  former, part  of  his  life  y~^^ij\^. 

^n^  contracted  to  buy  a  real  estate  of  his  elder  brother,  makes  his  wiU  charginr  his  estate 
with  great  legacies,  but  the  will  is  attested  only  by  two  witnesses :  afterwards  the  testator 
dies  without  issue,  leavin;  his  ehler  brother  executar  and  heir :  the  heir  may  retain  oat  of  tha 
;ets  the  whole  purchase-moneyi  though  entitled  again  to  the  land  as  heir. 

Vol.  II.  p 
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CopriN  V.  and  contrtu^ted  several  debts,  and  filled  in  the  Worid^  And  comi 
^**""'  pounded  his  debts  at  10*.  in  tlie  poutid,  by  the  assistance  of  his 
elder  brother  the  defendant  John  Coppin  at  length  got  an  inte« 
rest  in  the  East^India  Compahy^  who  employed  him  as  one  of 
their  supercargoes  to  Persia,  where  having  gained  a  very  con- 
siderable personal  estate,  he  wrote  to  his  elder  brother  to  find 
out  a  purchase  for  him. 

Upon  which  the  defendant  his  elder  brother  proposed  to  sell 

him  an  estate  of  his  own  at  Emberton  in  Bucks  for  4000L  and 

the  said  Francis   Coppki  to  enter  upon  the  premises  as  at 

[  292  ]     Mkhaelmds  1718,  which  proposal  by  several  subsequent  letten 

was  accepted  by  Francis  Coppin. 

Afterwards  Francis  Coppin  made  his  will,  whereby  he  gave 
several  considerable  legacies,  and  then  came  the  following  words, 
viz.  "  whatsoever  shall  remain  in  money,  lands  and  goods,  I 
^^  give  the  same  to  my  brother  John  Coppm,  who  thereout  is  to 
^'  pay  what  I  owe.  to  my  creditors  at  Aleppo^  who  have  been  so 
'^  kind  as  to  compound  my  debts  with  me  at  10«.  in  the  pound, 
'^  and  they  to  be  paid  without  interest.^'  After  which  he 
made  the  said  defendant  John  Coppin  his  executor  and  residuary 
l^atee,  but  the  will  had  but  t\v6  witnesses,  and  was  made 
beyond  sea  in  the  said  FVancis  Coppin's  return  from  Persia. 

The  purchase  before  agreed  upon  was  in  the  lifb-time  of 
the  testator  Francis  executed)  and  the  defendant  John  Coppiif 
the  vendor  gave  a  receipt  for  the  4000/.  purchase-money 
upoh  the  back  of  the  purchase-deed ;  but  he  swore  that  at  that 
time  nor  any  time  afterwards  he  received  no  part  of  the  pur- 
chase-motley other  than  such  sum  as  appeared  on  th^  accoutit 
set  forth  by  him )  and  this  seemed  admitted  by  the  letter  of  the 
testator  Francis  Coppirt,  who  died  beyond  S^a  in  his  return  fhnn 
'  Persia  without  wife  or  issue,  and  leaving  the  defendant  John 
Coppin  his  elder  brother  and  heir. 

And  now  three  bills  were  brought;  one  by  the  legatees  for 
the  recovery  of  their  legacies,  (of  which  the  executor  the  de- 
fendant John  had  paid  about  a  moiety)  the  said  legatees  sug- 
gesting, that  this  purchase  was  made  by  the  defendant  John 
Coppin  for  his  brother,  in  which  the  defendant  (as  was  objected) 
acted  both  as  vendor  and  vendee,  and  the  deeds  of  purchase 
[  39fl  }  having  continued  in  his  hands  to  the  time  of  the  said  testator's 
death,  was  a  fraudulent  purchase  as  against  the  legatees. 

Hie  second  bill  was  brought  by  the  compounding  creditors, 
upon  a  suggestion  that  their  demands  being  originally  debts, 
and  what  the  testator  thought  in  his  conscience  he  was  still 
obliged  to  p&y,  they  continued  to  be  debts  in  a  conscientious 
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Tien^,  diOtiRh  in  law  released,  and  therefore  were  superior  itt  Comw  K 
Ihdr  ilature  to  legacies,  for  which  reason  they  prayed  tliat  thest 
might  have  thi  preference  in  payment,  insisting  further  it  waa 
not  materia  that  those  debts  were  in  law  released,  if  the  testator 
diougfat  theib  debts  in  conscience,  and  would  not  take  thd 
advantage  of  the  release  m^e  to  him  by  his  Baid  creditors^ 
which  he  wto  not  bound  to  do. 

The  third  bill  i^as  preferred  by  John  Coppin  the  heir  and 
executor,  alleging  that  he  had  paid  the  legatees  more  than  the 
assets  would  extend  to  pay,  merely  upon  a  misrepresentation  of 
the  value  of  the  testator's  personal  estate,  which  had  suffered 
anexpected  losses,  and  therefore  insisting,  that  if  he,  through 
importunity  or  kindness  to  several  of  the  legatees  that  were  his- 
relations,  had  made  payment  of  legacies  beyond  the  assets,  such 
over-payments  should  be  refunded. 

As  to  the  first  point  (which  was  the  chief  and  of  the  greatest  wau  lasde   ' 
value)  it  was  urged,  that  admitting  the  words  in  the  will  of  {JSdTfnEn^ 
jRtntcif  Copjpm  to  have  been  sufficient  to  charge  the  land  with  laud  musi  be 
the  i^acies,  yet  there  being  but  two  witnesses  thereto,  the  will  Jbrt^^t^ 
as  to  the  land  must  be  void,  and  it  made  no  difference  that  the  ^^^ 
will  was  made  beyond  sea,  the  same  being  of  lands  in  JBri^ land, 
which  if  they  pass  by  will,  must  pass  by  such  a  will,  and  so      [  294  ] 
circumstanced  and  attested,  as  the  laws  of  England  require^ 
especially  it  being  by  an  EngUshm^m  bom  in  Englnnd,  who 
must  be  presumed  to  know  the  laws  of  his  own  country,  or  if 
he  did  not^  ^^t&nvntia  juris  non  excutai ;   that  as  to  the  pur- 
chase, it  appeared  by  mutual  letters  betwixt  the  testator  f^rixnas 
Coppin  and  the  defendant  John  Coppin,  that  it  was  a  complete 
one ;  that  the  first  proposal  came  from  the  testator  Francb 
Caf^[nn  ;  that  the  time  from  which  the  purchaser  was  to  receive  ^ 
the  rents,  and  the  sum  to  be  paid  were  both  settled^  and  the 
purchase  fiiUy  agreed  to  and  accepted  by  the  testator  Francis; 
that  the  tenants  had  notice  of  their  having  a  new  landlord^ 
that  the  defendant  John  Coppin  being  applied  to  by  others  to 
sell  the  estate  to  them,  had  refused,  declaring  he  had  sold  it  to 
ailotner,  aiid  though  the  defendant  John  Coppin  did  conUnue 
after  this  sale  to  receive  the  rents  as  formerly,  yet  that  appeared 
by  Dike  of  F^Ofidg  Coppin  the  testator's  letters  to  have  been  doiie 
at  the  request  of  the  s^id  Francis  the  testator,  who  desired  the 
defendant  to  continue  the  management  of  this  estate  as  before, 
until  his  return  from  beyond  sea. 

On  ^e  other  hand,  as  to  the  receipt  indorsed  fbr  the  pur- 
chase-money (and  upon  which  jLord  Chancellor  laid  some  stress) 
thi«  was  represented  Co  be  a  hard  case>  vi^er^  thtt  defendant 
was  taking  advantage  of  the  will  not  b^g  exetuted  accoriinjS 
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CopwN  V.     to  the  statute  by  three  witnesses,  that  as  the  deeds  of  purchase 
were  all  along  in  his  power  and  custody,  and  produced  by  the 
defendant  himself,  it  was  hoped  the  Court  would  presume  that 
all  the  purchase*money  had  been  paid  pursuant  to  the  said  de- 
fendant's own  receipt,  and  the  rather  for  that  the  defendant  had 
examined  no  witnesses  to  prove  that  at  the  time  of  giving  the 
[  295  ]     receipt  no  money  was  paid ;  and  what  made  this  still  the  harder 
was,  that  the  defendant  the  elder  brother  claimed  the  land  dis- 
charged of  the  legacies  as  heir  to  his  brother,  and  though  be 
had  the  land,  yet  he  also  claimed  to  be  paid  for  it  by  the  tes- 
tator, and  consequently  demanded  so  much  of  the  purchase- 
money  as  was  yet  unpaid  (which  was  pretended  to  be  much  the 
greater  part)  as  a  debt  which  would  prevent  there  being  assets 
for  the  payment  of  their  legacies,  and  consequently  for  the  ful- 
filling of  his  brother's  will. 
Receipt  en-         But  at  length  it  appearing  by  the  testator  Francis  Coppin's 
bJ'SetSS^  own  letters,  as  well  as  by  the  positive  oath  of  the  defendant 
for  the  pur-     John  Cbpptit,  that  the  purchase-money  was  not  paid,  and  there 

cbase-moneVf  ,.  -  #.*.  \  ijj 

if  the  money    being  no  pretence  of  any  proof  of  payment  when  the  needs 

naid*^!/*^"^    Were  executed,  or  at  any  time  before,  and  the  defendant  oflfering 

avail.  to  submit  this  to  an  examination.  Lord  Chancellor  passed  over 

this  point,  saying  tliat  since  the  law  gave  the  defendant  thb 

land  by  descent  as  the  testator's  heir  at  law,  the  Court  could 

not  take  it  from  him,  nor  subject  the  land  to  any  other  charges 

than  those  which  the  testator  by  his  will  had  eflfectually  charged 

it  with,  and  which  in  this  case  was  nothing,  the  will  being 

attested  but  by  two  witnesses.  (1) 

(1)  But  thmirgument  on  the  part  of    diff  v.  Scrughatif  cited  1   Bro.  C.  C. 
the  legatees  according  to  the  report  of    423.  Blackhume  v.  Gregson^   1   Bro. 


this  case  in  Sel.  Ca.  in  Cha.  t28.  was, 
that  although  the  will  could  not  charge 
the  lands,  yet  that  a  vendor  has  an 
equitable  lien  thereon  for  the  purchase- 
money  remaining  unpaid  on  which  head 
vide  Chapman  v.  Tanner,  1  Vern.  267. 
Pollexfen  v.  Moore,  3  Atk.  272.  Walker 
V.  Preswick,  2  Vez,  622.    Fowel  v. 


Heelis,  cited  1  Bro.  C.  C.  421.  (z)  Tar*   fen  v.  Moore,  {x) 


C.  C.  420.  (t/)  and  if  so,  this  case  came 
within  the  common  rule  of  marshalling 
assets  in  favour  of  a  legatee^  whose 
legacy  is  not  charged  on  the  real  estate. 
—This  argument  (which  does  not  ap- 
pear to  have  been  considered  by  the 
Lord  Chancellor  in  the  present  case) 
raised  the  principal  question  in  Pollex- 


(z)  S.  C.  Amb.  724.  Dick.  485. 

(y)  S.C.  1  Cox,  90.  Nairn  V,  Prowse, 
6  Ves.  752.  Elliot  v.  Edwards,  3  B. 
&  P.  181.  Hughes  v.  Kearney,  1  Sch. 
&  L.  132.  Mackreth  v.  Symmons,  15 
Ves.  329.  Cowell  v.  Simpson,  16  Ves. 
278.  Grant  v.  Mills,  2  V.  &  B.  306. 
Ex  parte  Loaring,  2  Rose,  79.  Ex 
parte  Peake,  1  Madd.  346.  Saunders 
V.  Leslie,  2  Ba*  &  Be.  509.  Ex  parte 


Parkesj  1  G.  &  J.  22a  Winter  v.  Lord 
Anson,  1  S.  &  S.  434. 

(x)  See  Austen  v.  Halsey,  6  Ves. 
475.  Trimmer  v.  Bayne,  9  Ves.  209. 
Mackreth  v.  Symmons,  15  Ves.  338. 
Headley  v.  Readhead,  Coop^  50.  and 
Mr.  Sugden*s  remarks  on  those  cases, 
Coppin  V.  Coppin,  and  Pollexfen  v. 
Moore,  Sugd.  Vendors,  chap.  12.  sect.  2. 
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That  the  only  matter  which  made  the  diflSculty  in  this  case     Coppin  v. 

Coppin 

was,  that  here  happened  to  be  one  and  the  same  person  both  yj^^^  several 
heir  and  executor  of  the  testator,  and  likewise  vendor  of  the  "fffeta  concur 
land ;  but  this  must  be  considered  in  the  same  light  as  if  there  person,  to  he 
were  several  persons,  4*  cum  duo  jura  in  und  persond  c(mcurr\  popsideredas 
isquum  est  ac  si  essent  in  diversts,  and  then  taking  it  that  they 
had  been  several,  one  the  heir,  the  other  executor,  and  the     • 
defendant  «7o&n  Coppin  a  third  person,  neither  heir  nor  executor,     I  296  ] 
but  vendor,  the  person  who  was  heir  would  have  a  plain  title 
to  the  land  purchased,  the  person  that  was  executor  must  out 
of  the  testator's  personal  assets  have  paid  the  residue  of  the 
purchase^money  to  the  defendant  Jolm  Coppin  the  vendor,  who 
would  have  as  plain  a  title  to  receive  it ;  under  these  circum* 
stances  every  thing  had  been  so  plain  as  to  have  admitted  of  no 
dispute,  and  injustice  and  reason  it  ought  to  make  no  difference, 
(the  facts  being  clear)  that  the  same  person  happens  to  be  the 
vendor,  and  afterwards  the  heir  and  executor  of  the  vendee. 

As  to  the  second  point,  the  Court  thought  that  the  com-  9"*  ^y  '^^^ . 

,  pves  several 

pounding  creditors,  having  once   released  their  debts,  which  legacies,  ft 

were  thereby   become   extinct,   they  were  out  of  the  ease  as  i„^h  "f  ijj^ 

creditors,  and  must  now  claim  as  voluntary  legatees,  and  could  creditors  with 

have  no  other  title  than  to  legacies  in  such  manner  as  given  by  formerly  com- 

the  ^iii^  joundea^their 

but  a  legacy  and  not  to  be  preferred  to  other  legacies* 

That  the  testator  might  easily  and  by  express  words  have 

given  them  the  preference,  if  he  had  so  intended ;  but  it  would 

be  dangerous  to  make  a  construction  beyond  the  words  of  the 

will,  that  being  to  make  a  new  will  for  the  testator ;    that  if 

one  gives  a  legacy  to  (a)  a  charity,  it  is  not  to  be  preferred  to  (a)  Ante  25. 

other  legacies,  unless  expressly  so  directed  by  the  will.  neral°*^o^' 

bins,  &  vol.'  1. 421.  Masters  v.  Masters. 

As  to  the  last  point,  viz.  the  defendant  John  Coppin*B  cross  Executor  pays 

*^        '  ^  ,  .       beyond  assets, 

bill)   by  which  he  prayed  to  be  repaid    the  legacies  which  be  cannot 

through   misrepresentation   he   had  paid,  his   Lordship  took  ™  ^^g  refund, 
notice,  that  there  did  not  appear  to  have  been  any  fraud  or  U) 
misrepresentation  made  use  of  by  the  legatees  to  whom  these 
payments  had  been  made,  and  there  being  much  more  reason 
to   think  that  the  defendant  John  Coppin  the  executor  was      [  297  ] 
<M>gnizant  of  and  informed  concerning  the  testator's  circum- 
stances, than  the  legatees,  therefore  he  would  order  no  refund^ 
ing,  and  it  being  a  hard  case. 
No  costs  on  either  side. 

(1)  Orr  V.  KaimeSi  2  Vez.  194. 
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Ca9C  80. 


TURNER  veriui  TURNER. 


Lord  ChftQ-   As  infant  who  by  the  custom  of  gavelkind  was  on^  of  throe 

ccUorKiKo.  ^Q.^^jyg  Qf  1^  peal  estate,  by  his  procftew  amy  brought  hjs  hijl 

Cha.  49.  to  establish  a  will  whereby  that  estate  was  pretended  to  be  de- 

238.  pi.  Idi    An  iqfant  by  procbeiu  amy  brini^  a  biU  aad  nerer  stirs  iq  it  after  he  comes  of 
age>  and  the  bUl  is  dismissed.    The  infant  and  pruchein  amy  are  both  liable  to  pay  costs. 

The  Court  directed  an  issue,  which  was  found  afterwards 
against  the  plaintiff. 

The  prochein  amy  died  before  the  costs  taxed,  and  the  infiemt 
came  of  age,  but  never  afterwards  proceeded  one  step ;  and 
the  cause  being  now  set  down  purely  upon  the  costs  reserved, 
it^  was  objected  by  Mr.  Talbot,  that  wher^  an  infant  sues  by 
prochewi  amy,  it  is  the  prochein  amy  only  who  is  to  pay  the 
costs,  for  any  one  may  bring  a  bill  in  the  infant's  name,  and  if 
it  be  an  insolvent  amy,  the  defendant  may  cipply  to  the  Court  (1) 
in  order  to  have  a  solvent  prochein  amy  named,  which  if  the 
defendant  does  not  do,  it  is  his  own  fault,  and  it  would  be  an 
hardship  upon  the  infant  who  is  not  supposed  to  be  capable  of 
jud^ng  of  the  right,  propriety,  or  justice  of  a  si^it,  to  be  subject 


.  (1)  Qumre ;  for  in  Squirrel  v.  Squir^ 
re/ in  Xtnc.  Inn  Hall,  17  Decern,  1791> 
a  bill  having  been  filed  by  a  feme  covert 
by  her  next  friend  against  her  husband, 
it  was  moved  on  the  part  of  the  defen- 
dant, that  all  proceedings  in  the  cause 
might  be  stayed,  until  the  prochein 
amy  should  give  security  for  costs,  or 
another  prochein  amy  be  named,  which 
application  was  supported  by  an  affi- 
davit of  the  .bad  circumstances  of  the 
prochein  amy.  But  Lord  Thurlow  re- 
fused to  make  any  order ;  and  said  he 
did  not  conceive  that  the  Court  could 
inquire  into  the  circumstances  of  a 
prochein  amy,  more  than  those  of  any 
common  plaintiff,  in  which  case,  thoueh 
the  plaintiff  should  be  insolvent,  a  de- 
fepdant  cannot  help  himself;  that  in 
thb  cases  of  an  infant  or  feme  covert 


they  were  obliged  to  sue  by  a  next 
friend,  in  order  that  there  might  be 
some  person  stieable  for  the  costs 
(which  the  in&nt  and  feme  covert 
themselves  are  not) ;  but  that  the 
Court  contented  itself  with  making 
somebody  amesnable  in  this  respect, 
without  going  into  an  inquiry  concern* 
ing  his  ability.  N»  £.  Hiere  was  ii| 
this  case  an  additional  circumstance 
upon  which  his  Lordshm  In  some  de- 
gree relied,  viz.  that  this  applieation 
was  made  after  the  defendant  badiiii> 
swered,  which  ipight  be  considered  as 
a  waiver  of  any  application  of  this  na* 
ture,  though  it  was  alleged  on  bis  part 
that  he  had  not  discovered  the  circum- 
stances of  the  prochein  amy  until  after 
answer,  (z) 


(t)  5.  C.  2  Dick.  765.  and  1  Ves.  jun. 
^409,  Anon,  So  in  Davenport  v.  Daven^ 
port,  1  S.  &  S.  101 ,  the  Court  refused  to 
iMiuiro  ftt«o  me  eircumsfances  ot  a  pro* 
posed  prochein  amy  of  ai)  infsnt  plain- 


tiff; but  in  Pennington  y,  il/vni,  ib. 
864,  the  Vice-chancellor  distinguished 
the  case  of  9k  feme  covert  from  tlial  of 
an  infant* 
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to  the  costs  of  it,  or  to  be  put  to  hit  remedy  over  against  his    'L^^^'^^' 
ffocheln  amif  /  that  it  was  plain  iu  the  present  ease  the  infant 
had  no  remedy  over  against  hit  procketii  amy,  he  being  dead. 

LfOrd  Chancellor :  At  law  the  infant  is  liable  to  pay  the  costs  [  298  ] 
if  the  judgment  be  against  him ;  (s)  as  if  an  infant  brings  an 
action  of  battery  and  has  a  verdict  against  him,  he  must  pay 
the  costs  I  and  if  the  common  law  be  so,  why  should  It  not  be 
so  in  equity )  otherwise  an  infant  would  be  left  at  liberty  to 
plague  mankind  as  he  thinks  fit. 

And  the  Court  being  informed  by  the  Register  and  clerk  in 
Coprty  that  the  cofirse  was  to  dismiss  the  infapt's  biU  geperally 
with  costs,  without  mentioning  who  should  pay  them. 

His  Lordship  said  he  would  dismiss  this  bill  with  costs;  and 
(as  he  apprehende4)  upon  a  {general  dismission  t))^  defciifdant 
had  his'  election  whether  he  would  sue  the  infant  or  prochem 
amy  for  such  costs.  (1) 

(1)  But  on  a  rehearing  the  bill  was  dismissed  without  costs.  2  Stra.  708. 

(r)  But  see  Tidd'ff  Prapt.  92. 


COCKROFT  versus  BLACK,  Case  Bl. 

The  plaintiff  was  a  bond  creditor  for  120i.  of  the  defendant's   LordClian- 
teetator,  and  brought  his  bill  to  be  paid  out  of  the  personal   ""**'  '^''*°- 

assets  of  the  said  testator.  4M?  pL*5.^*** 

An  executor  or  adminiBtrator  may  retain  out  of  the  assets,  as  weU  for  a  debt  due  ia  trust  for 

himself  as  for  a  debt  due  to  himself. 

The  cause  being  heard,  an  account  was  decreed,  and  the 
Master  to  state  any  thing  specially  that  he  thought  fit. 

The  Master  reported  that  the  testator  before  marriage  gave 
a  bond  to  J.  S*  a  trustee  for  his  wife  to  leave  her  1001.  at  his 
death  if  she  survived  him,  and  that  she  surviving  the  testator 
her  husband,  claimed  to  retain  this  1001.  out  of  the  assets^ 
which  created  a  deficiency  to  pay  the  plaintiff  his  120/. 

Ol^.  The  defendant  the  executrix  cannot  retain  this  100/« 
the  bond  being  made  to  a  trustee  and  not  to  the  executrix  her^ 
self,  indeed  she  might  give  judgment  to  her  trustee  J.  &  on 
this  bond,  but  the  executor's  right  of  retainer  is  where  he 
cannot  sue,  and  therefore  for  necessity  shall  retain;  so  that 
heve  the;  debts  are  to*  be  paid  in  average,  as  has  been  often 
decreed  by  the  Master  of  the  Rolls. ' 


[  299  ] 
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CocKROFT  Lcfd  Chancellor:  It  is  true  in  strictness  of  law  the  execu- 
trix in  the  present  case  cannot  retain^  the  bond  not  being 
made  to  herself ;  but  since  she  may  pay  what  bond  she  pleases 
first,  and  as  it  would  be  a  vain  thing  for  her  to  pay  the  lOOL  to 
her  own  trustee  widi  the  one  hand,  and  take  it  back  from  him 
with  the  other, 

•  Therefore  this  bond  made  to  her  trustee  shall  be  the  same  in 
equity  as  if  made  to  herself.  Accordingly  it  was  ruled  that  the 
executrix  was  (1)  entitled  to  thb  lOOi.  by  which  means  bat  5/« 
remained  to  the  plaintiff,  f 

t  Q.  For  in  Hill  versus  Underwood^  Trin.  Term^  1739^  Lord  Chancellor 
seemed  not  satisfied  with  this  resolution. 


(1)  Loane  v.  Casey,  2  Black.  Rep.  965.  (js) 


(z)  Franks  ▼.  Cooper,  4  Ves.  763.     Bowerbank  v.  Monteiro,  4  Taunt  844. 
De  Tastet  v.  Shaw,  1  B.  &  A.  664. 


Case  82.  FRANKLIN'S  CASE. 

Lord  Chan-  ^  WOMAN  was  supposed  to  marry  A,  first,  and  afterwards  dur- 
cellor  King,  ing  his  life  to  marry  B.  and  in  a  cause  of  jactitation  of  marriage 
Sd.DLin  jjj  thg  Spiritual  Court  in  Irelandj  the  first  marriage  was 
A  commission  afiirmcd ;  but  on  an  appeal  to  the  Delegates  in  Ireland^  the 
reverse^!  seo-  ^^^^^  ^^  disallowed,  *  and  the  second  marriage  adjudged  good : 
fence  given      by  the  second  marriage  there  was  issue,  but  none  by  the  first. 

by  the  Court        ^  ^  '  -^ 

of  Delegates  is  matter  of  discretion  and  not  of  right ;  and  if  it  be  a  hard  case,  the  Chancellor 

nvill  advise  the  Crowa  to  deny  it. 

[  *300*]       And  now  there  was  a  petition  for  a  commission  of  review 
'    to  reverse  this  last  sentence  of  the  Delegates  in  Ireland. 

'  Lord  Chancellor :  A  commission  of  review  is  not  a  matter  of 
right,  but  purely  in  the  discretion  of  the  Crown,  (z)  and  there 
being  issue  by  the  last  marriage,  and  none  by  the  pretended 
first  marriage,  this  commission  of  review  tends  to  bastardize 
and  render  illegitimate  the  innocent  issue  by  the  last  marriage, 
which  ought  not  to  be  favoured,  so  that  I  am  against  granting 
this  commission  of  review,  and  shall  advise  the  Crown  ac- 
cordingly. 


(z)  See  HUl  v.  White,  Mose.  59.    parte  Fearon,  5  Ves.  633.  £agleton  v. 
Matthews  v.  Warner,  4  Ves.  186.    Ex    Kingston,  8  Ves.  438. 
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■ 

LORD  CONINGSBY  versus  SIR  JOSEPH  JEKYLL,  cmb  83 

MASTER  OF  THE  ROLLS. 

Lord  Caningsby  brought  a  UU  in  the  Duchy  Chamber  verws  In  <be  Ducliy 
Sv  Joseph  Jekyll,  who  demurred  to  the  bill,  and  the  demurrer  2  Eq.  Ca.'Ab. 
on  argument  being  allowed,  afterwards  on  motion  Lord  Lech^  ^*  P^^ 
merCf  then  Chancellor  of  the  Duchy,  gave  leave  to  the  plaintiff  to  to  a  bill,  if  th% 
amend,  which  the  defendant  the  Master  of  the  Rolls  strenuously  aUo^wed^he 
insisted  to  be  utterly  irregular,  and  the  plaintiff  ought  to  be  put  plaintiff  may 
to  bring  a  new  bill,  in  regard  that  by  the  allowing  of  the  de<-  bill.  Q. 
murrer  the  cause  was  out  of  Court,  though  before  the  arguing 
the  demurrer  the  plaintiff  might  have  amended,  t 

t  Agreeable  to  what  was  urged  by  the  Master  of  the  Rolls,  it  was  said  by  Lord 

Chancellor  Talbot,  9  December  17S6, versus  Baines,  that  after  a  demurrer 

to  the  whole  bill  allowed,  the  bill  is  regularly  out  of  the  Courts  and  no  instance 
of  leave  to  amend  it.  (y) 


(y)  So  Mitford,  13,  175.    Smith  v.    Loaring,  6  Ves.  773.  Baker  v.  MeUish, 
Barnes,  1  Pick.  67-   ButseeX/oydfv.    11  Ves.  7^. 


ANONYMUS.  [  301  ] 

Casb  84.. 

Mb.  Oiven  moved  for  a  messenger  upon  a  cepi  corpus  returned,    Lord  Chan- 
the  process  being  in  London,  and  the  return  made  by  the  ^here  tb"*°'' 
aheriils  of  L/mdon  who  have  (a)  amercements,  and  therefore  sheriff  has  the 
it  being  a  vain  thing  to  amerce,  the  usual  motion  in  such  cases  UTrn^ndon' 
is  for  a  messenger.  ^^  ^^  "^ 

to  gnnt  a  messenger  to  bring;  in  the  body  on  a  cepi  corpus  returned ;  but  now  the  practice 
is  to  deny  a  messengery  and  order  the  sheriff  to  bring  in  the  body,  else  the  sheriff  to  pay  the 
plaintiff  aU  the  costs. 

But  by  Lord  Chancellor:  The  sheriff  having  returned  that 
he  has  this  body  in  his  custody,  the  best  way  b  to  move  that 
the  sheriff  may  bring  in  the  body,  which  if  not  done  forth* 
with  I  will  order  the  sheriff  to  pay  the  plaintiff  all  the  costs ; 
and  by  introducing  this  practice  into  the  Court  of  Common 
Pleas,  I  have  prevented  this  dilatory  there ;  wherefore  in  order 
to  prevent  the  like  delay  in  this  Court,  take  an  order  upon 
the  sheriff  that  he  forthwith  bring  in  the  body.  (1) 

(a)  Vide  autem  1  Vem.  116.  where  Lord  Keeper  North  affirms  that  the  officers 
of  the  city  have  no  amercements. 

*•  "  ■*  -  - 

(1)  Vide  Anon.  Mos.  305.  Anon.  9  Atk.  507-     Wilkinson  v.  Belsher^  %  Bro. 
C.  C.  181.  (r)  • 

•  "  *  . 

(^)  Mike  y.  Ungham,  7  Ves.  230.  Holme\.Cardwellt3MBM.lU. 


t  30?  ]  DE 

TERM.  S.  MICHAEUS,  17^5. 


Cask  85.  PRATT  tJWM  JACKSON, 

Lord  Chancel-  Ufon  t}ie  marriage  of  Nathaniel  Jackson  a  freeman  of  Ij^- 

anehsf  a  *  ^^  ^^^  ^^^  defendant  his  w}fe,  articles  were  executed  bj 
house  in  whkji  \^\i\  of  them  before  marriage^  by  which  it  was  agreed,  that  in 
hoiuehold        consideration  of  a  provision  made  for  her  by  the  intended  hus-^ 

ffoods,  andhas  band,  the  defendant  the  wife  should  have  no  claim  out  of  his 
also  a  nottsc 

^Qoipofi .  ifeid  or  personal  estate,  ''  provided  this  should  not  extend  to 

n^uthXr  in-  *'  ^^*^  ^^  *^^  ^^^  intended  husband  should  or  might  leave  her 

valid  seamen,  '<  by  \iill,  nor  to  all  o|-  apv  pf  the  household  goods,  or  utensils, 

number  of  ^'  or  household  stuff,  &c.  of  him  the  said  Natha^nelJackton 

^dho'^^^^ld  "  *^  ^'^®  ^™®  ^'  ^^  death,  all  which  she  was  to  receive  and 

stuiT,  andby     "enjoy/* 

mantei^e 

^jrticles  it  was  amed,  tbat  bis  wife  should  on  his  death  have  no  dai^n  upon  his  person^  ^^f? 

exc^t  his  h^usenofd  goods  and  household  stoiT :  this  exception  to  extend  onty  to  the  gooos 

y  bicb  be  bad  in  the  bouse  in  which  he  Uvcd,  and  nol  (o.si^ch  ss  fiptff  in  the  hospitpl  awl  ipade 

use  of  by  the  Covernment. 

Jackson  the  husband  at  the  same  time,  be^id^s  thp  house  at 
Imdon  wherein  he  resided,  had  an  house  at  Gosporf  near 
Portsmouth,  called  Fortune's  Hospital,  whiph  was  used  by  the 
government  as  ap  hospital,  and  Jackson  provided  there  a  great 
number  of  beds  and  sheets  with  other  furniture  in  proportion  for 
[  303  ]  the  great  number  of  seamen  who  were  invalids,  and  who  by  the 
direction  of  the  government  were  received  and  taken  care  of  in 
this  house. 

Jackson  afterwards  died  without  issue,  and  his  wife  claiming 
these  beds  and  sheets,  &c.. 

The  question  was,  whether  the  wife  was  entitled  to  these 
beds,  sheets,  &c.  as  household  goods  or  utensils  or  household- 
stuff  within  the  intent  of  the  said  articles  ? 

Against  this  demand  it  was  objected,  that  the  household 
goods  intended  by  these  articles  must  be  only  such  household 
goods  as  the  testator  himself  used,  and  not  these  beds  and 
sheets  which  were  in  nature  of  a  stock  in  trade,  and  used  at  a 
place  whew  Mr.  Jbcft^ori  bimself  utver  livtd^  but  the  fomitare 
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ivaa  provided  and  i^e  undertaking  earned  on  by  agents  aiid  aei^    .  f  ^'"'  *'* 
vants  only.  •  * 

That  if  an  upholsterer  or  pevterer  should  devise  all  his  houses- 
hold  goods,  the  beds  or  pewter  in  his  shop  would  not  pass,  though 
in  some  sense  these  were  household  goods;  but  here  only  spch 
goods  would  pass  as  were  generally  made  use  of  as  household 
goods  in  his  own  house,  and  not  his  stock  in  trade. 

Lord  Chancelkr :  Where  the  meaning  is  uncertain,  the  safest 
way  is  to  follow  the  letter,  and  not  to  wander  from  thenoe, 
which  creates  the  utmost  uncertainty,  and  gives  a  latitude  for 
the  Court  to  make  constructions  never  perhaps  intepded  to  be      "^       '■  ] 
nia^e  by  the  parties. 

The  goods  in  question  being  beds  and  sheets  ^re  properly 
household  goods ;  the  husband  was  as  well  owner  of  these 
goods  as  of  the  goods  in  his  own  house ;  and  there  being  nd-» 
thing  in  the  deed  which  confines  the  household  goods  that  were 
to  pass  to  those  in  his  own  hou^,  I  therefore  have  no  warrant  r  3Q4  -1 
to  construe  them  in  that  sense. 

Then  as  both  the  words  and  the  letter  extend  to  all  house- 
hold goods,  and  the  intention  not  appearing  to  have  been 
odieruose,  and  it  being  in  favour  of  so  near  9  relation  as  a 
wife,  I  will  take  the  meaning  to  be  as  large  as  the  words ;  so 
let  the  wife  have  the  beds,  sheets  and  o^r  furniture  used  in 
the  hospital. 

But  upon  an  appeal  to  the  House  of  Lords,  this  detsree  waa 
reversed.  (1) 


(1)  3  Bfo.  P.  C.  189. — And  so,  Crichton  v,  Symes,  3  Atk.  61. — Le  Farrant 
y.  Spencer^  I  Vez.  97.  W 


(2)  Porter  v.  TVmniay,  3  Ves.  311. 


^y^  AT  <^^^r^^  COLT  ver9U8  NETTERyiLL.  Case  86. 

Thb  bill  was  for  a  specific  performance  of  an  agreement  for  ^^^^' 
transferring  of  some  Vork-Bmldings  stock,  and  set  forth  that  bm  to  com^l 
the  defendant  Nettervill  pretending  to  be  possessed  of  a  great  If^^'J^f^ 
quantity  of  Forfc-Btti/din^^  stock,  and  recommending  the  same  ""^^y^ 
to  the  plaintiff  as  a  rising  stock,  on  the  28th  Sept.  1724,  agreed  j^i  y^^^ 

ttodk  9X  71,  .5«.  per  cent.  Pefendsot  dcmurrwl^  but  demurrer  «ver-ruled/for  Uie  case  msv  be 
attended  with  such  circumstauces  as  niay  make  it  just  to  d'ecree  a  specific  perfonuance  of  fbc 
parties?  Mnra  if fceauaty  or  11  Joist  to 'pay  the  ilUftmc^ 
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Nmilvi'ix.  ^  *^'  ^  *^  plaintiff  5000L  Yark-BuUdifigs  stock  at  7'.  5«. 
per  cent*  being  the  then  market-price,  and  the  defendant  agreed 
to  transfer  it  to  the  plaintiff  on  the  25th  of  March  next,  on  the 
plaintiff's  paying  the  money,  and  that  the  plaintiff  agreed  to 
pay  7L  5s.  per  cent,  and  to  accept  the  transfer,  and  did  there- 
upon pay  to  the  defendant  sixpence  earnest* 

Also  that  on  the  same  28th  of  September  1 724,  the  pUuntiff 
did  agree  with  the  defendant  to  buy  another  5000/.  York- 
Buildings  stock  at  7L  lOs,  per  cent,  premium,  and  to  transfer 
it  to  the  plaintiff  on  the  same  25th  of  March  next,  on  the 
[  305  ]  plidntiff's  paying  for  the  same,  that  the  defendant  did  agree  to 
make  the  said  transfer  accordingly,  and  the  pliuntiff  also  paid 
sixpence  earnest  in  part  of  this  bargain. 

That  before  the  25th  of  March  then  next  this  Ycrk-BuildhigB 
stock  rose  to  20/.  per  cent,  so  that  the  difference  beyond  what 
the  plaintiff  was  to  pay  for  the  same  came  to  above  1300/. 
Wherefore  the  bill  was  to  compel  the  defendant  either  to  trans- 
fer the  stock  to  the  plaintiff,  or  pay  the  difference. 

'  The  defendant  as  to  such  part  of  the  bill  as  would  compel 
him  to  transfer  50001.  York-Buildings  stock  at  7l»  Ss.  per 
cent,  according  to  his  agreement,  demurred,  in  regard  that  part 
of  the  bill  contuned  no  equity,  for  that  the  plaintiff  might 
bring  hia  action  at  law,  and  on  making  proper  proof  would  re- 
cover his  damages,  and  ^ith  the  money  thus  recovered,  might 
himself  go  to  market  and  buy  stock ;  that  one  parcel  of  York- 
Buildings  stock  was  as  good  and  valuable  as  another,  and  not 
like  the  case  of  articles  for  the  purchase  of  lands,  where  one 
parcel  of  land  might  be  more  convenient  and  consequently 
more  valuable  to  the  purchaser  than  another,  for  which  was 

W  SeetWf      gj|;gj|  jjjg  g^g  Qf  (^^^  j^jij  Rutter  (a),  where  it  was  so  decreed 
cafe  reported  ^   ^' 

vol.  1.570.  by  Lord  Maccle^ld  on  an  appeal  from  k  decree  at  the  Rolls, 
though  Mr.  Talbot  said  this  appeared  to  be  a  very  hard  case> 
where  the  stock  was  risen  to  quadruple  the  value,  and  even  rose 
pending  the  appeal. 

Lord  Chancellor :  I  do  not  know  but  this  case  may  at  the 

hearing  appear  to  be  attended  with  such  circumstances  that 

may  make  it  just  to  decree  the  defendant  either  to  transfer  the 

[  306  3     stock  according  to  his  express  agreement,  or  at  least  to  pay  the 

difference ;  therefore  I  will  not  allow  this  demurrer. 

As  to  the  other  part  of  the  bill,  which  sought  to  compel  the 
defendant  to  transfer  to  the  plaintiff  5000/.  York-BuUdwgs 
stock  at  ?/•  lOs.  per  cent,  the  defendant  pleaded  the  statute 
of  29  Car.  2.  cap,  3.  sect,  17.  against  frauds  and  perjuries^ 
whereby  (uirer  al')  it  is  enacted,  ^^  that  no  contract  for  any 
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'*  goods,  wares  or  merchandises  of  the  value  of  101.  orup-^       CotT». 

*^  wards  shall  be  good,  unless  the  buyer  accepts  of  part  of  the 

^'  goods,  and  actually  receives  the  same,  or  gives  something  in 

f'  earnest,  or  unless  there  be  some  note  in  writing  signed  by  the 

''  party  ;*  and  the  defendant  averred,  that  he  did  not  accept 

or  receive  sixpence  or  any  other  money  whatsoever,  in  part  or 

as  earnest,  and  that  no  part  of  the  stock  was  delivered  or  note 

given. 

Whereupon  it  was  argued,  that  the  York^Buildmgs  and  other 
stocks  were  within  the  words  and  meaning  of  the  statute  of 
frauds,  so  as  to  require  either  part  of  the  thing  contracted  to  be 
sold,  to  be  delivered,  or  a  note  in  writing,  or  money  to  be*paid 
as  earnest ;  for 

That,  1st,  This  clause  of  the  statute  mentioned  expressly  con- 
tracts for  the  sale  of  any  goods,  or  merchandises,  and  that  the 
word  goods  was  of  a  very  extensive  signification. 

2d/y,  That  if  one  having  stock  should  commit  felony,  this 
without  question  would  be  a  forifeiture  of  his  stock,  a  forfeiture 
to  those  who  should  have  a  grant  of  bonafelonum,  so  that  stock 
was  within  the  words  bona  or  goods. 

Sdltfj  At  least  it  was  within  the  word  merchandise,  for  every     [  807  1 
vendible  thing  was  merchandise ;  now  stock  was  a  thing  vendi* 
ble,  and  in  the  year  1720,  was  the  most  usual  merchandise  which 
people  dealt  in. 

4thly,  It  could  be  no  objection  that  at  the  time  of  making 
the  statute  of  frauds  there  was  no  such  stock  as  York^^Builduigs 
stock ;  for  suppose  the  said  statute,  instead  of  being  made  in 
King  Charles's  time,  had  been  enacted  in  the  reign  of  Philip 
and  Mary,  since  which  time  hops  came  in,  and  the  bargain  had 
been  made  for  hops  to  the  amount  of  above  lOL  in  money, 
without  writing  or  earnest;  surely  such  contract  had  been  void; 
besides  this  was  most  plainly  within  the  meaning  and  mischief 
of  the  statute,  which  intended  to  prevent  rash  and  precipitate  . 
bargains  for  above  the  vsdue  of  lOL  and  to  restrain  such  bar- 
gains as  were  of  value,  to  the  circumstances  either  of  paying 
earnest,  or  reducing  them  to  writing. 

Sthbf,  It  was  insisted  that  Lord  Cowper  had  determined 
such  a  contract  for  stock  to  be  within  the  statute  of  frauds, 
aiid  that  if  it  exceeded  101.  the  same  ought  to  be  in  writing, 
in  regard  stocks  are  goods  and  merchandises  within  that  sta- 
tute. 

On  the  other  side  it  was  szud,  that  whereas  the  statute  en- 
acts, that  no  contract  should  be  good  for  the  sale  of  goods, 
ivares,  and  merchandises  of  10{«  price,  unless  part  of  the  goods 
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G^vrik      be  delivered/ dr  earnest  paid,  or  a  note  in  ^mting,  tins  ihemd 

MimayiUi  th&t  such  goods  were  intendl^d  as  were  capable  of  an  actual  de- 

Uvery>  something  tiiat  was  corporeal^  and  not  stock  whith  was 

iocorpbreal)  nor  Was  there  any  such  thing  as  TarkStatdimgi 

stock  at  that  time^ 

[  308  ]     .  Lord  C/ianceUor :  This  question  was  before  all  the  judges  of 

•qiiltyEvid.   Englwdt  who  were  equally  divided  upon  it,  sik  agunst  (1)  rix* 

•d  on  this        and  therefore  it  is  a  point  too  difficult  for  me  to  determine  upon 

quesnoD,  . 

whether  a       a  demUrren  ^ 

coQiract  for 

•took  he  within  the  stuttite  bf  Ifrauds,  which  teeDtiooft  poods,  wares  and  merchandises,  to  ki 

to  require  the  coathict  to  be  in  writini^y  or  eamest-Aoiiey  to  be  paid  ? 

It  is  considerable,  that  after  one  tt^olstenholm  waft  declared  a 

bankrupt  as  having  East- India  stock,  this  was  reversed  by  an 

ff clrfS/JL?.  ^*)  ^^  ^^  pairliameiit,  dteclaring  that  neither  he  hot  toy  other 

24.  pefBi¥k  should  be  liable  to  bankruptcy,  iii  respect  of  their 

sel^n/ Stock    baving  East'^IndvA  stock,  so  that  stoekb  or  the  dealing  in  thedl 

^'"  "  wk '^^  ^*'  "**^  "*^^  *  "^^"  ^^^^^^  ^  bankruptcy,  not  do  they  seem 
nipt.  to  be  ware^,  goods  or  merchandises  within  the  intent  of  that 

elfiuse. 

But,  further,  this  plea  is  tiot  well  pleaded ;  bec&use  the  btll 
dl^ys,  that  the  plaintiff  did  pay  6d.  as  earnest,  and  the  plea 
only  sityis,  that  the  defendant  did  not  receive  or  accept  it  as 
^^tie^t ;  now  it  is  not  materiikl  hbW  Or  in  What  manner  the  de- 
fendant received  or  accepted  it,  but  how  the  other  paid  it,  for 
jiiibjfb&I  tsoMtur,  tohitur  ad  modum  solveniiSf  {z)  and  to  is 
PbineVn  ease,  5  Rep.  117*  wherefore  the  ple&  wad  likewise  over- 
rtlied.  (2) 


(1)  Pickerim  r,  Aoplebff,  Com»  Rep.  (S)  The  plea  was  ordered  to  staod 

354.    Sed  vide  l^ruu  v.  Dodson,  Sel.  for  an  answer  with  liberty  for  the  piaia* 

Ca.  in  Cha.  4l.  tt  Keg.  Lib.  A.  \1U,  tiff  to  accept    Keg.  Lib.  A.  17^5.  fol. 

fol.49L  15. 


(x)  See  Devaynes  v.  Noble^  Clayton's    v.  Laing,  3  B.  &  C.   165.    Shaw  v. 
Case,  1st  Exception/ 1  Mer.  585.    Sim-    Ptcton,  4  B.  &  C.  728. 
sou  V.  Ingham,  12  B.  &  C.  65.     Wright 


2f  ^.  P;    ^^  /f  ^  2. 
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YATBS  %em.i  CX)MPTON.  CAasr. 

f 

i4.  DfevisEb  that  his  executors  should  sell  his  land  in  Dakf  ^^^^!^^^^ 
sind  With  the  money  arising  by  that  sale  and  the  surplus  of  his  sei.  Ca.  In  * 
personal  estate,  should  purchase  an  *  annuity  of  10(H.  for  the.  ^^  ^' 
life  of  Jane  Sfyfer,  and  should  allow  to  hei*  so  much  theitof  63.  pi.  6.  iss! 
as  Would  Maintain  her  i^d  hdr  children,  and  gave  30/.  to  ^\  f ^;  ^^; 
each  child  td  be  raised  out  of  the  said  annuity  and  the  personal  pi.  2. 
estate  he  should  die  possessed  of,  and  the  overplus  of.  his  per-,  that  his  exc- 
sonal  estate  he  gave  to  Jam  Sfyles,  and  inade  B*  kad  C  ^^e-  ^"|,'^"j*^ 

CUtors.  .  and  leaves  tw« 

executors,  one 
ttbareof  diet,  and  fh^  otiier  renotinces^  and  iulilliDUtratlMi  ti  franied  tb  Ai  who  brings  a  bUi 
aeiinst  the  heir  to  eompe}  a  sale ;  whether  the  renouncinf  executor  in  whoSd  this  power  of 
sUe  coUatend  to  the  executorship  whs  vested,  ought  hot  to  be  made  a  parly  ? 

The  testator  died,  and  Jane  Styles  the  intended  annuitant  [  *309J 
died  within  three  months  after  him  j  JB.  and  C.  the  executors 
renouncing,  administration  with  the  will  annexed  was  granted  to 
the  plaintiflf  who  was  also  the  administrator  of  Jane  Styles  (the 
intended  annuitant)  and  with  the  children  of  Jane  brought  this 
bill  against  ttie  heir  of  the  testator,  to  compel  him  to  join  in  a 
sale  of  these  lands  in  Dale* 

For  the  defendant  it  was  objected,  that  there  wanted  partieai^ 
in  regard  the  executors  ought  to  have  been  made  defendants^ 
for  notwithstanding  they  had  renounced,  yet  the  power  of  sale 
continued  ih  them,  and  was  altogether  collateral  to  their  exe*. 
cuto'rship.  (1) 

But  there  being  only  a  power  and  no  estate  devised  to  the 
executors,  this  objection  was  over-ruled,  {tamen  Q.) 

The  plaintiff's  counsel  then  proceeding  upon  the  merits^  it 
was  contended  on  behalf  of  the  heir,  that  as  nothing  but  a  bare  Oo^  devises 
pbwer  of  sale  was  given  to  the  executors,  so  such  power  was  for  cutors  shau" 
a  particular  purpose,  to  buy  an  annuity  for  Jane  Styles,  and  ""'l^^^'fj' 
forasmuch  as  that  purpose  coUld  not  now  be  answered,  Jane  money  Sn  pur- 
Styles  being  dead,  there  ought  tiot  to  be  an jr  sale.  anntii''^  fo^ 

Jane  Styles, 
and  gives  her  the  residue  of  his  personal  estate  \  the  testatdr  &s>  and  the.  anouitaot  ^ts 
three  mdnibs  after  the  testator;  yet  the  administrator  of  the  annuitant  shall  compel  a  sale, 
aad  shall  bate  the  money  Arising  theitfrodi,  and  also  the  reni^  and  profits  till  sale. 

(1)  VideHarg.  Co,  Litt.  Il3.  a,  note  (^).  (z) 


Jz)  Sugden,  Powers^  107,  8*  (Ed    W.  189.    Tylden  v.  ifytfe,  j  8.  Jk  S«. 
1^1.)  Seni'ham  v.  Wiltshire,  4  Madd.    238. 
^4.      Patton  V.    lUndiUi   1 
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> 


• 

#^^?!!If  ^*         That  this  was  within  the  reason  of  the  case  where  one  de- 

vOMPTOir. 

vises  lands  for  the  raising  portions  for  daughters,  and  the 
daughters  die  before  they  are  marriageable,  the  lands  ought 
not  to  be  sold,  but  go  to  the  heir  at  law;  so  where  lands 
are  devised  for  payment  of  debts,  and  the  testator  himself 
lives  to  pay  his  debts,  in  such  case  there  shall  be  no  sale ; 
and  here  it  was  the  same  as  if  the  intended  annuitant  had 
died  in  the  life  of  the  testator,  in  which  case  there  should  have 
been  no  sale,  and  by  the  same  reason  there  ought  to  be  no 
sale  now. 

That  neither  Jane  Styles  or  her  children  would  be  any  suf- 
ferers by  this  construction,  since  if  there  had  been  a  sale  of  the 
lands,  and  out  of  the  money  arising  thereby  an  annuity  had 
been  purchased  tor  Jane  Styles,  the  same  had  determined  by 
her  death ;  and  the  children  could  be  no  sufferers,  because 
they  were  to  have  their  maintenance  only  out  of  the  said  an- 
nuity, which  would  now  have  been  at  an  end  had  it  been 
bought. 

l^at  out  of  a  very  large  estate  of  the  testator  this  farm  in 
question,  which  was  not  above  20/.  per  annum,  was  all  that  was 
left  for  the  heir,  and  if  any  act  of  chance  or  providence  should 
have  thrown  any  pittance  upon  the  heir,  it  would  be  hard  for 
the  Court  to  interpose  to  the  prejudice  of  him  who  is  the  fa- 
vourite of  all  courts  both  of  law  and  equity. 

But  by  Lord  Chancellor:  The  intention  of  the  i^U  was  to 
give  away  all  from  the  heir,  to  turn  this  land  in  question  into 
personal  estate,  and  this  must  be  taken  as  it  was  at  the  death 
of  the  testator,  and  ought  not  to  be  altered  by  any  subsequrat 
accident.  (1) 
[  311  ]  Then  it  was  insisted  that  the  estate  in  question  descended  to 
the  heir  at  law,  for  which  reason  he  ought  to  have  the  rents  till 
the  sale. 

But  the  Court  denied  this,  it  being  by  the  will  changed 
into  personal  estate }  and  said  that  if  the  executors  had  sold 
the  land  within  three  months  after  the  testator's  death,  and 
before  the  death  of  Jane  Styles  the  intended  annuitant,  then 
(probably)  the  executor  of  Jane  Styles  should  on  her  death 
have  had  the  money,  or  (perhaps)  she  might  in  her  life-time 
have  come  into  equity,  and  have  prayed  that  at  least  part  of 
the  money  should  have  been  kept  for  the  children,  and  not 
invested  in  the  annuity;  nor  ought  the  delay  of  the  executors 


(1)  Vide  Cruse  y.  Barley ^  post.  S  vol.  SO. 
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in  not  selling  jthe  land  in  question  within  the  said  three  months     Vates  v. 
to  hurt  Jai\e  Styles  the  intended  annuitant  or  her  children  (2).  ' 
So  decreed  the  land  to  be  sold,  (1)  and  the  money  arising  by 
the  sale  as  personal  estate  to  be  paid  to  the.  plaintiff^  he  paying 
the  children's  legacies. 
But  the  heir  at  law  was  ordered  his  cost^.  f 

t  Though  by  the  Register's  book  the  decree  appears  to  have  been  as  here 
stated,  yet  it  is  not  mentioned  in  what  right  the  Court  took  the  plaintiff  to  be 
entitled. 


(I)  "  And  the  heir  to  join  in  the  sale."  Reg.  Lib.  B.  1725,  fol.  242: 


(2)  Whitaier  v.  Whitaker,  4  Bro.    305.     Bayley  y.  Bishop,  9   Ves.   6, 
C.  C.  36,     Barnes  v.  Rowley^  3  Ves.     Palmer  v.  Craufurd,  3  Swan.  482. 


LADY  DOWAGER  ABERGAVENNY,  Jun.  rersus  LADY      case  88. 
DOWAGER  ABERGAVENNY,  Senior. 

Thb  plaintiff  exhibited  her  bill  against  the  defendant,  and  the  ^^  kI^^*" 
defendant  answered  the  bill,  and  the  plaintiff  moved  to  refer  the  2  Eq.  Co.  Ab. 
answer  for  scandal  and  impertinence  j  whereupon  the  Master  ^'Ji'  ^; 
having  been  attended  by  /counsel,  and  being  about  to  make  his  having  an- 
report  that  the  answer  was  scandalous,  the  defendant  got  an  bui  canuiK 
order  on  petition,  to  refer  the  bill  for  scandal:  and  upon  the  afterwards  re- 

•  .     .iw  .  .  1      t  .         1  '  fer  U  for  scan- 

plaintiff^s  motion  to  set  aside  this  order,  dal. 

It  was  objected  that  though  it  has  been  the  constant  practice,  [  312  ] 
not  to  refer  a  bill  for  impertinency  after  answer,  in  regard  the  * 
defendant  by  submitting  to  answer  had  waived  the  imperti- 
nence, yet  as  to  scandal,  the  f  Court  itself  was  concerned  to 
keep  its  records  clean,  and  without  dirt  or  scandal  appearing 
thereon,  and  therefore  a  bill  for  scandal  might  be  referred,  not 
only  after  answer,  but  after  hearing,  and  even  by  a  third  person 
not  party  to  the  suit,  (z)  and  especially  in  this  case  where 

f  For  which  reason  after  an  order  to  refer  an  answer  for  insufficiency,  though 
it  cannot  be  referred  for  impertinence,  yet  it  may  for  scandal>  as  was  deter- 
mined in  the  case  of  Ellison  versus  BurgesSf  Hill,  Vac.  1729>  by  Lord  Chancellor 
JCing.  (y) 


(x)  Contra,  -^«o».  4  Madd»  ^6«.  But       (y)  Pellew  v.  — ,  6  Ves.  456. 
Coffin  V.  Cooper,  6  Ves.  514. 

Vol.  !]•  q 


M  DE  TeRm.  'S.  RiicHAlilS,  17^5. 

»i.M4^;^    both  the  matters  alleged  For  scandal  were  relative  to  the  iame 
V.  LadyABEB-  tking,  and  ttie  plaintiff  proposed  that  both  the  scandals  should 

Lord  Chancellor :  If  the  course  has  been  for  so  long  a  time 
to  refer  a  bill  for  scandal  after  the  defendant  has  answered,  it  is 
time  now  to  alter  it,  as  occasioning  great  delays ;  besides,  in 
.  the  reason  of  the  thing  it  ought  not  tp  be,  for  when  the  de- 
tendant  had  submitted  to  answer  the  bi}l,  why  should  he  after 
that  procure  the  bill  to  be  altered,  and  by  that  means  to  be 
made  n  new  bill  ? 

And  though  his  Lordship  seemed  to  be  influenced  a  little  by 
the  objection,  that  both  matters  of  scandal  were  relating  to 
things  of  the  same  nature,  and  so  properly  to  be  set  one  against 
the  other^  yet  he  discharged  the  order  for  referring  the  bill  for 
[  sis  ]  9c^ndal,  intimating  that  it  should  be  observed  as  a  rule  for  the 
future  not  to  refer  a  bill  for  scandal  after  the  defendant  had 
submitted  to  answer  it;  though  it  was  said  by  Mr.  Talbot  that 
it  was  an  argument,  the  defendant  did  not  move  to  refer  the  bill 
for  delay,  when  he  first  answered  the  bill,  before  he  moved  to 
refer  it  for  scandal. 

Note  this  alteration  of  ah  old  rule  of  the  Court.  (1) 


(1)  Std  yide  contra^  Woodward  v.     Carrick  v.  London,  inExcheq.  July  11, 
A$tley,  Bunb.  304.  Anon,  3  Vez.  €51.    1792.(2) 
Barnes  v.  Saxby,  in  Cha.  June  21, 1792. 


(z)  Perrar  ▼.  Ferrar,  1  Dick.  173.    Jnon.  5  Ves.  656. 


^^"  ^-  COLLINS  versus  GRIFFITH. 

lor  Kino.  ^»  ^*  Aid  C.  were  bound  jointly  and  severally  in  a  bond  to 

2  Eq.  c«.  Ab.  J*  S*     C.  dies,  J.  S,  brings  a  bill  against  the  executors  of  C.  for 

188.'  pi*  2. '  *  discovery  of  his  personal  estate,  and  for  an  account  thereof, 

Two  obligors  and  to  be  paid  out  of  assets. 

in  a  bond  ^ 

boand  jointly  and  severaUy,  and  one  dies,  the  executors  of  the  deceased  obligor  may  be  sned 

ill  equl^  for  the  debt  without  mailing  the  surviving  obligor  a  party. 

The  defendant  demurred,  and  shewed  for  cause,  tliat  it  ap- 
peared  that  the  bond  was  a  joint  bond  (which  was  a  mistake,  it 
being  joint  and  several),  also  for  that  the  other  obligors  ought 
to  be  parties  to  the  suit,  and  to  the  account  that  was  to  be 
directed  of  what  was  due  upon  the  bond ;  for  perhi4>s  the  other 
obligors  might  have  paid  the  whole,  or  at  least  part  of  the  bond; 
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and  Hiere  ought  to  be  but  oiic  account  taken,  otherwise  there      Collins 

V  Griffith 
might  be  a  multiplicity  of  suits,  and  the  defendant  liable  to  a     ' 

double  account. 

Lord  Chancellor':  lliis  appears  to  have  been  a  bond,  as  well 
several  as  joint ;  and  as  the  obligee  may  sue  it  severally  at  law, 
so  may  he  also  in  equity ;  if  it  were  not  so,  there  would  be  no 
difference  in  equity  betwixt  a  joint  bond,  and  one  joint  and  t  ""^  j 
several  \  and  if  any  of  the  obligors  have  paid  all  or  part,  the 
obligor  who  is  sued,  or  his  rcjjresentative,  must  bring  a  bill  and 
have  it  allowed,  and  it  must  also  lie  upon  him  (1)  to  compel 
the  other  obligors  to  contribute  towards  payment  of  the  debt ; 
the  creditor  lent  his  motiey  upon  terms  to  have  a  security  upon 
which  he  might  sue  the  obligors  severally  if  he  thought  fit, 
and  indeed  if  it  were  otherwise,  that  which  was  intended  to 
strengthen  the  security  would  tend  to  hurt  it  extremely,  for  I 
might  iioit  be  able  to  find  them  all  out,  and  by  the  same  reason 
that  all  the  obligors  are  to  be  sued,  if  any  are  dead,  their  heirs 
as  well  as  executors  are  to  be  made  parties,  and  then,  as  it  would 
be  difficult  to  commence  the  suit,  so  the  suit  when^  commenced 
wbvli  be  subject  to  continual  abatements,  which  would  be  a 
great  difficulty  on  an  honest  creditor  who  has  fairly  lent  hii 
money. 

Whereupon  the  demurrer  was  over- ruled  with  great  clear- 
ness. 


(1)  Sed  vide  Madox  v.  Jackson,  3  Atk.  406.  (?) 


{2)  Anon.  ^  Freeman,  127.  Blois  v.  147.  n.      CoMurn  v.   Thompson,   16 

Stoit,  2  Vent.  347,  1  Eq.  Ca.  Ab.  73.  Ves.  321.     Haywood  v.  Ovey,  6  Madd. 

pLl6.il(Attr«<v.£:yrtf,2Atk.51,3Atk.  113.       Bland  v.    Winter^  1  S.  &   S. 

341.  Lawsonw.  Wright,  1  Cox, 276.  An-  246. 
gerstein  r.  Clark,  2  Dick.  7S8,  3  Swan. 


MOORECROFT  versus  DOWDING.  Case  90. 

Bv  the  custom  of  the  manor,  copyholds  were  usually  granted     lor  Kinq. 
for  three  lives  in  possession,  or  for  one  or  two  lives  in  posses-  2Eq.  Ca.  Ab. 

•  '       1  •         •         11  *u  7-*o»  pi.  o. 

sion,  and  for  two  or  one  life  in  reversion,  making  m  all  tnrec  onebt.ys  an 
lives,  and  A.  being  a  copyholder  for  two  lives  of  this  manor,  ^^^^^^^ 

tnxftee,  who  riv«8  a  boud  viW.  penalty  to  usign  the  estate  a>  the  cestui  que  trust  or  his  ex- 
ecutor shall  direct.  Cestui  que  trust  dies,  and  liis  executor  brings  debi  on  the  bond,  and  re- 
coven  judgment  and  has  the  money  paid  him,  after  which  he  brings  a  bill  to  have  a  couvey- 
UMkce  of  the  estate.  Trustee  decreed  to  convey  to  the  plaintiff  and  to  account  for  the  profiu, 
bat  to  discount  and  be  allowed  the  200/.  and  interest  which  he  paid. 

o2 
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MooRBCROFT  i^poti  Ws  marriage  covenants  to  surrender  his  copyhold  to  the 
use  of  himself  for  life,  remainder  to  his  wife  for  life ;  and  like- 
wise covenants  to  purchase  a  reversionary  estate  for  one  life  in 
the  copyhold,  and  to  surrender  the  same  to  such  lises  as  the 
husband  and  wife,  or  the  survivor,  or  the  executors  or  adminis- 
trators of  the  survivor,  should  appoint. 
[  315  ]  The  husband  purchases  a  reversionary  life  in  the  copyhold 

expectant  on  the  death  of  the  two  lives^  and  purchases  it  in  the 
name  of  a  third  person,  who  gives  a  bond  in  2001.  penalty 
to  the  husband,  to  surrender  the  copyhold  upon  request  to 
such  person  and  uses,  as  the  husband  and  wife  or  the  survivor, 
or  the  executors  or  administrators  of  the  survivor  should  ap- 
point. 

The  husband  and  wife  died,  and  the  administrator  brii^ng 
an  action  upon  the  bond  against  the  trustee,  recovered  judgment 
for  the  200/.  penalty,  and  had  the  money  paid  him,  but  yet 
afterwards  brought  this  bill  against  the  trustee,  to  compel  him 
to  surrender  the  copyhold  to  the  use  of  the  plaintiff. 

Insisted  for  the  defendant,  that  this  bill  did  not  lie,  in  re- 
gard the  2002.  the  penalty  of  the  bond  was  a  stated  damage 
for  the  breach  of  trust,  and  that  the  plaintiff  had  his  election 
either  to  bring  his  bill  to  have  the  copyhold  and  a  specific 
execution  of  the  trust,  or  might  if  he  pleased  sue  the  bond  and 
content  himself  with  the  penalty ;  but  that  there  was  no  colour 
of  reason,  that  the  plaintiff  should  recover  the  200/.  on  the 
bond  and  the  copyhold  too^  which  he  was  now  endeavouring 
to  do. 

Lord  Chancellor:  There  is  no  reason  that  the  plaintiff  should 
have  the  2001.  on  the  bond  and  the  copyhold  likewise ;  but  the 
defendant  being  a  plain  trustee,  and  continuing  a  tniatee  for  the 
plaintiff,  until  he  has  performed  the  trust  must  account  for  the 
,  profits  to  the  plaintiff,  who  has  in  equity  a  specific  right  to  the 

land,  (z)  but  in  that  account  the  2001.  and  interest  must  be  de- 
ducted, atid  the  defendant  the  trustee  to  have  an  allowance  for 
the  same.  (I) 

(1)  Reg.  Lib.  B.  1725,  fol.  76.    It  equity  after  having  been  compelled  to 

appears  that  the  defendant  expressly  pay  the  penalty  of  the  bond  at  law ; 

insisted  by  his  answer  that  he  ought  not  but    nevertheless   it  was  decreed   as 

to  be  doubly  vexed  by  being  sued  in  above. 


(z)  See  Hobton  y,  TVetH^i  ante^  193. 


.1 


DB  TERM.  S.  MICHAELIS,  1725.  ^        3l« 


BENNET  versos  DAVIS.  Casb  9I. 

J.  S.  having  married  bis  daughter  to  one  Bennet  a  tradesman  2  Eq*(S°Ab. 
in  London^  who  was  extravagant  and  in  debt,  the  father  makes  lU.  pi.  6. 
his  will,  and  devises  the  premises  in  question   (being  ,land4  jaodsiD  fee  to 
in  fee)  to  his  daughter  (the  wife  of  Bennei)  for  her  separate  ^*n***^*i|j^|^ 
and  peculiar  use,  exclusive  of  her  husband,  to  hold  the  same  covert  for  her 
to  her  and  her  heirs,  and  that  her  husband  should  not  be  wlthou?ap-^' 
tenant  by  the  curtesy,  nor  have  these  lands  for  his  life,  in  case  poi"«i"ff  any 
he  survived,  but  that  they  should  upon  the  wife's  death  go  to  busbana^iB  a 
her  heirs.  Sfn^  "^ 

bankrupt,  yet  tbe  devised  premises  aut  subject  to  tbe  bankruptcy. 

Soon  after  this  the  testator  dies,  and  Bennet  the  husband  be- 
coming a  bankrupt,  the  commissioners  assign  the  lands  in  ques- 
tion (being  the  lands  thus  devised)  to  the  defendant  D(xm  in 
trust  for  the  creditors ;  and  upon  DavW%  bringing  his  eject- 
ment, the  bankrupt's  wife  by  her  next  friend  prefers  her  bill 
against  Dctms  the  assignee  and  her  husband,  in  order  to  compel 
them  to  assign  over  this  estate  to  her  separate  use. 

It  was  objected  on  behalf  of  the  defendant  the  assignee,  that 
he  being  a  creditor,  and  having  the  law  on  his  side,  it  would  be 
hard  to  take  the  benefit  of  the  law  from  him ;  and  that  though 
the  testator  might  intend  these  lands  for  the  separate  use  of  the 
daughter,  yet  that  such  his  intention  was  not  executed  ac- 
cording to  law ;  forasmuch  as  by  law  the  husband  during  the 
coverture  was  entitled  to  the  wife's  estate  in  her  right ;  and 
though  the  testator  might  have  devised  the  premises  to  trustees 
for  the  separate  use  of  the  wife,  yet  the  question  now  was,  not 
upon  what  \it  rnighX  have  done,  hut  upon  what  in  fact  he  had 
done ;  and  I  mentioned  the  case  of  Harvey  and  Harvey ^  vol.  !• 
125.  where  a  man  had  devised  goods  of  value  to  his  daughter  [  317  ] 
a  feme  covert  for  her  separate  u^,  and  it  not  being  to  trustees. 
Lord  Q>wper  apprehended  it  to  be  a  case  of  difficulty,  but  de- 
clared his  present  thoughts  were  that  the  intention  of  the  tes- 
tator was  against  the  rule  of  law,  and  void ;  and  I  urged,  that 
the  case  of  a  devise  of  a  legacy,  or  of  a  term  to  the  wife  for 
her  separate  use  might  be  good,  because  these  remained  in 
the  executor  until  assent,  and  equity  would  not  compel  the 
executor  to  assent,  whereby  the  intention  of  the  testator  should 
he  dbappointed,  but  would  continue  the  executor  a  trustee 
for  the  feme  covert ;  whereas  in  the  present  case,  the  devise 
being  of  lands  in  fee  to  the  wife  herself,  who  by  virtue  of  the 
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•  •  •  • 

BMNBt  w.  yf\ii  only,  had  an  immediate  title  thereto, .  the  husband  must 
consequently  be  entitled  to  the  profits  ii\  her  right,  and  it 
would  be  repugnant  to  the  law  to  say,  that  he  should  not  take 
the  profits. 

That  here  was  no  trust,  the  testator  never  having  intended  to 
trust  the  husband,  and  the  wife  could  not  be  a  trustee  for  her* 
self^  besides  the  husband  could  not  properly  be  a  trustee  for  the 
wife,  they  both  being  but  one  person. 

That  all  this  strained  construction  was  to  do  that  which  was 
against  common  right,  (viz.)  to  create  a  separate  property  in  a 
feme  covert ;  and  I  put  this  case  : 

Suppose  1  should  have  rent-charge  in  fee,  and  my  son  had 
the  land  subject  to  the  rent-charge,  which  should  amount  to 
near  the  value  of  the  land,  after  which  I  should  devise  the 
rent-charge  to  my  son  (who  had  the  land)  and  say  by  my  will 
[  31S  ]  that  the  rent  should  not  be  subject  to  the  debts  of  my  son,  in 
this  case  the  rent  would  be  subject  to  his  debts,  in  regard  it 
would  be  merged,  and  yet  this  rent  might  have  been  given  to 
trustees. 

On  the  other  hand  the  plaintiff's  counsel  would  have  read 
parol  evidence  to  prove,  that  the  testator  did  not  intend  these 
lands  should  be  liable  to  the  husband's  debts. 

But  the  Court  would  not  permit  such  evidence  to  be  read,  it 
being  in  the  case  of  a  devise  of  land,  which  by  the  statute  must 
be  all  of  it  in  writing. 

As  to  the  chief  point,  the  Master  of  the  Rolls  took  it  to  be  a 
clear  case,  that  it  was  a  trust  in  the  husband,  and  that  there  was 
no  difference,  where  the  trust  was  created  by  the  act  of  the 
party  and  where  by  the  act  of  law. 

If  I  should  devise  that  my  lands  should  be  charged  with 
debts  or  legacies,  my  heir  taking  such  lands  by  descent  would 
be  but  a  trustee,  and  no  remedy  for  these  debts  or  legacies  but 
in  equity ;  so  in  the  principal  case,  there  being  an  apparent  in- 
tention and  express  declaration,  that  the  wife  should  enjoy 
these  lands  to  her  separate  use,  by  that  means  the  husband,  who 
would  otherwise  be  entitled  to  take  the  profits  in  his  own  right 
during  the  coverture,  is  now  debarred,  and  made  a  trustee  for 
his  wife. 

And  admitting  the  husband  to  be  a  trustee,  then  the  argu- 
ment-of  the  creditors  having  the  law  of  their  side  was  imma- 
terial ;  as  if  the  bankrupt  had  been  a  trustee  for  J,  S.  his  bank- 
ruptcy should  not  in  equity  affect  the  trust-estate ;  and  that  in 
[  319  ]    this  case,  though  the  husband  the  baakrupt  might  be  tenant  l^y. 
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the  curtesy,  yet  he  should  be  but  a  trustee  for  the  heirs  of  the     Iffi^T 
wife,  {z)  '^-^ 

4Iso  when  the  testator  had  a  power  to  devise  t|ie  premise^- 
to  trustees  for  (he  separate  use  of  the  wife,  this  Court,  in  com- 
pliance with  his  declared  intention,  will  supply  the  w^nt  of 
them,  and  make  the  husband  trustee :  and  the  defenc^ant  the 
assignee,  who  claiming  under  the  husband  can  have  no  better 
right  (1)  than  the  husband,  must  join  in  a  conveyance  to  ft 
trustee,  for  the  separate  use  of  the  wife. 

Which  was  decreed  accordingly.  (2j[ 


(1)  Vide  Jacobsonr,  Williams,  ante,  £t  vide  Rolfe  v.  Budder,  Bunb.  187« 
1  vol.  382.  BosviL  v.  Brander,  ante,  Darley  v.  Darby,  S  Atkl  399.  JETcue- 
1  vol.  458.  Union  v.  Gill,  3  T.  !^.  6W.  note.    Lee 

(2)  Reg.    Lib.  A.    1725,  fol.   127-  v.  Prieaux,  S  Bro.  C.  p.  981.  (y) 


(z)  See  Morgan  v.  Morgan,  5  Madd.  9  Ves.  369.     Adamson  v.  Armitage, 

411.  Coop.  SS8(3«    19  Ves.  41(^.     Ex  parte 

(y)  Slanning  v.  5(^/^,  post,  3  vol.  Ray,  I  ^ad^.  199.     Wills  v.  Sayerg, 

338.  *  Dixon  v.  Olmius,  2  Cox,  414.  4  Madi.  409.      i2d6tfri?s  v.  Spicer,  5 

Dtf^  V.  Martin,  4  T.  R.  64.     Lumb  v.  Madd.  491.       Ptichard  v.  ilmes^   1 

ilfi/»«f,  5  Ves.  $17.     Rich  v.  Coci^tf,  Turner,  222. 


PE  [  320  ] 
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DOUGHTY  verms  BULL.  Cam  92. 

Robert  Doughty  the  plaintiff's  father  being  seised  in  fee  of  Lord  Chancdp 

lands  in  Lincobishire,  devised  the  same  to  trustees  (his  wife  ^^J^J^^^ 

and  son-in-law)  and  their  heirs  in  trust  to  apply  the  rents  and  lauds  to  trui- 

profits  thereof  until  sale,'  for  the  benefit  of  all  his  children,  Jj^'^^^^'^^pgy 

ji.  B.  C.  and  D.  and  the  survivors  and  survivor  of  them  equally  the  profit  un 

•>_  til  sale,  for  the 

benefit  of  aU  hi*  four  children  and  the  survivors  and  survivor  of  them  equally,  aud  on  further 
truat,  that  as  ^oon  as  the  tnislees  shaH  see  necessary  for  Ae  henefit  of  lihe  cbtldrett  Hicy 
should  sell  the  premises  and  apply  the  money  for  the  benefit  of  his  four  children,  eiiually  to 
l>e  paid  at  twentyone  or  marriage  j  A.  the  eldest  of  the  four  chadren  attained  twenrjf-one 
and  married  and  died  without  issue  intestate,  leaving  a  wife.  Decreed  the  laud  |)eiD|f  m  aU 
^ents  tlevised  to  be  sold,  though  the  time  for  sale  was  left  to  the  cxj^ufo^.^M  pwsoniU 
estate,  and  A.'s  widow  must  have  a  moieW  of  A.'8  share;  and  the  profiU  of  thi  Itodiltita 
•ale  must  1^0  as  the  money  ariiing  upon  sale  would.    *  *'■'  ...... 


320  DE  TERM.  S.  HILL.  1725. 

Doughty  v.  pg^^  m^  j  share  alike,  and  on  further  trust,  that  as  soon  as  the 
trustees  should  see  necessary  for  the  benefit  of  the  children,  they 
should  sell  the  premises  and  apply  the  monies  for  the  benefit  of 
his  children  part  and  part  dike,  the  shares  of  the  sons  to  be 
paid  at  twenty-one,  and  those  uf  the  daughters  at  twenty-one, 
or  marriage.  (1) 

A.  the  eldest  son  attained  his  age  of  twenty-one  and  died 
without  issue  and  intestate,  leaving  a  wife,  upon  which  the 
[  321  J  plaintiff  B*  as  heir  brought  a  bill  against  the  trustees,  praying 
that  they  might  convey  to  the  plaintiff  the  deceased  brother's 
share  of  the  fee  simple  and  inheritance  of  these  lands,  and  like- 
wise for  a  share  of  the  rents  and  profits  of  the  premises  that  had 
been  received  by  the  trustees. 

The  Master  of  the  Rolls  decreed,  that  the  lands  being  de- 
vised to  be  sold  were  thereby  rendered  personal  estate,  and  that 
all  the  children  were  tenants  in  common,  as  well  of  the  rents 
and  profits  accrued  before  the  sale,  as  of  the  money  arising  by 
the  sale,'  and  that  the  wife  of  the  deceased  son  should  have  a 
moiety  of  the  said  deceased  son's  share  as  well  of  the  rents 
received  in  her  said  husband's  life-time  as  of  Kis  share  of  the 
monies  which  were  to  arise  by  the  sale.  Upon  which  an  appeal 
was  brought  before  Lord  Chancellor  King^  and  it  was  objected 
that  as  to  the  rents  accrued  in  the  life  of  the  eldest  son,  who 
was  dead,  these  rents  being  directed  to  be  for  the  benefit  of 
all  the  children  and  the  survivors  and  survivor  of  them,  they 
were  jointenants  thereof,  for  which  reason  the  widow  of  the 
eldest  son  should  not  have  a  share  upon  the  statute  of  distribu- 
tion, and  the  subsequent  words  equally  to  be  divided  part  and 
share  alike,  being  only  words  of  implication,  and  such  as  in  a 

(a)  Vide  ante  deed  would  not  make  a  tenancy  in  common  (a)  must  give  way 
to  the  express  words  by  which  these  rents  were  directed  to  go 
to  the  survivor. 

Loid  Chancellor :  The  rents  before  the  sale  were  to  go  in  the 
same  manner  as  the  monies  arising  by  the  sale,  and  all  was  to 
go  in  common. 
[  322  ]  As  to  the  other  point  (which  was  the  chief)  it  was  objected, 

that  this  question  was  now  purely  betwixt  the  heir  and  admi- 
nistrator, whether  upon  the  words  of  the  will  this  land  \m 
turned  into  personal  estate  or  not  ?  that  the  eldest  son  who  was 


(1)  "  And  if  any  of  his  said  children  "  children,  equally  part  and  part  alike 

"  should  die  before  their  shares  became  "  at  the  times  aforesaid."    Reg.  lab. 

"  due,  then  such  share  should  be  paid  A.  1723,  fol.  558. 
•'  to  the  survivor  or*  survivors  of  such 
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dead  had  left  no  creditor,  and  that  the  land  was  not  absolutely  ^^^^  ^* 
and  indefinitely  directed  to  be  sold,  but  as  soon  as  the  trustees 
should  see  it  necessary  for  the  benefit  of  the  children ;  and  the 
trustees  being  made  defendants  did  by  their  answer  upon  their 
oaths  say,  that  they  thought  it  was  not  for  the  benefit  of  the 
children,  that  the  land  should  be  sold ;  that  the  rest  of  the 
children  were  infants,  and  could  not  judge  one  way  or  other ; 
and  in  point  of  reason  it  seemed  not  to  be  for  the  benefit  of  the 
children  (at  least  as  yet)  to  have  a  sale ;  for  at  present  the 
x:hildren*s  provision  was  safer,  while  secured  by  terra  firmny 
than  when  turned  into  money,  which  might  lie  dead  and  yield 
no  profit ;  and  if  put  out,  might  be  lost  upon  an  ill  security ; 
whereas  while  it  continued  upon  land,  it  could  notl)e  lost ;  and 
though  it  was  true,  that  (regularly  speaking)  lands  devised  to  be 
sold  are  thereby  turned  into  money,  and  construed  in  equity  as 
personal  estate,  yet  that  was  not  so  in  all  cases ;  as  suppose 
lands  were  devised  to  be  sold  for  payment  of  debts,  and  on  the 
testator's  death  it  should  appear,  that  the  debts  might  be  paid 
in  a  reasonable  time  out  of  the  profits,  or  by  a  sale  of  a  small 
part  only  of  the  estate ;  in  the  one  case  no  part  of  the  land,  and    • 
in  the  other  but  a  sufficient  part  thereof  should  be  sold,  (1) 
and  this  in  favour  of  the  heir ;  so  in  the  principal  case,  in  favour 
of  the  heir  and  a^inst  the  administrator  \  the  land  not  being  as 
yet  sold,  nor  thought  proper  to  be  sold  by  the  trustees,  nor  de- 
creed to  be  sold  by  the  Court  in  the  life  of  the  eldest  son,  it 
ought  as  to  the  eldest  son  at  least  to  be  esteemed,  as  in  fact  and     [  323  ] 
truth  it  was,  a  real  estate. 

JLofd  Chancellor ;  The  rule  being,  that  lands  devised  to  be 
sold  are  thereby  made  personal  estate,  this  case  is  within  such 
rule;  the  lands  are  here  devised  to  be  sold,  and  only  the 
time  of  the  sale  left  to  the  discretion  of  the  trustees ;  wherefore 
this  case  being  within  the  general  rule,  must  be  determined  ac- 
cordingly. 

Affirm  the  decree. 


(1)  Vide  Cruse  v.  Barley y  post.  3  voL  2a 
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Ci«E  93.  ;  STEPHENS  versut  STEPHENS. 

i 

^br  kIno'  ^^^  ®^>«^d  of  a  leasehold  estate  for  the  life  of  J.  held  of  the 

2  Eq.  Ca.  Ab.  qhurch^  makes  his  will,  and  after  several  legacies  devises  an  an- 

A^Lvise^^at  ^"^^X  ^V^^  °f  ^^^  leasehold  premises  to  B.  for  his  life,  and  directs 

if  cMtui  que  that  if  B,  survives  J^  (the  cestui  que  vie  in  the  lease)  then  the 

vie  of  &  '      ' 

cburch-lease  testator's  executor  shall  purchase  the  leasehold  premises  for  (tie 
J^^^^V  J®  ^^'  Ufe  of  C.  the  testator's  kinsman :  and  then  devises  that  his  ex- 

tator  bad  -     >  ' 

8boulddie,tbe  ecutor  o\x\  of  the  surplus  of  the  leasehold  and  personal  estate 
cuton  should*  ^^^^^  keep  the  premises  in  repmr ;  but  if  the  leasehold  premises 
purchase  the    could  not  be  SO  purchased*  then  he  devises  the  surplus  of  the 

premises  for  i  .  .  j'  .  « 

the  life  of  J.  s.  estate  to  the  plaintiff,  and  makes  J.  S.  his  executor  in  trust  only, 
w:.«.»r''    giving  him  a  8maU  legacy. 

W  if  such  purchase  could  not  be  made,  theo  the  surplus  of  his  personal  estate  to  go  to  SQ* 
0tber  i  whether  J.  S.  takes  any  interest  by  the  wiU. 

r 

The  executor  purchased  the  leasehold  premises  for  the  life  of 
•    C.  an4  the  question  was,  whether  the  plaintiff  or  the  de&ndaut 
C  was  entitled  to  the  surplus  of  the  profits  thereof  ? 

For  the  plaintiff  it  was  urged  by  the  Solicitor  General  that 
as,  if  the  lease  could  not  be  purchased  for  C.'s  life,  the  plaintiif 
vas  then  to  have  that  money  with  which  the  purchase  was  to 
I  324  J  have  been  made,  so  now  the  lease  was  purchased  with  the  tes- 
tator's money,  the  plaintiff  ought  to  have  this  lease,  and  that 
the  testator  must  intend  so,  otherwise  he  would  have  given  the 
money,  if  not  laid  out  in  the  purchase,  •  to  the  defendant  C 
which  the  will  had  not  done ;  that  it  was  a  very  idle  pretence 
for  C  to  claim  the  lease  for  no  other  reason  but  because  he 
was  one  of  the  lives  for  which  the  lease  was  taken,  which  could 
relate  only  to  the  duration  of  the  lease,  and  did  not  import  any 
benefit  to  the  defendant.  Also  if  there  was  no  disposition  of 
the  lease  by  the  will,  then  the  testator  would  have  died  intes- 
tate  as  to  this  lease,  and  consequently  it  must  have  gone  to  his 
next  of  kin,  according  to  the  statute  of  distribution  of  intestates 
estates. 

Lord  Chancellor:  The  plaintiff  cannot  have  this  lease,  the 
devise  to  him  being  upon  a  contingency  which  never  happened, 
(viz.)  if  the  leasehold  premises  could  not  be  purchased  for  the 
life  of  the  defendant,  whereas  such  purchase  has  been  made  by 
the  executor. 

2dly,  The  executor  cannot  claim  the  lease,  he  being  only 
executor  in  trust,  and  having  an  express  legacy,  neither  does  he 
in  fact  lav  claim  to  the  same. 

Sdbf,  The  next  of  kin  will  not  be  entitled  thereto,  it  ap- 
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pcaring  that  the  testator  did  not  intend  to  die  intestate  as  to    ^^^^^' 
any  part  of  his  estate.    But,  -^  ^ 

ithlt/y  The  defendant  C  is  the  person  entitled  to  the  lease- 
hold premises,  this  being  the  case  of  a  Western  manor  where  it 
is  the  usual  way  to  put  in  a  son's,  a  daughter's  or  a  wife's  life^ 
by  which  it  is  meant  to  give  the  estate  to  such  a  son  or  daugl^- 
ter,  &c.  and  this  the  rather  appears  to  have  been  a  beneficial 
devise,  because  in  the  devising  clause  the  testator  calls  the  de-  r  325  1 
fendant  his  kinsman,  and  here  slighter  words  will  serve  to  give 
the  leasehold  premises  to  the  defendant,  forasmuch  as  no  other 
person  can  take  them,  and  it  is  a  dark  will. 

But  afterwards  upon  a  rehearing  for  the  reasons  given  by 
the  Solicitor  General,  the  Chancellor  reversed  his  former  de- 
cree,  and  held  that  by  this  will  the  plaintiff  was  entitled  to  the 
lease.  (I) 


(1)  Reg.  Lib.  B.  1725.  fol.  454. 


EDEN  versus  FOSTER.  Case  94. 

* 

Thb  free  grammar  school  of  Binningham  was  founded  by  King  LordOianceU 

Edward  the  6th,  who  endowed  the  said  school,  and  by  his  let^    £^^  q^^^^' 

ters  patent  appointed  perpetual  governors  thereof,  who  were  Ju»tiw  Ey^b, 

thereby  enabled  to  make  laws  and  ordinances  for  the  better    0^^^  ^n^ 

goyemment  of  the  said  school,  but  by  the  letters  patent  no  ex-        v^^t. 

press  visitor  was  appointed,  and  the  legal  estate  of  the  endow-  ^^1^-  ^^'  ^•P* 

ment  was  vested  in  these  governors.  S«l  Ca.  in 

Cha.  36. 
2  Eq.  Ca.  Ab.  199.  pi.  5.    The  Kin;  founds  a  Bchool,  and  endows  it^  and  appoints  governors 
who  have  the  legal  estate  of  the  endowment  vested  in  them,  and  there  are  no  express  words 
appointing  them  visitors ;  resolved  a  commission  may  issue  to  visit  and  call  to  an  account 
these  governors. 

After  a  commission  had  issued  under  the  great  seal  to  inspect 
the  management  of  the  governors,  and  all  the  exceptions  being 
already  heard  and  over-ruled,  it  was  now  objected  to  this  com- 
mission, that  the  King  having  appointed  governors,  had  by  im- 
plication made  them  visitors  likewise,  the  consequence  of  v/hich 
was,  that  the  Crown  could  not  issue  out  a  commission  to  visi( 
or  inspect  the  conduct  of  these  governors,  according  to  the  ex- 
press words  of  Lord  Coke  in  10th  Report,  31.  a.  the  case  of 
Suttan^B  hospital. 

The  matter  first  came  on  before  Lord  Chancellor  Macdes-    [  326  ] 
Jield,  and  afterwards  before  Lord  King,  wha  desired  tbe  assist-  • 


\ 
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EosN  tf.       ance  of  Lord  Chief  Justice  Eure.  and  Lord  Chief  Baron  Gilbert. 
Foster.  •j'     '  ' 

and  accordingly  the  opinion  of  the  Court  was  now  delivered 
seriaiimy  that  the  commission  was  good. 

1st,  It  was  laid  down  as  a  rule^  that  where  the  King  is  founder^ 
'  in  that  case  his  Majesty  and  his  successors  are  visitors ;  but 
where  a  private  person  is  founder,  there  such  private  person 
and  his  heirs  are,  by  implication  of  law,  visitors. 

2dlyj  That  though  this  visitatorial  power  did  result  to  the 
founder  and  his  heirs,  yet  the  founder  might  vest  or  substitute 
such  visitatorial  right  in  any  other  person  or  his  heirs. 

Sdly,  They  conceived  it  to  be  unreasonable  and  of  mis- 
chievous consequence,  that  where  governors  are  appointed^ 
these,  by  construction  of  law,  and  without  any  more  should  be 
visitors,  should  have  an  absolute  power,  and  remain  exempt 
from  being  visited  themselvei}.    And  therefore, 

4thlyj  That  in  those  cases  where  the  governors  or  visitors 
are  said  not  to  be  accountabley  it  must  be  intended,  where  such 
governors  have  the  power  of  government  only,  and  not  where 
(a)  yid«  they  have  the  (a)  legal  estate  and  are  intrusted  with  the  receipt 
able  Uses,  of  the  rents  and  profits,  (as  in  the  present  case)  for  it  wouldvbe 
6*fh  ^^  ^^^i  ^'  ^^^  "*^^  pernicious  consequence  imaginable,  that  any  person 
tbc  hospital  of  intrusted  with  the  receipt  of  rents  and  profits,  and  especially 
field?^'n/the  f^'  *  charity,  though  they  ♦  misemploy  never  so  much  these 
like  determi-  f^nts  and  profits,  should  yet  be  unaccountable  for  their  receipts ; 
case  of  Hyn-  this  would  be  such  a  privilege  as  might  of  itself  be  a  temptation 
SKU^n%er-   to  a  breach  of  trust.  (2) 

BUS  the  Mayor 

and  Corporation  of  Morpeth,  Duke's  Ch.  69.  which  the  ChaDcelfor  and  Chief  Baron  cited  on 

this  occasion  and  affirmed  to  he  law. 

^  Sthli/f  That  the  word  [governor]  did  not  of  itself  imply 
visitor;  and  to  make  such  a  construction  of  the  word  against 
the  common  and  natural  meaning  of  it,  and  whpn  such  a  strained 
construction  could  not  be  for  the  benefit,  but  rather  to  the  great 
prejudice  of  the  charity,  would  be  very  unreasonable ;  besides, 
it  would  be  making  the  King's  charter  operate  to  a  double  in* 
tent,  which  ought  not  to  be. 


(z)  Attorney  General  V,  Lock,  SAtk.  ney  General  v.  Dixie,  13  Ves.  519- 

164.      Green  v.  Rutherforth^   1  Vez.  Ex  parte  Kirkby  Ravensworih  Has- 

462.    Attorney  General  v.  Middle ton^  pital,  15  Ves.  305.  -  Attorney  General 

2  Vez.  327.    Attorney  General  v.  Cor-  v.  Lord  Clarendon^  17  Ves.  491.     Ex 

poration  of  Bedford^  2  Vez.  505.    At-  parte  Berkhampitead  Free  School,  S 

torney  General  v.  Governors  of  Found"  V.  k  B.  134. 
ling  Hospital^  2  Ves.  jao.  42.    Attor^ 
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Gthhff  Whereas  it  had  been  objected  that  the  commisftionen      ^i>£n  v. 

bv  this  commission  had  a  power  ^iven  them  to  make  bye-laws,  ^ 

.".  ,  -       ,.,  .i.'i  iit^  power  may 

by  virtue  whereof  such  bye-laws  might  be  made  as  would  de-  be  ^Ten  to 

stroy  even  the  directions  of  the  original  founder^  and  the  very  ^i^JJJlIke" 

end  of  the  charity :  bye-laws  to  re- 

gulate the 
charity,  but  where  the  power  girtn  to  such  commissioners  to  make  bye-laws  is  too  extensivey 
it  will  be  Totd  only  pro  tanto. 

To  this  it  was  answered,  that  the  power  given  to  these  com- 
missioners for  the  making  of  bye-laws  must  be  intended  for  the 
better  regulating  and  preserving  the  charities  given,  and  not  for 
the  perverting  o{  overturning  them  ;  and  if  the  letters  of  com- 
mission gave*any  larger  power,  they  would  be  void  only  pro 
ianto;  though  it  was  observed  with  regard  to  the  powers  given 
by  the  present  commission,  that  they  did  not  differ  from  several 
precedents  of  the  like  nature,  whi^h  were  all  penned  in  the  same 
manner ;  as  for  instance,  in  the  cases  of  fFinboumey  Basing^ 
stokCf  and  Plymouth  schools,  in  all  which  governors  were  ap- 
pointed, but  yet  these  schools  are,  and  have  been  visited ;  so 
that  the  objection  was  over-ruled,  and  the  commission  under  [  328  ] 
the  great  seal  resolved  to  be  well  issued. 


SIR  BARNHAM  RIDER  vertus  SIR  CHARLES  WAGER      Case  95. 

&  al',  &  e  cont/ 

Admiral  Littleton,  by  will  dated  18  March  1713,  devised  to  ^j^^^,^^" 

his  i^fe  six  houses  in  Bury-street,  London,  in  the  possession  of  ^  ^.  ca.  Ab. 

'  in  bar  of  dower,  and  subject  to  his  legacies  devised  to  569.  pU  5.J73« 

his  eldest  daughter  and  her  heirs  one  moiety  of  his  real  estate, 

as  also  one  moiety  of  his  personal  estate,  and  devised  to  his  Pf^.*f    ("A.f)7/ii 

younger  daughter  and  her  heirs  the  other  moiety  of  his  rea'i 

estate  and  also  of  his  personal  estate ;  he  devised  to  his  godjBon 

James  Masters  second  son  of  Sir  Harcourt  Masters  500/.  part 

of  the  money  owing  to  him  by  Sir  Harcourt;  the  res€  of  the 

money  owing  to  him  by  Sir  Harcourt  he  gave  to  and  amongst 

all  the  rest  of  the  younger  children  of  Sir  Harcourt,  the  same 

to  remain  in  Sir  Harcourt's  hands  until  the  children  should  be  * 

capable  of  receiving  it ;  and  the  legacy  or  share  of  any  of  them 

dying  before  such  time,  to  go  to  the  survivors  and  survivor  of 

them. 

Afterwards  the  testator  married  his  eldest  daughter  to  the 
plaintiff  Sir  Bamham  Rider,  giving  with  her  a  portion  of  5000{. 
in  money,  and  previous  to  that  marriage,  by  articles  dated  the 
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ttijtAiV  28th  6f  Xictoher  1717^  covenanted  to  settle*  one  moiety  of  all 
his  real  estate  to  the  use  of  himself  for  life,  remainder  to  Sir 
Barhham  and  his  intended  wife  for  their  lives^  remainder  to  the 
younger  children  of  the  marriage  in  tail  general,  remainder  to 
Sir  Barnham  in  fee^  and  also  covenanted,  that  he  would  stand 

<  * possessed  of  one  moiety  of  all  such  personal  estate  as  he  should 

[  329  ]  leave  at  his  death,  (subject  only  to  his  debts  and  such  legacies 
tis  should  amount  to  5000/.)  in  trust  for  Sir  Barnham  and  his 
Isaid  intended  wife  for  their  lives,  and  afterwards  to  be  paid  to 
their  younger  children. 

Subsequent  to  this  the  testator  made  a  codicil  to  his  will, 
thereby  reciting,  that  he  had  by  deed  dated  the  same  day,  pur- 
isuaht  to  a  power,  limited  a  jointure  of  4001.  per  annum  to 
nis  wife  for  her  life  in  bar  of  dower,  and  then  gave  hi^  South- 
'sea  stock  (beihg  about  30001.)  to  his  youngest  daughter,  and 
confirmed  his  former  will  subject  to  the  articles  made  on  the 
iharriage  of  his  daughter  to  Sir  Barnham  Rider  ;  and  the  tes- 
tator having  a  debt  due  to  him  from  one  Batson  his  brother-in- 
law  of  300/.  by  his  codicil  devised  to  this  Batson  the  money 
owing  from  him  to  the  testator. 

After  the  making  of  this  will  and  codicil,  the  testator  and 
his  wife  mortgaged  the  said  estate  to  one  Clayton  for  30002. 
about  which  time  Sir  Harcourt  Masters,  who  at  the  making  of 
ttie  will  was  indebted  to  the  testator  in  about  10002.  did  at  tht 
testator's  desire  pay  in  this  lOOOZ.  unto  the  testator. 

Also  Batson  acquainting  the  testator  that  he  would  pay  him 
In  his  debt,  the  testator  thereupon  ordered  his  agent  to  receive 
the  same  froni  Batson.  but  to  take  no  interest. 

After  the  making  of  this  will,  and  in  the  life-time  of  the 

testator,  the  second  son  of  Sir  Harcourt  Masters  died,  but  Sir 

Ifarcourfs  other  younger  sons  were  then  living,  and   made 

j)Iainti^s  in  the  cross  cause. 

[  330  ]  Hereupon  the  questions  were,    1^^,   whether   the  younger 

A.  having:  a      children  of  Sir  Harcourt  Masters  were  entitled  to  anv  part  of 

debt  due  to  %      /\  '  •       j  r 

him  from  J.  S.  the  lOOOL  debt  given  them  by  the  will,  but  received  by  the 
oMtto  b! Md  testator  after  the  making  thereof. 

the  residue  of  it  to  C.  but  doefl  not  mention  what  the  debt  is  which  is  owin^  from  J.  S.  A. 
receives  the  whole  debt  in  his  life-time,  B.  dies  in  the  testator's  life-time :  the  testator's  ce- 
ceiving^  in  the  debt  in  his  own  life-time  is  au  ademption  of  the  leg^acy,  as  to  the  devise  of  the 
residuum  of  the  debt ;  but  it  may  be  otherwise  as  to  the  certain  legacy  ^ven  to  B.  if  B.  bad 
survived  the  testator. 

A.devise8500/.  And  as  to  this  it  was  argued,  that  with  respect  to  the  .500L 
second  son  of   9^^^  ^^  ^he  said  debt  given  by  the  testator  to  the  second  son  of 

J.  S.  and  devises  other  legacies  to  the  other  sons  of  J.  S.  and  declares,  that  if  any  of  the 
vounper  sous  of  J.  S.  should  die  before  they  are  capable  of  receiving  their  share,  the  f>bare  or 
legacy  of  him  8«  djiog  sImII  go  to  the  survivor  ;  .thA  second  son  dies  in  the  testator's  life« 
time,  this  500A  given  to  the  second  son  shall  iK)t  survive. 
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Sir  Hdrcdurt,  if  the  second  son  had  survived  the  testator  there 

•  •  •  •  •  •  4 

might  have  been  some  reason,  that  though  the  testator  after 
the  making  of  his  will  had  received  the  same,  yet  the  second 
k)h  of  Sir  Harcourt  should  be  entitled  thereto,  because  it  was 
a  certain  (1)  sum  of  500/.  which  was  given  by  the  will  to  the 

said  second  son ;  and  where  a  certun  sum  is  given  out  of  any 

...  .      <  ,  ^      .  • 

fund,  if  the  testator  himself  in  hra  life-time  receives  it,  whereby 
his  personal  estate  is  increased,  this  must  be  made  good  to  the 
legatee  out  of  some  other  part  of  the  personal  estate;  but 
where  the  thing  given  is  specilic,  (viz.)  such  a  debt,  or  the 
residue  of  the  said  debt,  and  the  testator  himself  afterwards 
receives  in  this  debt,  as  the  devise  is  specific,  and  the  thing  in 
gpede  by  the  act  of  tfie  testator  does  not  continue  to  have  any 
subsistence,  this  is  properly  and  reasonably  an  ademption  of  th6 
legacy ;  and  that  it  is  a  material  distinction  where  the  testator 
(2)  himself  calls  in  a  debt  which  he  has  devised  by  his  wilF, 
and  where  the  debtor  unprovoked  or  uncalled  upon  pays  it  in^ 
for  in  the  latter  case  it  cannot  be  said  to  be  the  act  of  the  tes- 
tator, and  therefore  would  be  no  ademption  nor  revocation  of 
the  will ;  but  in  the  former  case  (and  which  was  the  present 
case)  the  admiral  called  for  the  debt  from  Sir  Harcourt,  and 
having  received  it,  and  the  legacy  of  the  residue  to  the  youngeir 
children  of  Sir  Harcourt  being  specific,  the  testator  himself 
had  by  his  own  act  put  an  end  to  the  legacy  and  extinguished 
the  same. 

And  though  objected  that  by  this  will  it  was  declared,  that 
if  any  of  the  younger  children  of  Sir  Harcourt  Masters  should 


m 


RtDEa  f. 
-WAGift. 
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(1)  As  to  this  distinction^  vide  Savile 
V.  Blackel,  ante  1  vol.  779..  Attorney 
General  v.  Parkin,  Amb.  566.  Ellis  v. 
Walker^  Amh.  309.  Backwell  v.  Childf 
Amb.  2G0.  Ashburner  v.  Macguire, 
2  Bro.  C.  C.  108.  Badrick  v.  Stevens, 
3Bro.C.  C.  43i.(2r) 

(Q)  So,  Orme  v.  Smithy  1  £q.  Ca.  Ab. 
303.  pi.  %  Crockat  v.  Crockat,  onte 
165.  Birch  v.  Baker,  Mos.  373.  Par- 


tridge y.  Partridge,  Ca.teri:ip.Tal.228. 
Sed  control,  Earl  of  Thombnd  v.  Earl 
of  Suffolk,  ante,  1  vol.  464,  Ford  r. 
Fleming,  post  469.  Ashton  v.  Ashton, 
post,  3  voL  386.  Drinkwater  v.  Fal- 
coner^ 2  Vez.  6^.  Attorney  General 
v.  Parkin,  Amb.  566.  Hambling  v. 
Lister,  Amb.  401.  A&hbumer  v.  Mac* 
guire,  2  Bro.  C.  C.  108.  Humphreys 
V.Humphreys,  inCha.24  July,  1789.(y) 


(z)  Simmons  v.  Vallance,  4  Brp. 
C.  C.  345.  Roberts  v.  Pocock,  4  Ves. 
1.50.  Chaworth  v.  Beech,  ib.  555. 
Innes  v.  Johnson,  ib.  568.  Kirby  v. 
Potter,  ib.  748.  Raymond  v.  Brodbelt, 
h  Ves.  ^06.  Barton  v.  Cooke,  5  Ves. 
461.     Sibley    v.  Perry,  7  Ves.   622. 


V.  Test,  9  Ves.  146.  Wilson  v.  Broum- 
smith,  9  Ves.  180.  Lambert  y.  Lambert, 
11  Ves.  607.  Gillaume  v.  Adderley, 
15  Ves.  384.  Smith  y.  Fitzgerdld,  3 
V.  &  B.  2. 

{y)  2  Cox,  184.   See  the  later,  casts 
in  Note  to  Lord  Thomohd  v.  Lord  Suf* 


Webster  v.  Hale,  8  Ves.  410.    Deane   folk,  1  vol,  4W. 
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RiDtitt  V.  ^}e  before  they  were  capable  of  receiving  their  share,  then  the 
share  or  legacy  of  him  or  her  so  dying  should  go  to  the  sur- 
vivors or  survivor ; 

Yet  the  Court  took  it,  that  this  must  be  intended  if  the 
legatee  should  have  survived  the  testator,  so  that  the  right  to 
the  legacy  became  vested  in  him,  and  that  in  such  case  only 
the  survivor  should  take ;  but  that  where  the  legatee  died 
in  the  life  of  the  testator,  as  nothing  could  ever  vest  in  the 
legatee,  so  neither  could  it  survive  (1)  from  him;  but  at  the 
same  time  the  Court  admitted,  that  where  a  devise  is  to  ^  for 
life,  remainder  to  B.  and  A.  dies  in  the  testator's  life-time, 
^iL^S.'  ^^'  ^'  ^^^^  ^®  presently ;  or  if  a  devise  be  to  J.  (o)  and  B. 
and  A.  dies  in  the  testator's  life-time,  and  then  the  testator 
dies,  there  B.  shall  have  the  whole ;  for  these  cases  seem  to 
be  within  the  plain  intention  of  the  testator ;  but  in  the  prin- 
cipal case  it  was  quite  a  strain,  to  support^  a  legacy  given  out 
of  a  fund  which  the  testator  himself  had  by  his  own  volun- 
tary act  put  an  end  to ;  for  which  reason  hard  Chancellor  de- 
clared that  all  these  legacies  to  the  younger  children  of  Sir 
Harcourt  Masters  were  extinct,  and  should  not  be  made  good; 
and  upon  this  point  were  cited  Raymond  335.  PoMilefs  case, 
^)  2  Vem,  Swinboume  7  part,  cap,  20,  447,  and  the  case  of  (A)  Orm  v. 
iEq.Ca.Ab.   Smith. 

^'  *  2d^,  As  to  the  point  where  the  testator  devised  to  BatSQn 

debt,  A.  by       the  money  which  he  owed  to  the  testator,  and  which  he  after- 
debt  to^B*  and  ^^^^  himself  received,  Lord  Chancellor  said  this  also  was  clear  ; 
afterwardu  re-  for  though  the  evidence  was  not  so  strong  as  to  the  testator's 
self  in  his  life-  calling  in  the  money,  yet  there  did  not  appear  to  have  been 
^™55  **!iti"    *^y  intention  in  him  to  forgive  any  thing  but  the  interest  of 
of  the  legacy,  this  debt,  and  that  this  was  intended  to  be  no  more  than  a 
[  *332  ]     release  by  a  will,  which  though  not  in  (2)  strictness  a  release 
(for  it  being  by  will  could  operate  only  as  a  legacy,  and  must 
be  assets,  and  liable  to  pay  the  debts  of  the  testator)  yet  it 
seemed  only  intended  as  a  release  by  his  will,  which  intention 
was  altered  by  the  testator's  consenting  in  his  life -time  to 
receive  the  debt  himself,  and  the  will  intimated  no  more  than 
that  the  testator's  executors  should  not  after  his  death  give  any 
trouble  or  molestation  to  Batson  for  this  debt ;    and  therefore 
as  to  this  legacy  claimed  by  Batson,  the  Court  declared  that  it 
was  also  extinct. 


(1)  Sed  vide  Perkins  v.  Mickle*  (2)  Vide  Elliot  v.  Davenport^  ante, 
thwaitef  ante,  1  vol.  ^74.  Willing  v.  1  vol  83.  Sibihorp  v.  Moxom^  3  Atk. 
Batne,  post.  3  vol.  113.  580. 
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The  next  point  was  concerning  the  moiety  of  the  real  estate      ^^^' 
of  Admiral  LUtletan,  which  he  covenanted  to  settle  to  the  use 
of  himself  for  life^  remainder  to  the  use  of  Sir  Bamham 
Sider,  Sfc. 

And  it  was  insisted,  and  so  held  by  the  Court,  that  though  oas  Jeviies  to 
this  was  but  a  covenant*  and  therefore  at  law  no  revocation  ^LT^l^* 
of  the  will  by  which  the  testator  had  disposed  of  his  real  estate,  and  the  rest  of 
yet  that  the  same  being  for  a  valuable  considcation,  was  in  equally  to  his 
equity  tantamount  to  a  conveyance,  and  consequently  in  equity  ^f^^^nj**" 
(1)  a  revocation  of  the  will,  as  to  the  moiety  of  the  six  houses  afterwards  on 
*  devised  by  the  testator  to  his  wife ;  so  that  the  plaintiff  Sir  of  ^u^ldesT 
JBamham  Bider  was  entitled  to  one  clear  moiety  of  the  real  daug^hter  he 

covenants  to 

estate,  and  to  an  account  of  the  rents  and  profits  thereof  from  settle  one 
the  death  of  the  testator.    But,  ^IMJT 

hand  \  the  devise  of  the  six  houses  shall  be  good^  and  suhsist  out  of  the  remaininsr  moiety. 

As  to  the  six  houses  devised  to  the  testator's  wife,  it  being  [  *333  ] 
the  testator's  intention  that  she  should  have  them,  the  Court 
held  that  she  should  have  a  satisfaction  out  of  the  remaining 
moiety,  and  that  the  wife  should  not  suffer  by  the  marriage- 
articles,  there  being  enough  out  of  the  other  moiety  to  supply 
and  satisfy  the  devise  of  the  six  houses  to  her;  although  on  the 
other  side  it  was  objected,  that  the  wife  having  a  jointure  of 
4001.  per  annum  made  to  her,  there  was  the  less  reason  for  the 
Court  to  strain  any  thing  in  her  favour  against  the  co-heir  the 
youngest  daughter,  who  was  left  but  indifferently  provided  for, 
the  remainder  of  this  400Z*  per  annum  jointure  being  to  go  over, 
after  the  jointress's  death,  to  collateral  heirs  male. 

In  the  next  place,  as  to  the  other  moiety  of  the  real  estate,  ^.has  two 
It  was  decreed,  that  the  testator's  widow  was  to  have  for  her  dauchteps,  B. 

.        .  .  and  C.  and  de« 

life  six  houses  part  thereof,  and  the  residue  of  such  moiety  sub-  vises  one  moi- 
ject  to  the  wife's  estate  for  life  in  the  six  houses,  to  be  divided  2d*pewonU 
in  moieties,  one  moiety  thereof  to  go  to  the  elder  daufi:hter,  wtatetoB. 

/  ^  J    ?        1    .  .     .       ,     ,        theothermoi- 

and  the  other  to  the  younger ;  and  though  it  was  insisted,  that  ety  of  his  real 
it  appeared  to  be  the  plain  intention  of  the  testator  that  both  e?tete*toC.*^ 

fliud  afterwards  A.  in  consideration  of  marriai^  covenants  to  settle  a  moietv  of  his  real  estate 
upon  the  husband  that  marries  B.  the  husband  shall  have  one  moietj  by  tne  setUdmenty  and 
the  wife  the  moiety  of  the  other  moiety  by  the  will. 


(1)  So,  Cotter  y.  Layer,  post  684.  (z) 

^KX^aasiasssaBBaBBBaBiiatsaB 


(it)  Bryiges  v.  Duchess  of  Chandos,  fery,  16  Ves.  626,  «  Swan.  508-  Ben* 
«  Ves.  jun,  436.  Knollys  v.  Alcock,  nett  v.  JSarl  of  TanhervUk,  19  Ves. 
5  Yes.  654>  7  Ves.  564^  Sugden,  Ven*  178.  Rawlim  V.  Burgis,i  V.  &  B.387» 
dors,  166,  (edit.  5tb.)   Fawscr  v.  /p/- 

VoL^U.  a 
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akixghtevt  ffltduld  have  equal  p6H\6ti9  by  tlie  SOOdt  ih  Kidney 
giTeti  to  the  eldest  daughter  on  her  fnar^iage,  arid  the  fidO()L 
which  the  testator  reterred  power  to  dispose  of  in  lef  teks  hf 
his  will^  and  that  it  was  a  very  (a)  common  case,  whefe  k 
irilin  by  will  gives  a  portion  of  lOOOU  to  otie  of  his  d^ughiers, 
tdid  afterwards  lives  td  maifry  that  daughter^  kad  gives  her 
1000/.  or  ^me  gteat^r  portiotl,  to  eofistnie  such  portion  to 
go  in  satisfaction  and  discharge  of  the  t^acji  it  being  ia  if 
the  testator  had  himself  paid  his  own  legacy  hi  his  llfe-tiind ; 
atid  that  it  was  within  the  same  reasofi  in  th6  pre^ehi  t^ 
where  the  testator  by  hisl  will  gave  a  moiety  of  his  real  ind 
phonal  estate,  to  his  eldest  daughter;  aSid  afiterwdirds  ffo  (in 
Itfe-time  upori  her  marriage,  gave  her  a  Inoi^y  of  hia  fed  mi 
personal  estate,  that  this  should  be  a  satisfaction  titid  pkjttiM 
ot  the  legacy:  (1) 

Y^t  to  this  the  Lotd  ChChicellor  said,  that  though  it  iftlg^tbe 
the  intention  of  the  tesiator^  it  was  neve^thele^  goinjf  fdo  fe 
from  pliun  words ;  and  this  case  was  the  stronger,  Ift  regard 
that  after  the  testator'  had  entered  into  these  artiel^'  f<»r  ihk 
giving  half  his  real  and  personal  estate  to  the  plaintiff  S^ 
Bamham  Riders  he  executed  a  codicil  whereby  he  coiAkiti 
his  will  aubject  to  the  articles ;  which  conflhifation  was  tf  re- 
publication (2)  of  his  will,  and  as  If  hf  hakl  wrMe  it  Of^  agiiii, 
or  had  afterwards  for  a  valuable  consideration  asaigH^  ov^  4 
mcnety  of  his  r6al  and  personal  estate  to  Ma  ddest  M^fe&er, 
by  which  tbf  said  moiety  thua  disposed  of  did  no  IcMftger  cott'* 
tinue  any  part  of  the  testator's  estate,  so  that  the  tMator 
afterwards  by  devishig  a  mofety  of  his  real  aiid  ^tsonal  estate, 
nnHftt  be  intended  to  have  meant  the  reAiaining  moiety  iMdy, 
and  to  have  divided  that  moiety  into  moietiea. 


(1)  Vide  Bartap  v,  Whitmore,  ante,    Rep.  381.  andf  3  Bro.  P.  C.  107-   Po^- 
1  vol.  681.  ter  v.  Potter^  1  Vez.  437-    Giisan  ?. 

(2)  Vide  Ackerletf  v.    Vernon,  Com.     Lord  Jkontfcft,  1  Vet.  4S5.  (iff 


(z)  S.  C.  nom.  Gibson  v.  Rogers, 
Amb.  93.  Jackson  v.  Hurloek^  2  £den^ 
263.  Barnes  v.  Crowe,  4  Bro.  C.  C. 
2.  1  Vea.  jun.  486.  Lord  Waifoie  v. 
Lord  Cholmondeley,  7  T.  R.  138. 
Strdthmor^  v.  Boive^,  J  T.  R.  482. 
Bowes  V,  Bowes^  2  Bos.  &  P.  500.  Pi- 
iott  V.  Waller^  ?  Ves.  98.  Holmes  v 
Coghill,  7  Ves.  499.  Broome  v.  Monck. 


10  Ves.  597.  GoodtitU  v.  Meredith, 
2  M.  &  S.  5.  Huime  v.  Heygate,  1  Mer. 
285.  Rowley  v.  Eyton,  2  Mer.  12a  But 
in  Istard  v.  Hurst,  2  Freem.  224,  such 
a  republication  was  held  not  to  set  up 
a  Ic^cy  which,  as  id  the  principal  ease, 
bad  been  satisfied  by  a  portion.  And 
see  Mmch  v.  Lord  MQnck^  I  JEfia.  &  Be. 
306. 
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Sthfyf  It  being  urged  that  the  testator  Admiral  LittleUm  and     ^^  ^' 
his  wife  having  joined  !n  die  mortgage  by  lease  and  release  and 

fine,  this  was  a  revocation  of  the  admiral's  will :  a^fiae  roori- 

^g«t,  this  a  revocation  of  a  i»Ul  only  pro  taoto. 

Lord  Chancellor  replied,  thlit  it  coold  only  be  a  revocation 
j9t^  tonio^  (1) 

6iA/y,  It  was  contended  that  this  mortgage  being  a  debt,      [  ^^^  J 
mtat  ht  paid  out  of  the  personal  estate,  nay  that  it  should  be 
paid  out  of  the  personal  estate  prior  to  tlie  specific  legacies,  at 
least  before  the  pecuniary  legacies,  and  it  was  said  to  have  been 
<letennined,  (a)  that  a  mortgage  should  be  paid  out  of  the 
personal  estate,  in  preference  to  the  customary  or  orphanage 
part  by  the  custom  of  J^don  ;  which  last  was  admitted  by  the 
Court,  because  the  custom  of  London  cannot  take  place  till  The  personal 
after  die  debts  paid,  however  it  was  afterwards  admitted  by  freeman  shall 
counsel  on  both  sides,  that  the  land  being  made  by  the  testator  ^  applied  to 
hiihself  a  fund  For  the  payment  of  the  mortgage-money,  though  ^es,  prefer- 
flie  saine  should  be  eased  against  an  administrator  or  residuary  customary  or 
legatee,  yet  it  should  not  be  eased  so  as  to  disappoint  any  of  orphanag^e 
the  debts,  or  even  (2)  legacies  given  by  the  will,  either  specific  a  residuary 
orpicutaiary.  tT:&n 

pecuDiaiy  oc  specific  legatee. 

(a)  .This  was  determined  in  the  case  of  JSa//  v.  Ball,  by  Lord  Macclesfield 
in  17^. 


(n  So,  York  v.  Stone,  I  Salk.  158. 
Perkins  v.  Walker,  I  Vem.  97.  Hall 
▼.  Deneh,  1  Vem.  8W.  542.  Parsons 
T.  Freeman,  S  Atk.  748.  (y) 


(2)  So,  Tipping  v.  Tipping^ .  ante 
1  vol.  729.  jDavis  v.  Oardiner,  ante 
190,  &c. 


(y)  S.  C.  Amb.  115.  Sparrow  v. 
Hardcastle,  3  Atk.  798.  Amb.  224. 
Kenjon,  70.  Tucker  v.  Thurstan,  17 
y«8.  133,  Ckolmondeley  v.  Clinton, 
i  Jac.  &  W,  178,  9.  So  a  conveyance 
ill  fee  to  trustees  to  raise  money  to  pay 
debts  is  in  equity  only  a  revocation  pro 
tanto,  Vernon  v,  Jones,  Pre.  Ch.  32. 
Ogle  V.  Cooke,  cited  in  Robinson  v. 
Taplor,  ft  Bro.  C.  C.  692.  Brydges  v. 
IhLchess  of  Ckandos,  2  Ves.  Jun.  417. 
Willioms  Y.  Owens,  ib.  595.  Cave  v. 


Holford,'  3  Ves.  650.  Lord  Temple  r. 
Duchess  of  Chandos,  ib.  685.  Har- 
mood  V.  Oglander,  6  Ves.  198,  8  Ves. 
106.  Vawser  v,  Jeffery,  16  Ves.  519, 
2  Swan.  268.  It  was  formerly  holden 
that  a  mortgage  to  the  devisee  was  a 
total  revocation.  Harkness  v.  Bayley, 
Pre.  Cha.  514.  Coke  v.  Bullock,  Cro. 
Jac.  49.  But  contra^  Baxter  v.  Dyer, 
5  Ves.  661.  Peach  v.  Phillips,  ^^icV. 
538. 
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Case  96.  CHESTER  versus  PAINTER. 

AttheCouncU.  ^poN  an  appeal  to  the  King  in  council  from  a  decree  in  the 
2  Eq.  Ca.  Ab.   Court  of  Chancery  in  the  island  of  Antigua : 

375.  pi.  24.560.  pL  6.  One  devises  a  third  of  all  his  estate  whaUoever  to  his  w!fe»  and  two  thirds 
of  all  his  real  and  personal  estate  to  his  son  J.  S.  and  his  heirs ;  the  wife  ha:»  but  an  esUte  for 
life  in  the  ihird  part  of  the  real  esUte,  the  word  "estate"  being  intended  to  describe  the 
«<  thing  "  only,  and  not  the  "  interest "  in  the  thing,  and  when  the  testator  intends  to  pass  a 
fee,  he  adds  the  word  *'  heirs  "  to  the  word  *<  esUte." 

The  case  was :  One  John  Painter  seised  in  fee  of  a  real 
estate,  and  possessed  of  a  personal  estate  in  June  171 1^  made 
[  336  ]  ^"  ^*''*  ^^^  thereby  gave  and  bequeathed  one  third  part  of 
all  his  estate  wluxtsoever  to  his  wife  Anne,  and  devised  to  his 
son  John  Painter  and  to  his  heirs  two  thirds  of  all  his  real  and 
personal  estate,  upon  condition  to  pay  his  debts ;  and  gave  to 

J.  S.  the  sum  of payable  at  twenty-one,  and  in  the 

mean  time  he  to  have  the  yearly  sum  of  — —  which  did  not 
amount  to  the  interest  of  the  legacy  given  to  him.  /.  S.  died 
under  twenty-one,  and  his  executors  demanded  the  legacy  pre-^ 
sently. 

In  the  privy  council  were  present  inter  oF  the  Lord  Chief 
Justice  Raymondy  Sir  Joseph  JekyU  Master  of  the  RoUs^  and 
the  Lord  Chief  Justice  Eyre;  and  the  questions  were^ 

\sty  Whether  the  wife,  to  whom  the  third  part  of  all  the 
testator's  estate  whatsoever  was  devised,  should  have  an  estate 
in  fee,  or  only  an  estate  for  life  ?  (1) 

2d2y,  Whether  the  wife  should  have  a  third  part  of  the  per- 
sonal estate  free  from  the  debts,  or  only  a  third  part  of  so  much 
as  should  remain  after  payment  of  debts  ? 
I  devise  100/,         ZdUfy  Whether  the  executor  of  J.  S.  should  be  paid  this 
age  of  21,  A.    legacy  presently,  or  wait  until  such  time  as  J.  S.  would^   if 

hireMaitor»'  1*6  had  lived,  have  attained  his  age  of  twenty-one. 

thaU  not  have  the  legacy  until  such,  time,  as  A.  should  have  come  to  21,  if  be  had  lived. 

As  to  the  first,  the  Chirf  Justices  and  the  Master  of  the  Rolls 
without  difficulty  held,  that  by  the  devise  of  a  third  part  of 
all  the  testator *s  estate  whatsoever  the  land  did  pass,  as  well 
as  the  personal  estate  by  virtue  of  the  word  [whatsoever]  ;  but 
they  conceived  that  the  wife  should  have  but  an  estate  for  life 
therein,  the  word  [estate]  being  rather  .a  description  of  the 
[  337  ]  thing  itself,  than  of  the  testator's  interest  in  it;  and  by  the 
next  clause  it  appeared,  that  where  the  testator  intended  to 


(1)  On  thb  head  vide  Barry  v,  Edgmrih$  post.  &SSi 
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give  ft  fee,  there  he  took  care  to  add  the  word  [heirs]  to  the    Chester  v. 
word  [estate.]  f  (2) 

But  as  to  the  other  two  points,  the  Judges  and  the  Master 
of  the  Rolls  took  time  to  consider,  and  having  met  together, 
they  all  agreed,  and  Raymond  C.  J.  delivered  it  as  their  una- 
nimous opinion  with  regard  to  the  second  point,  that  the 
uridow  should  have  her  thirds  not  liable  to  the  debts,  they 
being  by  the  express  words  of  the  will  fixed  upon  the  other 
two  thirds,  by  which  the  devise  to  the  wife  was  rendered  clear  ; 
and  upon  this  point  were  cited  Dy.  59,  b.  164,  a.  Goldsb,  149. 

As  to  the  third  point  they  likewise  held  unanimously,  that 
the  executors  of  the  legatee  should  (a)  wait  for  their  legacy  (a)  Vide  post, 
until  such  time  as  their  testator  should,  in  case  he  had  lived,  y.  Williams^ 
have  attained  twenty-one,  it  being  unreasonable  that  the  ex-  ^^^^^' 
ecutors  of  J,  5.  standing  in  his  place  should  be  in  a  better  taken  between 
case  than  J.  S.  himself  would  have  been,  had  he  been  living ;  oAdn^nirtra- 
and  it  was  to  be  presumed  that  the  first  testator  had  made  a  *<>«  of  a  le- 
computation  of  his  estate,  and  considered  when  the  same  would  before  tbe  day 
best  bear  and  allow  of  the  payment  of  this  legacy ;  and  there  ^J"{|^5"i* 
could  be  no  reason  given  why  an  uncertain  accident  should  visee  over, 
accelerate  the  payment  of  this  legacy  before  the  time  which 
was'  at  first  intended  for  that  purpose.     See  in  support  ot  this 
resolution,  2  Fern.  94,  199,  but  1  Leo.  277*  Ladj/  Lodge's 
case,  contra. 

The  above  case  was  reported  to  me  by  the  Right  Hon.  Sir 
Joseph  Jekyll  Master  of  the  Rolls. 

t  But  see  the  case  of  Ibhetson  v.  Beckwith,  where  the  devise  was,  of  all  my 
estate  to  A,  for  life,  and  to  T,  D.  after  her  death,  he  taking  the  testator^s  name, 
and  if  Jbe  refused,  to  M.  B.  and  her  heirs  for  ever.  The  Master  of  the  Rolls 
held  T.  D.  took  only  an  estate  for  life ;  but  11  Dec.  1735,  Lord  Talbot  was  of 
opinion  T.  JD.  had  a  fee,  and  varied  the  decree  at  the  Rolls,  Ca.  temp.  Tal.  157. 


(7)  But  see  Frogmorton  v.  Holydayt  1  Blac.  Rep.  540,  Lord  Cardigan  v. 
Armitage,  2  B.  &  C.  214. 


ATTORNEY  GENERAL  versus  HOOKER,  and  SOMNBR      [  338  ] 

versus  HOOKER.  Case  97. 

This  suit  {inter  aV)  was  for  a  distribution  of  the  surplus  of  a    J^to^  kIhc'. 

personal  estate  :  2  Eq.  Ca.  Ab. 

441.  p].  45.  In  the  case  oC  a  Mrill,  though  an  express  legacy  be  given  to  the  executors,  yet  if 
a  le^cy  is  also  given  to  tbe  next  of  kio,  this  is  equally  a  bar  to  the  next  of  kin,  as  to  tbe 
ej^ecutors ;  and  tberefore  if  the  surplus  be  not  disposed  of  by  the  will,  the  execntors  shall 
have  it.    Qu. 


888  m  T^IBM.  9.  Hltii.  172^,, 

ArroENRY        Xbe  case  wbm  :  One  having  a  u^ter^  wbo  wa»  pej^t  of  kil^ 

HooiUER.     and  having  several  sums  of  money  in  the  South-seOi  and  Bajdi;» 

^poade  his  will,  whereby  he  devised  IQO/.  per  annum  to  hi^  mter 

for  life,  and  the  residue  of  his  bank-stock  to  his  executor,  aii4 

devised  '  per  annum  out  of  his  SoiUh-sea  atocjc  to  ■■ 

remainder  of  his  siud  stocks  to  ■    '        he  devised  ^e  furmtur<^ 

of  his  house  to  his  executor  and  the  heirs  of  his  body^  giving 

9^  express  legacy  or  a  sum  of  money  to  his  sifter,  an4  flaking 

one  who  did  not  appear  to  be  any  relation  to  him  executor } 

but  there  was  np  disposition  of  the  surplus  of  bis  personal 

^tate.    On  the  death  of  the  testator,  the  question  was^  how 

the  residue  of  the  personal  esta^  should  go} 

Insisted  by  Mr.  Lutuyche  and  Mr.  Talbot  on  behalf  of  thf 

lister  the  next  of  kin,  that  here  being  an  express  I^;^y  to  ttif 

executor,  it  necessarily  implied  that  he  was  to  have  no  mf^ 

espremo,  y,nius  est  excluw  aUerifus,  the  executor  pould  nof  have 

all  and  sofnej  and  though  the  sis(er  had  an  expresf  legacy  ^ 

well  as  the  executor,  yet  this  did  not  bar  the  nes^t  of  kiif  from 

taking  (under  another  will)  by  the^etatut^  of  distribuUofi  j  tbat 

in  most  of  the  cases  which  had  been  decreed  where  the  executor 

had  an  express  legacy,  the  next  of  kin  had  one  too^  which  y^t 

[  339  ]      was  no  objection  against  letting  such  next  of  ^in  into  a  dis*- 

tribution ;  they  admitted  the  case  of  Ball  apd  Smith  i|i  Lor^ 

Harccurt's  time,  where  the  testator  marrying  the  ividofv  ^nd 

executrix  of  one  AtkinSy  who  as  executrix  was  possessed  of  a 

considerable  quantity  of  plate,  and  the  testator  Smi^th  by  IM9 

will  gave  to  his  said  wife  all  the  plate  and  goods  which  he  hM 

with  her^  and  made  her  executrix,  without  disposing  Qf  tk^  sur* 

plus ;  this  being  in  the  case  of  a  wife.  Lord  Hwcourt  decreed 

the  syrplus  to  her  \  but  they  observed  at  the  same  tiipe  that  the 

plate  and  goods  were  what  she  had  already  had  as  executrix  of 

her  former  husband,  and  therefore  the  devise  thereof  to  her  was 

in  strictness    void;     that  according  to   Lord  Maccle^ld^s 

opinion  every  executor  was  but  a  trustee,  and  that  if  a^  executor 

dies  intestate  all  the  personal  estate  the  property  whereof  is  not 

(a)  See  the       altered,  will  go  to  the  (a)  administrator  de  bonis  notiy  ^c.  and 

Dukeof  Ru(.    "^^  ^  ^be  next  of  kin  to  the  executor. 

laad  versus  Duchen  of  Hutland,  ante  210.  aud  farrington  versus  Kiii|(hUey,  voL  I.  W. 

Soliciior  General  contra :  It  is  a  very  strange  construction 
that  because  the  testator  pot  (cnowing  (perhaps)  how  far  hi^ 
personal  estate  will  hold  out,  gives  in  all  events  an  express 
legacy  to  Kis  executor,  therefore  the  latter  shall  not  have  the 
residue  as  executor  :  surely  he  shall ;  but  in  this  case  it  is  the 
stronger,  since  as  to  these  stocks  out  of  which  pfrticujlf 
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mmxMffB  ve  pvftn  to  Bomc  persons  for  their  lives,  the  remi>ii|4er    ^TTp^f ¥ 
is  livmej  to  Ibe  ei^ecutor,  which  $heW19  th^  th^  re)mi^||4er  of      Hooker.  * 
t^e  whole  wfM  intended  to  go  to  hiip ;  .^nd  i(  is  liHe  the  c^i^e  of 

the  Z?«cAf»  of  (A)  -BeaH/orl,  where  the  Ute  Puke  <>f  ^^fffi/<>rr  W  s«eFw-^ 

^ve  (he  use  ^f  hi»  p}»te  to  his  wife  foif  life,  ^nd  ^te^  her  dpj^th  kp^tllyr'** 

gave  the  plate  to  his  grandson  (afterwards  Duke  of  Beatifbrt)  ^^^  '"^^** 

Bfid  made  l^is  fAfy  e^cutriY,  without  disposing  of  )}ie  surplus 

of  his  person^  ^tate  3  whereuppn  though  the  court  of  chancery     [  340  ] 

d^re^  the  surplus  to  go  to  the  r^ext  of  kip,  yet  tlie  ^Quse  of 

hot^  reversed  that  decree  ai|4  g^ve  it  to  the  wife* 

J[i^  Ph^ncellor:  I  eou)d  wish  aii  ftct  of  p^rl^ment  ws 
m^e  tP  Fe4uce  this  point  to  ^,  pertainty,  for  if  it  were  onoe 
settled  ^ther  w^y,  it  woul4  he  well  enough  i  hut  in  the  present 
qi^e,  if  the  ei^press  leg^y  to  the  executor  be  allowed  to  excli^^e 
him  frppi  taking  the  siirplus,  hy  the  B^mc  ve^sp^  the  express 
legfN^y  to  the  ntjct  of  kin  will  b^r  (l)  her  likewise]  ?ipd  theni 
hm'e  heing  exclusion  figaipst  exclusiop,  the  }aw  miist  take  p)^ce, 
and  the  executor  have  the  surplus  as  executor. 

4^  to  wi>at  has  been  prgec},  that  if  ^n  exeputpr  dies  intes- 
tf^te,  aH  the  persona}  estate,  the  property  whereof  is  Qpt  fdtfiredj 
shall  g9  tQ  the  administrator  de  bonis  i^ori*,  Jjfc.  and  not  tp  the 
next  of  kin  of  the  executor ;  this  is  true,  becai|se  fro|n  the 
tiip^  the  executor  dies  jntestate,  the  first  testator  dies  intestate 
i||f0|  and  it  WAS  the  executpr's  own  ^ult  that  he  di4  not,  ^s  he 
ifiigbt,  ^ter  ^he  property. 

.  B^t  t))e  i^w  s^ysj  §i)d  the  general  notion  of  mankind  is,  that 
t)^e  making  ^  man  execi^tpr,  is  giving  hini  (a)  all,  which  is  the  ^I^'^/^ 
less  to  be  wondered  at,  whei^  it  is  con6i4ered  that  personal  cutors,chap.l. 
estates  were  not  near  so  large  formerly  as  they  are  at  presei>t«     stS^cxprew  to 

^pcpr^iugly  it  was  (2)  depreed  in  the  priqcipel  case,  that  the  this  puirpbie* 
eipeputor  should  tak^  the  surplus  es  executor;    thoygfa  Mr* 
li^fpojiche  s^id  thJ9  would  shake  fn^y  prece4ents.  (3) 


(1)  Harper  v.  Lee,  Mos-^S.  sed  con-      ,  W  Reg   Lib.  B.  17«5.  fol.  m.  by 
tii,  Wheeler  v.  Sheer,  Mos.  S68.    An^    ^he  name  of  Somner  y.  HQoker. 
drep  Y.  Clark,  %  Ve*.  m.  (3)  Vide  rarringto^  y.  Kntghtletf, 

ance^  x  voi*  044* 


THOMAS  versw  BENNBT.  [  841  ] 

Cabb  98. 

Upoy  a  marriage  settlement  pin-money  was  reserved  for  the    Lord  Chan- 
wift,  (vu.)  S0I.  per  annum  for  her  apparel  a|id  private  expensea^  ^^  annual 

sum  secured  for  the  wife's  pin-money  for  her  apparel  and  expenses ;  if  they  cobsblt  together f 
a«|  tlie  ^us)»n4  maipfai^  tfcry  the  arrears  uf  piu-rooney  are  ufft  rccoveniMe. 
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Tromas  vl  fiecared  by  a  tenn  for  years ;  the  husband  died  and  soon  afker 
the  widow  died^  upon  which  her  executors  demanded  in  equity 
5001.  for  ten  years'  arrears  of  this  pin-money;  but  itappearingf 
that  the  husband  maintuned  her^  and  on  the  other  hand  there 
being  no  proof  that  she  had  ever  demanded  the  pin-money^ 
this  claim  was  disallowed.  (1) 

2dly,  {JwUr  aV)  the  case  was,  that  Bennet  marrying  Mary 
the  niece  of  the  testator  Thomci8j  the  latter  by  marriage 
articles  agreed  that  he  would  at  the  time  of  his  death  leave  or 
devise  or  otherwise  convey,  lands  and  tenements  of  the  yearly 
value  of  30/.  to  the  heirs  of  the  body  of  his  niece  Mary  Bennet 
by  her  said  husband  and  to  their  heirs,  provided  that  if  there 
should  be  more  than  one  child  of  the  marriage,  then  the  testator 
TTiomas  should  be  at  liberty  to  dispose  of  this  301.  per  annum 
to  such  of  the  children  of  the  niece  as  he  should  think  fit ;  and 
in  the  beginning  of  the  articles  it  was  sud  to  be  for  the  better 
advancement  of  Bennet  and  his  intended  wife^  and  the  issue  of 
the  marriage. 

The  testator  Thomas  died,  Bennet  and  his  wife  were  living 
and  had  seven  children,  and  demanded  for  the  children  the  301* 
per  annum  with  the  arrears  thereof  from  the  death  of  the  tes^ 
tator  Thomas* 
[  342  ]         Objected,  The  301.  per  annum  is  to  be  left  to  the  heirs  of 
the  body  of  the  niece  Mary  by  Bennet,  if  nemo  est  hare^ 
viventis,  so  that  this  301.  per  annum  is  not  to  commence  until 
after  the  death  of  the  niece  Mary,  at  which  time  all  her  chil- 
dren may  be  dead,  consequently  it  is  uncertain,  whether  the 
niece  Mary  will  then  have  any  heir  of  her  body  by  Bennet,  or 
who  will  be  that  heir. 
Kttd?      -'^^  Chancellor:  This  is  a  case  of  articles,  in  the  construe- 
in  the  con-       tion  of  which  the  Court  has  a  much  greater  latitude  than  in  the 
articles.   ^       construction  of  limitations  of  estates :  thus  in  the  case  of  (a) 
(a)  Vide  toI.    marriage  articles  to  settle  lands  on  the  husband  and  wife  for 
man,  145.  ^  ^    ^^^^^  ^^^^^f  remainder  to  the  heirs  male  of  their  bodies,  it  shall 
wOTS^rheirs     ^  understood  to  have  been  intended  the  first  and  every  other 
ofthe  Wies    SOU ;  80  here  the  words  [heirs  of  the  body  of  the  niece  by  her 
M?wife*]md*  husband]  shall  be  construed  (2)  children,  and  the  rather,  because 

their  hein]  thaU  be  construed  children. 

(1)  Vide  Powell  v.  Hankey,  ante  84.       (2)  Vide  Ifiveday  v.  Hopkins,  Amb. 

273.  (z) 


(z)  The  courts  ha^'e  In  many  eases  construction  appeared  fi-om  the  whole 
upon  wills  construed  the  words  heirs  of  will  to  have  been  intended  by  the  tes- 
the  body  to  mean  children,  where  that    tator;  Doe  v.  Laminff,  2  Burr.  1100, 
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it  18  said  just  afterwards^  and  to  iheif  heirs,  whereas  if  there  be    Thomas  v^ 
a  son  of  ^he  marriage,  it  must  be  his  heirs  alone  that  must 
take;  and  though  in  case  there  had  been  only  daughters,  the 
words  [their  heirs]  had  been  proper,  yet  here  are  sons,  and 
it  cannot  be  intended  that  the  provision  was  for  daughters  only, 
when  not  so  expressed,  and  the  proviso  that  reserves  a  power  to 
the  testator  Thomas  the  uncle,  if  he  thought  £t,  to  give  pre- 
ference to  any  of  the  children  before  the  rest,  shews  that  all 
the  children  were  to  take,  unless  the  testator  Thomas  the  uncle 
should  think  proper  to  interpose,  antl  make  an  appointment  of 
the  301.  per  annum  to  any  one  of  the  children ;  moreover  the 
preamble  of  the  articles  was,  that  the  issue  should  be  advanced       i   - 
as  well  as  the  husband  and  wife,  for  which  reason  all  the  chil- 
dren of  Bennet  by  his  wife  Mary  that  were  born  at  the  time 
of  the  testatorV  death,  ought  to  take  this  301.  per  annum,  and     [  3431 
are  entitled  to  the  arrears  from  the  death  of  their  uncle  the 
testator  Thomas. 
3d/y,  There  being  a  clause  in  the  testator  Thomas's  will.  Where  thewU 

.  ,  'a  proviso  in  % 

that  if  the  estate  given  by  his  will  to  his  younger  niece  Anne  ivul  thatm 
Lewellin,  should  prove  of  greater   value  than  what  he  had  iS^^o^oJc" 
before  given  to  his  niece  Mary  Bennet,  then  so  much  should  be  daughter  shall 
taken  from  his  niece  Anne  LewelUn,  and  be  refunded  to  his  lue  what  is 
eldest  niece  Mary,  as  would  make  them  equal ;  it  was  there-  Scr°the"  r- ' 
upon  objected,  that  what  the  children  of  Mary  were  entitled  mer  shall  re^ 
to  by  the  said  marriage  articles  could  not  be  taken  as  given  what^iTsiven* 
to  Mary.  •        !?*'j^*'^f   • 

^  the  daui^hters' 

children  is  to  be  looked  upon  as  prem  to  the  daughter. 

But  Lord  Chancellor  interrupted  the  counsel  in  this,  declar- 
ing it  to  be  clearly  his  opinion,  that  what  by  the  marriage 
articles  was  provided  for  the  children  of  Mary  by  her  friends^ 
ought  to  be  looked  upon  as  part  of  the  provision  for  Mary, 
and  as  done  for  her ;  since  it  was  doing  that  for  her  children 
which  otherwise  she  or  her  husband  Bennet  would  have  been 
obliged  to  do  themselves. 

4thfy,  Here  being  a  legacy  of  1001.  given  to  the  executor,  ^V^^^u^ 

not  be  taken  to  be  a  satisfaction  of  a  subsequent  debt. 


1  Black.  Rep.  265.  Doe  v.  Ironmonger,  .  tibility  with  some  more  eeneral  inten* 

3  East.  533.   Doe  v.   Qoffy  11  East,  tion  of  the  testator.    Doe  v.  Smithy 

66*a  Gretfon  v.  Haward,  6  Taunt.  94.  7  T.  R.   531.    Pierson  v.   Vickers,  5 

Doey.  Jcsson,  5  M.  &  S.  95.  And  such  East,  548.  Doe  v.  Goldsmith^  7  Taunt. 

a  construction  has  often  been  acknow-  209.    Jesson  v.   Wright,  8  Bligh,  1. 

ledged  to  be  the  true  one,  where  the  over-ruling    Doe  v.  Goff,  and  revers- 

oourts  have  been  unable  to  carry  it  ing  Doe  v.  Jesson,  sup.    See  also  Doe 

into  efEect,  on  account  pf  its  incompa*  v.  Harvey ^  4  B.  &  C.  610. 
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■^Mii  V.  and  t)fe  testator  having  afterwards  cohtrwted  a  dsbt  of  2iL 
ijritli  the  executor  (who  was  an  atUvney)  for  feet  sud  busMU 
dpiie,  reaolved  without  diffipulty  that  this  debt  being  contracted 
Buhseqiient  to  the  will,  the  legacy  could  be  (1)  no  satisGution 
fyr  tha  *4ine. 


(1)  So,  Cranmtr'g  case,  1  Salk,  508.  Chauncey's  case,  ante,  1  vol.  409.  Fow- 
hr  Y.  FokUt,  post.  3  vol.  SSS. 


[  344  ]  DB 

TERM.  PASCH^,  J726. 


.  c«a  M.  KEYLWAY  verms  KEYLWAY, 

cellar  Kino'.   Robert  Ke^lway  died  intestate,  leaving  a  wife  and  no  child, 

GUb.Rep.lBg,  ^nd  leaving  a  mother,  three  brothers,  a  sister,  and  two  nieces, 

190.  »!,„  children  of  a  deceased  brother,  and  possessed  of  a  censi- 

ble  personal  estate,  and  the  question  being  touching  the 

ibution  thereof;  ^ 

■G.  I.e.  17.  if  after  the  death  of  (ha  fither  any  of  )iU  children  ikall  die 
E  orchilJrcD, every  brother  BDd  liiler  and  their  rcpreieatativei  shall  b>*e 
the  mother.  The  case  was,  after  the  death  oF  the  father  the  tan  died 
ifa,  aii4  without  children,  but  leaving  a  i]iother,bratbers  and  a  cisler,  and 

en  of  B  deceaBei)  brulher.     Resolved  that  thli  was  within  the  statute,  and 

that  the  intcitata'i  wife  ibould  have  but  one  moitty ;  and  m  to  the  other  niulct},  tbbt  |1m  fn- 
lciMt«'i  brothen  and  sister,  Itc.  ihould  come  In  fur  bu  equal  share  thereof  with  the  mother, 

Itl,  }t  was  admitted  by  all,  thnt  the  intestate's  ^jf^  yi^  fo 
have  one  moiety  of  his  personal  estate  by  the  statute  of  distri- 
bution, 22  &  23  Car.  2.  cap.  10,  so  that  the  only  difficulty 
was,  as  to  the  remaining  moiety,  whether  the  intesta^'s  pipther 
as  the  next  of  kin  should  have  it,  or  whether  (he  intestate's 
brothers  and  sisters,  &c.  should  come  in  for  their  shares  j^ieffof 
equally  with  the  mother  ? 
[  345  J  Objected  on  behalf  of  the  mother,  that  by  the  pUtute  of 
distribution  the  mother  as  next  of  kin  was  entitled  to  this  re- 
maining moiety  just  as  the  father  would  have  been,  and  that 
the  brothers  and  sister,  &c.  could  not  be  thought  to  be  of  equal 
degree  of  kindred  to  the  intestate  with  the  mother  j  qaod  fuit 
conceu'  per  cur'. 

Then  it  was  insisted,  that  this  case  was  not  within  the  staL 
of  1  Jac,  2.  c.  !?■  feci.  7.  the  words  of  which  Of^,  "  (li^t  if 


t 

«  after  t^e  flefif|i  of  th^  father  any  of  )i|9  chUdren  «|i»l|  4ie  in-    lgV»'W#V«r, 

«*  Ustata  withouj;  yyife  or  children  in  thp  }ife-tiin#  of  ^^    wyvWAft. 

*'  mother,  every  hroth^r  apd  ais^r  an4  the  repre«a|it^tiyaQ  pf 

*f  them  shall  have  an  equa]  share  with  the  mother  |''  for  that 

in  this  case  the  iptestate  having  a  wife,  it  lyfit  |iot  within  thif 

Ifitter  statute,  which  is  to  take  place  only  in  ca^es  where  th<( 

mother  before  th^  iinaking  thereof  would  hav^  go^e  ^wf^y  lyith 

the  wjiole  personal  estate  |    whereas  here  she  woul4  t^  b)it 

half. 

It  was  a4mitted  to  be  tru^^  that  the  words  of  the  statute  (ure 
in  the  disjunctive,  (vis.)  if  after  the  death  of  the  tather  thf  > 

child  dies  without  wife  or  issue,  that  then  every  brother  and 
sister,  &c.  should  have  their  share  equally  with  the  mother ; 
which  word  [or]  might  be  thought  to  imply,  that  in  ejlh^r  of 
these  cases  the  brothers  and  sisters,  &c.  should  be  admitted  to 
share  with  the  mother. 

But  that  was  impossible ;  because  if  after  the  death  qf  th^ 
lather  the  child  should  die  leaving  no  wife,  but  leaving  children, 
it  was  impossible  that  the  brothers  and  sisters  or  the  mother 
should  any  of  them  have  a  share  of  the  intestate's  estate,  which 
would  all  go  to  the  intestate's  own  children ;  and  therefore  the 
iprord  [or]  should  be  taken  for  [and]  as  is  (a)  dope  in  a  great    [  346  ] 
many  eases ;  from  whence  it  was  concluded,  that  this  ca^i  was  («)  s^  ths 
not  within  the  statute  of  Jac.  S.  but  rested  upon  that  of  die?  S32ro^^' 
tributioii.  Gar,  2.  by  which  the  mother  as  next  of  kin  tod(  Sprug.ToLl. 
one  QiQiety,  aad  the  wife  Would  be  entitled  to  tlie  other*    But 

Lord  Chancellor  decreed  the  contriiry,  holding  the  intottiM 
of  the  statute  of  Jac.  2.  to  be,  that  in  every  cgse  where  aflar 
the  death  of  the  father  the  child  dies  without  issue,  if  there  be 
no  wife,  the  child's  brothers  and  sisters  shall  come  in  eqiiaUy 
with  the  mother  as  to  the  whole,  and  that  where  the  mother 
before  that  statute  came  in  for  half,  there  the  deceased  child's  . 
brothers  and  sisters  shall  now  come  iti  for  a  share  of  thaft 
moiety ;  and  that  as  the  intention  of  the  statute  of  Jac.  3* 
was  in  prejudice  of  the  mother,  so  in  the  case  which  had  now 
happened,  the  words  were  plainly  against  her>  they  being  that 
<^  if  after  the  death  of  the  father  atiy  of  the  childr^  shall  die 
'<  without  wife  or  children,  then  the  brothers  and  sisters,  &e, 
^  shall  have  their  share  with  the  mother;"  now  h^re  on#  of 
these  contingencies  has  happened,  and  therefore  the  brotben 
and  sister,  &c.  should  come  in  ^th  the  mother. 

He  admitted^  that  if  the  intestate  should  have  a  child  mi 
no  wife,  and  a  brother  and  mother,  in  such  case  neither  the 
bmthtr  n^  mother  would  have  »ny  part,  but  thi  child  fJMiAi 
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KsriwAv  V.  talce  alL  .because  oriennally  the  lineal  descendants  the  children, 
shoidd  be  preferred  before  the  lineal  ascendants  the  father  or 
mother;  and  the  lineal  ascendants,  the  father  and  mother, 
should  be  preferred  to  collateral  descendants,  the  brother  and 
sister.  But  this  being  altered  by  the  latter  statute,  therefore 
it  was  now  decreed  that  the  mother  of  the  intestate  Keyhoay 
[  347  ]  should  come  in  for  no  more  than  her  share  of  the  moiety  of 
the  personal  estate  with  the  intestate's  brothers  and  sister,  and 
the  two  nieces  the  representatives  of  the  deceased  brother,  f 

f  This  case  was  aflfirmed  to  be  law  by  Lord  Chancellor  Hardwicke^  in  the  case 
of  Stanley  versus  Stanley,  15th  of  May  1730.  1  Atk.  467. 


CAtt  100.  WEBSTER  versus  WEBSTER. 

AttheRoUi.    ^^*  having  by  his  will  devised  the  residue  of  his  personal 
estate  to  three  persons,  the  question  was,  whether  these  were 

2  Eq.  Ca.  Ab.    •   .*  ^  v  .  ^    •  > 

5T2/pl.  1.        jomtenants  or  tenants  m  common  ? 

Devise  of  a  residue  of  a  personal  estate  to  three  is  a  joint  devbe>  and  shall  survive. 

It  was  urged  that  by  the  civil  law  such  a  devise  of  a  residuum 
would  plainly  make  a  tenancy  in  common,  and  though  by  our 
law  it  would  as  plainly  make  a  jointenancy,  yet  all  matters 
legatory^  and  relating  to  personal  estates,  were  to  be  construed 
according  to  the  ecclesiastical  laws ;  for  the  Spiritual  Court  had' 
the  proper  jurisdiction  of  these  matters,  and  it  would  be  very 
inconvenient,  if  the  legatees  by  suing  here  should  have  one 
judgment,  and  by  applying  to  the  Spiritual  Court  should  have 
another. 

On  the  other  side  it  was  urged,  that  in  this  case  it  appeared 
the  executors  had  assented  to  the  legacy,  from  which  time,  it 
having  become  a  legal  property,  the  same  was  determinable 
according  to  the  rules  of  the  common  law.  See  Jones  (Tho.) 
130.  Bastard  versas  Stukeley,  1  Fern.  482,  Xad^  ^SAore  versus 
SUlingsley.  That  this  was  a  case  of  very  great  and  general 
concern,  and  that  it  had  been  constaintly  taken  for  granted 
since  the  above*mentioned  authorities,  that  where  there  was 
[  348  ]  a  joint  devise  of  a  residuum^  the  residuary  legatees  were  jointe- 
nants,  and  supposing  it  to  be  otherwise,  if  one  of  the  legatees* 
should  die  in  the  life  of  the  testator,  his  share  would  go  ac- 
cording to  the  statute  of  distribution,  as  undisposed  of. 

To  which  it  was  replied,  that  though  what  had  been  said  con- 
cerning the  legacies  becopiing  a  legal  property  by  the  execu-s 
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tor*s  assent  might  be  true  in  the  case  of  specific  legacies,  of  Webster  v. 

such  and  such  particular  chattels^  yet  when  the  devise  was  of 

the  residue  of  the  personal  estate  after  debts  and  legacies  and 

the  charges  of  the  executorship  paid,  (as  it  was  in  the  present 

case)  though  the  executor  should  assent  to  this  bequest  of  the 

residuum f  yet  until  it  appeared  that  all  the  debts,  legacies  and 

charges  of  the  executorship  were  paid,  it  would  be  impossible 

to  know  what  the  residuum  was,  and  consequently  no  property 

could  vest. 

The  Master  of  the  Rolls  said,  this  case  was  of  great  ccjnse- 
quence,  for  which  reason  he  would  take  time  to  consider  of  it  > 
and  afterwards  gave  judgment,  that  in  this  case  the  survivor 
should  take  the  whole,  and  retain  it  in  equity  in  the  same  man- 
ner as  if  it  had  been  the  case  of  a  grant  at  law.  (I) 

The  like  decree  was  made  by  his  Honour  in  the  case  of  (a)  fa)  1  Eq.  Cs. 
Cray  and  fFillv,,  28  June  1 729.  ^^J^  ^^ 

pott  529.  within  the  reasons  upon  which  that  resolution  was  grounded. 


(!)  As  to  this  case  vide  JolUfe  v.  Ea$t,  3  Bro.  C.  C.  25. 


DE  [  349  ] 
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WEST  versus  ERRISSEV.    In  Scac\  ca««  loi. 

The  bill  was  to  have  the  benefit  of  marriage  articles  dated  ?Ej*c?A^r' 

23  December  1685,  and  made  on  the  marriage  of  Richard  39.  pi.  2. 

Errissey  with  Frances  the  daughter  of  Sir  Peter  KiUigrew,  ^J^^^ 

and  that  the  settlement  which  (either  through  mistake  or  fraud)  Pnf  e. 

was  made  in  a  diflferent  manner  from  what  was  contained  in  the  marriage  toi 

articles,  might  be  set  right.  huluIidtSd" 

wife  for  their  lives,  remainder  to  the  heirs  male  of  the  body  of  the  husband  by  the  wife,  re- 
mainder to  the  heirs  male  of  the  body  of  the  husband  by  any  other  wife,  remainder  to  the 
heirs  **  female  "  of  the  body  of  the  husband  by  this  wife.  A  settlement  is  made  before  the 
marriage,  and  said  to  be  pursuant  to  the  artit-Ies,  whereby  the  lands  are  limited  to  the  hus- 
band for  life  sans  waste,  and  with  power  to  make  leases,  remainder  to  the  first,  &c.  son  of  the 
mariiage  in  tail  male,  remainder  to  the  first.  Sec.  son  pf  any  other  marriage  in  tail  male,  re« 
mainder  to  the  *'  heirs  of  the  body"  of  the  husband.  There  are  issue  two  daughters,  and 
the  husband  suflfers  a  recovery,  and  devises  the  premises  to. his  sislsf  |  the  daughter!  may  ia 
equity  compel  the  devisee  to  convey  the  prcmisei  to  them* 
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KflSlfi.  '^^  ^^  plaintiffs  Mary  and  Frances  West  wer6  tfe  griii- 
oaughters  and  coheirs  of  this  Richard  Errlssey  and  Pirancei 
his  wife,  and  by  the  said  marriage  articles  James  Errissey  the 
pldhtiff's  grandfather's  uncle  being  seised  in  fee  of  divers 
manors  and  lands  in  Comibalt  and  Devonshire,  did,  in  con- 
sideration of  the  marriage  and  marriage  portion,  covenluit  to 

[  350  1  settle  great  part  of  the  premises  (mentioning  the  parcels)  td 
the  use  of  Richard  Errissey  the  plaintilTs  grandfather  (th^ 
then  intended  husband  of  Frances)  for  life  without  waste,  re- 
mainder as  to  part  to  the  use  of  Frances  the  intended  wife  for 
life,  remainder  of  the  whole  to  the  heirs  male  of  the  body  of 
the  said  Richard  Errissey  by  Frances,  remainder  to  the  helri 
nale  of  the  body  of  the  said  Richard  Errissey  by  any  other 
wife,  remainder  to  the  heirs  female  of  the  body  of  the  said 
jkkhdrd  Errissey  by  Frances,  remainder  over ;  with  power  for 
the  said  Richard  Errissey  to  make  leases  for  thre^  lives,  knd  16 
make  a  jointure. 

Afterwards,  and  before  the  marriage,  by  mdenCure  dit^ 
the  24th  of  March  in  the  same  year  16S5,  a  settlement  was 
made  of  the  premises,  and  mentioned  to  be  in  pursuance  and 
performance  qfthe  articles,  by  which  James  Errissey  the  uncle 
conveyed  the  premises  to  the  use  of  Richard  Errissey  the 
husband  for  life  sans  waste,  remainder  to  Frances  his  wife  for 
her  life  for  her  jointure,  remainder  to  the  first,  &c.  son  of 
the  marriage  in  t^l  male  successively,  remainder  to  the  first 
and  every  other  son  of  the  said  Richard  Errissey  by  any  other 
wife  in  tail  male  successively,  remainder  to  the  heirs  of  the 
body  of  the  sisiid  Ricluird  Errissey  by  the  said  Frances,  remain- 
der over. 

By  which  settlement  there  was  an  omission  of  trustees  for 
supporting  cOntitfgefit  remaind^r^,  and  instead  Ot  limiting  a 
reminder  to  the  daughters  of  the  marriage  the  limitation  was 
io  tfie  heirs  of  the  body  of  Richard  Errissey  by  th^  said 
Frdndes,  which  plainly  gave  an  estate -tdl  to  Richard  Errissey^ 
§xii  consequently  a  power  to  bar  the  daughters  of  that  marriage^ 
luid  also  the  remainders  over  by  a  recoveiy. 
f  35 1  1  mthard  Errissey  had  issue  by  the  said  marriage  one  only 
daughter  Mary  ;  and 

tn  tHniiy  iTerm  1698,  taking  advaintag^  of  this  mistake,  sold 
part  of  the  premises  to  the  amount  of  6000/.  and  upwards,  and 
having  suffered  a  common  recovery  of  such  part  of  the  premiMi 
aa  remained  uiisold,  by  indenture  of  the  16tli  ef  Peinnary  IjOG^y 
txxrreyed  the  premises  unsold  to  trustees  (FTor/ft  imd  JSkrk) 
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fflid  thgir  heirs,  in  trust  to  himself  for  life,  rcirtialncler  id  sueh      j^f f J^J;, 
ttttsts  as  he  should  declare  by  will. 

Afterwards  the  said  Richard  Enissey  by  will  dated  the  27th 
of  December  1722,  devised  the  premises  to  his  sister  the  de- 
fendant Mary  Eirissey  and  hef  heirs,  except  a  small  tenement 
wtnch  be  devised  to  one  Barrable  and  his  heirs,  and  having 
made  the  defendant  Mary  Errissey  executrix,  died  in  January 
following. 

Marjf  the  daughter  of  Richard  Errissey  by  Frances  mar- 
ried Colonel  fTesty  and  they  had  issue  the  now  plaintifft  Mary 
and  Francei  fTesi  both  infants ;  Mary  West  the  mother  died; 

itid 

The  two  plaintiffs  Mary  and  Frances  fFest  brought  theif 
bin  ligMnst  Mary  Errissey,  in  order  to  rectify  the  mistake  in 
the  settlement,  whereby  the  premises,  instead  of  being  limited 
in  strict  settlement  as  they  ought  to  have  been  in  compliance 
with  the  articles  and  the  intent  thereof,  were  settled  in  tail 
upon  the  said  Richard  Errissey;  but  as  to  the  premises 
aold,  the  bill  did  not  seek  to  disturb  the  purchase,  only  to  re- 
cofer  the  purchase-money  out  of  the  assets  of  Richard  Er- 
rwejf. 

The  defendant  Mary  Errissey  pleaded  the  settlement  of,   [  352  ] 
1685,  the  common  recovery,  the  will  of  Richard  Errissey,  and 
the  long  enjoyment  of  the  premises  ;  and  the  plea  being  argued 
before  the  Lord  Chief  Baron  CHlbert  and  the  other  Barons,  the 
stfme  was  over-ruled  unanimously. 

Afterwards  the  cause  coming  on  to  be  heard  before  Lord 
Chief  Boron  PengeUy  (who  had  succeeded  to  that  place  on  the 
death  of  Lord  Chief  Baron  Gilbert)  and  the  Barons  tiale, 
Ouier  and  Comyhs,  the  bill  was  dismissed  (a)  without  costs ;  it  (a)  Dec.  1726. 
being  dangerous  (as  it  was  said)  to  set  aside  a  settlement  which 
seemed  to  have  been  deliberately  and  solemnly  made. 

That  it  appeared  the  daughters  of  this  marriage  were  post-^ 
poned  to  the  sons  of  a  subsequent  marriage,  and  so  their  ad** 
vancement  by  this  reversion  was  not  so  much  regarded ;  that 
though  the  case  of  Trevor  and  Trevor  {b)  was  an  instance  in  a)  VtdevoLl. 
poiilt,  where  marrhige  articles  for  settling  lands  on  the  hu8«  * 
bend  for  life,  remainder  to  the  heirs  male  of  his  body  by  his 
thefi  intended  wife,  had  been  construed  to  mean  his  first  and 
c^try  other  son  in  tail  male,  yet  where  there  had  been  an- 
plhcr  remainder^  whereby  the  premises  were  agreed  to  ht 
limited  to  the  heirs  female  of  the  body  of  the  husband  by  the 
wife,  this  had  never  been  construed  to  mean  daughters,  the 
sons  being  more  to  be  regarded  than  daughters^  as  they  pre- 
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West  »  gerve  the  name  of  the  family ;  besides^  that  the  settlement  of 
1685  had  been  attested  by  Sir  Peter  KilUgrew  father  of  the 
said  Frances. 

From  this  decree  an  appeal  (1)  was  brought  in  the  House  oj 
Lords,  where  it  was  insisted^  1st,  that  by  the  marriage-articles 
]]  353  ]  it  was  agreed  that  the  estate  should  be  limited  to  Richard  Er^ 
rissey  for  his  life  sans  toaste,  and  that  he  should  have  power  to 
make  leases,  which  was  a  plain  evidence  that  the  estate  was 
intended  to  be  limited  in  strict  settlement,  and  that  Richard 
Errissey  should  be  but  tenant  for  life,  and  have  no  power  to 
bar  either  his  sons  or  daughters  by  fine  or  recovery. 

2dly,  That  the  settlement  took  notice  of  the  articles,  and 
was  expressly  mentioned  to  be  made  in  pursuance  and  per- 
formance thereof,  which  words  were  a  demonstration  that  the 
parties  did  not  design  to  depart  from,  or  vary  the  terms  of  the 
articles,  nor  had  come  to  any  new  agreement  for  that  pur- 
pose, and  that  it  was  apprehended  the  limitations  in  the  settle- 
ment under  which  Richard  Errissey  by  construction  of  law  be- 
came tenant  in  tail,  had  proceeded  from  the  mistake  or  negli- 
gence of  the  counsel  who  drew  the  same,  and  not  from  any 
agreement  or  design  of  the  parties  to  vary  the  terms  of  the 
articles ;  of  which  mistake  or  neglect,  the  omission  of  the  com- 
mon limitation  to  trustees  to  preserve  contingent  remainders  was 
a  plain  proof. 

3dfy,  That  the  respondent  was  a  volunteer  under  the  will 
of  Richard  Errissey,  who  took  advantage  of  the  mistakes  in  the 
settlement,  and  suffered  a  common  recovery  to  bar  his  issue, 
although  Mary  his  daughter  was  then  living,  which  was  appre- 
hended to  have  been  a  manifest  breach  of  trust  in  him. 

Indeed  it  had  been  objected,  that  although  courts  ^of  equity 
had  in  like  cases  decreed  an  execution  of  marriage  articles  in 
strict  settlement,  in  favour  of  sons,  yet  had  they  not  extended 
it  in  favour  of  daughters,  who  were  most  commonly  provided 
for  by  a  term  for  years,  to  raise  portions  for  them  in  case  of 
issue  male. 
-  {  354  ]  But  surely  the  reason  seemed  to  be  as  strong,  that  the  ex- 
pression of  heirs  female  of  the  body  contra-distinguished  from 
sons,  should  in  marriage  articles  have  the  same  construction  in 
favour  of  daughters,  as  the  expression  of  heirs  male  in  favour 
of  sons,  since  both  were  equally  under  the  contemplation  of  the 
parties,  and  especially  since  in  the  present  case  there  was  no 


(0  3  Bro.  r,  C.  8sr« 
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other  provision  for  dauehtera  besides  the  limitaUon  intended      West  v. 

,  Errissby. 

them  by  the  marriage-articles.  (1)  And  according  to  the  com- 
mon course  where  a  provision  is  made  for  daughters  by  a  term 
for  years^  it  is  always  so  limited^  as  to  be  out  of  the  power  of 
the  father  to  bar  it. 

It  had  been  objected^  2dlyf  that  the  settlement  being  made 
before  the  marriage,  it  was  to  be  presumed  that  the  parties  came 
to  some  new  agreement  to  vary  the  terms  of  the  articles^  and 
that  the  settlement  was  made  to  the  satisfaction  of  Sir  Peter 
KilligreWj  who  was  a  witness  to  the  settlement^  as  he  had  been 
a  party  to  the  articles. 

Resp.  But  (it  seems)  the  settlement  was  not  only  expressed 
to  be  in  pursuance  and  performance  of  the  articles,  but  the  ap- 
pellants by  their  bill  charging  that  the  parties  came  to  no  new 
agreement  after  the  date  of  the  articles  to  vary  the  terms  there- 
of, the  respondent  Errissey  by  her  answer  had  admitted  she 
never  pretended  that  the  parties  after  the  articles  came  to  any 
new  agreement  to  vary  them.  And  as  to  Sir  Peter  KilUgrew^s 
being  a  witness  to  the  said  settlement,  he  (as  most  gentlemen 
in  like  cases)  relied  upon  his  counsel's  framing  the  settlement 
so  as  to  answer  the  intent  of  the  articles,  being  himself  a 
stranger  to  the  forms  and  method  thereof. 

Object.  Sdlt/j  But  after  such  a  length  of  time  and  an  acqui-      r  355  1 
escence  under  the  settlement,  the  appellants  ought  not  at  tliis 
time  of  day  to  have  resort  to  the  articles  of  marriage. 

Regp.  The  appellants  were  infants,  whose  title  did  not  ac« 
crue  till  after  the  death  of  Richard  Errissey  the  grandfather  in 
January  1722,  and  they  filed  their  bill  for  relief  within  a  short 
time  after. 

4thly,  It  had  been  objected,  if  the  articles  of  marriage 
should  be  allowed  to  control  and  vary  the  settlement^  the 
purchasers  under  Richard  Errissey  would  in  consequence  be 
affected  (2). 

To  which  it  was  answered,  that  the  appellant's  bill  was  not 
br6ught  against  any  purchaser ;  since  as  to  those  parts  of  the 
estate  which  were  sold  by  Richard  Errissey^  the  appellants  only 
prayed  that  they  might  have  satisfaction  for  the  same  out  of  the 


(1)  Sed  Vide  Powell  v.  Price,  post.        (2)  Vide  Warrick  v.  Warrick,  3  Atk. 
535.  293.  (z) 

SBsacsBoesssaeBSBSBesaBBaBtts 


(z)  Senkouse  t.  Sarlcy  Amb.  387.    Hardy  T,  Reeves^  4  Ved«  46&  5  Ves. 
426.    Parker  v,  Brooke,  9  Ves,  587. 
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personal  estate  of  the  said  Richard  Efrusey^  which  had  been 
principally  acquired  by  those  sales  in  breach  and  violation  of 
the  trusts ;  and  that  by  the  conditions  in  his  will  annexed  to 
the  trifling  and  fruitless  bequests  to  the  appellants  his  grand- 
daughters and  heirs  at  law,  he  seemed  to  be  aware  of  the  in- 
jury he  had  done  them,  and  that  his  personal  assets  would  be 
liable  to  their  demands  in  respect  thereof. 

Whereupon  the  House  of  Lords  reversed  (a)  this  decree  of 
dismission,  and  decreed  that  the  trustees  Worth  and  Herle  and 
the  respondent  Mary  Errissey  should  convey  such  of  the  pre- 
mises as  were  comprised  in  the  articles  to  trustees,  to  the  use 
of  the  appellants  Mary  and  Frances  West,  and  to  the  heirs 
female  of  their  bodies  as  tenants  in  common,  with  cross  re- 
mainders to  them  in  tail  female ;  and  the  respondents  Mary 
Errissey  and  BarrabU  to  account  for  the  profits  and  to  pay 
the  same  to  the  appellants  the  infants ;  also  Mary  Eirrissey 
the  executrix  to  account  for  the  purchase-money  that  had 
been  received  by  the  said  Richard  Errissey  for  such  part  of 
the  premises  as  he  had  sold,  and  pay  the  interest  thereof  to  the 
appellant^  Mary  and  Frances  West;  and  the  respondents  to 
bring  their  writings  into  the  Court  of  Exchequer,  and  deliver 
up  the  possesion  to  the  appellants  the  infants ;  but  as  to  the 
principal  monies  arising  by  the  said  sales,  these  were  to  be  laid 
out  in  the  purchase  of  lands  in  fee,  to  be  settled  to  the  same 
uses  as  the  lands  unsold  were  decreed  to  be  conveyed  (1).  {z) 


(1)  The  rule  of  executing  marriage- 
articles  by  limitations  in  strict  settle- 
ment (although  the  articles  by  legal 
construction  give  an  estate  of  inherit- 
ance to  the  husband  or  wife)  is  esta- 
blished in  favour  of  issue  male  by  many 
cases;  first,  where  there  are  articles 
only^  as  in  Jone$  v.  Laughton,  i  £q. 
Ca.  Ab.  392.  pi.  2.  Nandick  v.  Wilkes^ 
1  £q.  Ca.  Ab.  393.  pi.  5.  Cusack  v. 
Cusack,  1  Bro.  P.  C.  470.  Trevor  v. 
Trevor,  ante,  X  vol.  622.  Robinson  v. 
Hardcastle,  2  T.  R.  252.  So  where 
there  are  articles  before  marriage,  and 
a  settlement  is  made  after  marriage  in 
the  words  of  the  articles,  as  in  Streat- 
field  v.  Streatfield,  Ca.  temp.  Talb. 
176.     Or,  where  there  are  both  articles 


and  settlement  before  marriage,  and  the 
settlement  Is  made  in  pursuance  of  the 
articles,  as  in  Honor  v.  Honor,  ante,  I 
vol.  123.  Roberts  v.  KingsUy,  X  Vez. 
238.  But  otherwise,  where  the  settle- 
ment made  before  marriage  is  not  in 
pursuance  of  the  articles,  for  then  the 
parties  will  be  presunaed  to  have  come 
to  a  new  agreement,  Legg  v.  Goldwire, 
Ca.  temp.  Talb.  20.  Partyn  v.  Ro^ 
berts,  Amb.  315.  According  to  the  cases 
of  Burton  v.  Hastings,  Gilb.  £q.  Rep. 
113.  West  V.  Errissey,  supra.  Hart 
V."  Middlehursty  3  Atk.  37L  the  same 
equity  arises  to  the  issue  femJale;  sed 
contra  Powell  v.  Price,  post.  535.  (y) 
The  cases  above-mentioned  were* de- 
cided on  this  principle,  viz.  that  it  ^ras 


{z)  See  Randall  v.  Willis,  5  Ves. 
263.  Taggart  v.  Taggart,  1  Sch. 
&  L.  87.  ^nd  the  cases  collected  in 


note  to  Uvedale  v.  Halfpenny,  ante, 
152. 
(y)  But  in  Powell  v.  Price,  the  arti* 
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HOLT  verms  FREDERICK.  9^?'''  102. 


l^  this  cds9  {inter  aV)  the  following  point  arose  :  Martha  Fre-    Lord  Chan- 
dfrick  who  married  one  HoU  and  survived  him,  had  three  chil-  J^^  ^"L  '^^* 
dren,  twq  sons  and  a  daughter,  and  having  out  of  her  own  estate  446.  pi.  2. 
given  lOOOI.  to  her  daughter  in  marriage,  died  intestate,  leaving  ^dpr  Twidow 
those  three  children  ;  and  the  question  was,  whether  the  daugh-  advances  a 
t^T  who  had  received  this  1000/.  from  her  mother,  ought  to  hitestau  leav- 
bring  it  into  hotchpot,  before  she  should  receive  any  further  ^u?i?*°^*u 
diare  of  her  mother's  personal  estate  ?  child  ad- 

▼aDced  shfiU 
not  bring  what  he  received  from  his  mother  into  hotchpot. 

On  behalf  of  the  daughter  it  was  urged  by  Dr.  Sayer  and 
others,  that  the  mother  was  not  within  the  clause  relating  to 
hotchpot ;  that  the  statute  of  distribution  was  groimded  upon 
the  custom  of  London,  which  did  not  extend  to  women,  though 
free  of  the  city,  but  only  to  men ;  that  the  statute  accordingly 
says,  '^  if  a  man  dies  intestate  leaving  a  wife  and  children,  the  [  357  ] 
^  wife  shall  have  a  third,  and  the  children  the  two  other  thirds;" 
which  shews,  that  none  are  within  the  act,  but  those  who  are 
capable  of  having  a  wife ;  and  further,  that  the  words  of  the 
statute,  '^  the  children  of  the  intestate  not  being  heirs  at  law, 
^  other  than  such  children  as  shall  have  been  advanced  by  the 
^  intestate  in  his  life-time,'^  &c.  are  an  argument  that  this 
clause  relates  only  to  the  father,  and  that  it  is  he,  and  not  the 
mother,  who  is  to  be  presumed  capable  by  his  acquisitions  of 
advancing  a  child.  And  lastly,  there  co\ild  not  be  produced  a 
single  instance,  since  the  making  of  the  statute  of  distribution. 


inconsistent  with  the  idea  of  a  settle- 
ment to  give  such  an  estate  to  a  parent, 
as  to  enable  him  to  defeat  immediately 
all  the  limitations  in  favour  of  the 
other  branches  of  the  family.  But 
where  that  mischief  does  not  occur,  or 
where  the  intention  of  the  parties  to 


create  an  estate  of  inheritance  is  suffi- 
ciently explicit,  it  seems  the  rule  is  not 
applicable.  Chambers  v.  Chambers, 
Mos.  333.  Green  v.  Eakins^  2  Atk. 
476.  Partyn  v.  Roberts^  Amb.  315. 
Cor  dwell  v.  Mackrill,  Amb.  515.  (x) 
Highway  v.  Banner,  \  Bro.  C.  C.  584. 


cles  provided  for  the  issue  female  by  a 
portion,  the  want  of  which  provision 
was  one  of  the  reasons  for  the  Lords' 
judgment  in  West  v.  Errissey  -,  (Com. 
Ilep.  417.)  and  in  Powell  v.  Price,  the 
articles  expressly  limited  the  estate  to 
the  first,  &c.  son,  whereas  the  limita- 
tioo  under  which  the  daughter  claimed 
V8A  iperdy  a  remainder  to  the  heirs  of 


the  settlor's  body,  not  saying  heirs  ye- 
m6le,  so  that  it  might  well  be  supposed 
that  the  parties  to  the  articles  intended 
a  remainder  in  strict  settlement  to  the 
sons  only.  See  Howel  v.  Howel,  9  Vez. 
358.  and  the  remarks  on  West  v.  Er» 
rissey  and  Powell  v.  Price  in  Fearne, 
C.  R.  103.  (6th  Edit.) 

{x)  S.  C.  S  Eden,  344. 
2 


357  DE  TERM.  S.  TRIN.  1726. 

HoLTv.      of  a  child's  bringing  into  hotchpot  any  advancement  that  was 

l'R£DERICIk«  ,  I'll  1 

given  him  by  the  mother.  •- 

On  the  other  side  it  was  replied,  that  a  mother  surviving  the 
father  and  dying  intestate,  was  within  the  statute  as  well  as  the 
father;  and  if  within  one  part  of  the  act,  why  not  within 
every  part  ?  that  a  woman  was  also  within  the  act  where  there 
was  no  child;  that  the  word  his  took  in  both  sexes,  as  mankind 
comprehended  both,  and  /lomo  was  hie  vel  htBC  homo  ;  that  the 
act  of  parliament  intended  an  equality  among  children,  and  this 
favourite  doctrine  in  equity  ought  to  be  extended  as  well  in  case 
of  a  mother  as  a  father.  A  mother  was  as  much  a  parent  as  a 
father,  and  as  much  bound  by  the  law  of  nature  to  provide  for 
her  children  ;  and  that  the  reason  why  the  custom  of  London 
did  not  extend  to  women  was,  for  that  the  custom  was  originally 
provided  for  those,  wlio  were  concerned  in  trade,  and  (generally 
speaking)  were  men  not  women,  and  all  citizens  are  presumed 
to  be  traders. 
[  358  ]'  Lord  Chancellor:  It  weighs  with  me,  that  this  act  of  distri- 
(a)Po5t.  Ld-   bution  was  crounded  on  the  custom  of  (a)  London,  which 

ivards  and  .  ®  ,  \   /  7 

Freeman^  435.  never  affected  a  widow's  personal  estate ;  and  the  act  seems  to 
include  those  within  the  clause  of  hotchpot,  who  are  capable 
of  having  a  wife  as  well  as  children,  which  must  be  husbands 
only ;  and  so  in  this  case,  (though  without  much  debate)  his 
Lordship  ruled  that  the  daughter  should  not  bring  the  1000/. 
which  she  had  received  in  her  mother's  life-time,  into  hotch- 
pot. (1) 


(I)  Reg.  Lib.  A.  1725,  fol.4^5. 


Case  103.  COTTON  vemts  KING. 

c^i'^r  kIno"  '^"^  ^^^  Cotton,  widow  of  Sir  Thomas  Cottony  had  ten  child- 

M08. 259.  ^^^  ^y  ^^^  ^'*®^  husband  Sir  Thomas,  and  about  a  year  after 

2  Eq.  Ca.  Ab.  his  death  married  the  defendant  Captain  King  her  second  hus- 

If  a  parent  hand,  but  before  the  treaty  for  her  second  marriage,  she  being 

S?y  LVvey.''"  ^'^^^  '"  ^^^  ^^  *"  ^^^^^ '"  Cheshire  which  she  herself  had  pur- 
ance  in  trust  chased,  Settled  this  house  to  the  use  of  herself  during  her 
rcn,  and  keep  widowhood,  remainder  to  her  second  son  Stephen  by  her  first 
it  in  his  own    husband  Sir  Tlwmas  Cotton  in  tail,  the  remainder  over :  and 

power,  or  in  '  ' 

the  hands  of  his  agent,  and  this  is  got  from  him,  it  ought  not  to  bind  him  ;  but  where  a  feme 
having  issue  by  her  first  husband  makes  a  suitable  pioviston  for  them  before  her  trea^for  a 
second  marriage,  this  is  good^  and  not  liable  to  be  avoided  by  a  second  husband* 
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being  seised  of  an  estate  for  life  of  about  lOOOL  per  annum  in  ^^J^^**  *'' 
other  lands,  she  demised  them  to  trustees  for  ninety-nine  years, 
if  she  should  so  long  live,  in  trust  for  herself  during  her  widow- 
hood, and  afterwards  in  trust  for  her  said  second  son  Stephen 
Cotton  by  her  husband  Sir  Thomas  ;  and  likewise  by  an  inden- 
ture of  the  same  date  covenanted  to  transfer  lOOOi.  South-sea 
stock  (of  which  she  was  then  possessed)  to  trustees  in  trust  for 
herself  for  her  life,  if  she  should  so  long  continue  a  widow,  and 
afterwards  in  trust  for  her  said  second  Fon,  but  the  stock  was 
never  transferred;  and  all  these  three  deeds  were  drawn  by  one 
Srereton  aa  attorney  employed  by  her  for  that  purpose,  and  r  359  "i 
were  by  her  delivered  into  the  said  Brereio7i*s  hands,  with  a 
strict  charge,  that  he  should  not  part  with  them,  and  she  her- 
self had  oftentimes  declared,  that  she  had  done  this  for  the  sake 
of  her  children ;  but  Lady  Cotton  swore,  that  she  never  gave 
notice  of  any  of  these  writings  to  the  defendant  Captain  King 
her  second  husband,  who  also  swore  that  he  had  no  notice  of 
any  of  these  deeds  before  his  said  marriage  with  Lady  Cotton^ 
but  on  the  contrary  that  Lady  Cotton  before  her  marriage  de- 
livered to  him  a  particular  of  her  estate,  wherein  were  com- 
prised these  several  houses  and  lands,  and  this  lOOOI.  South-sea 
stock,  all  writ'teii  with  her  own  hand,  and  this  particular  was 
produced  and  proved  to  be  her  hand,  but  not  proved  to  have 
been  delivered  by  Lady  Cotton  to  Captain  King  before  the  said 
marriage  5  it  moreover  appeared,  that  the  Lady  Cotton's  jointure 
was  worth  1000/.  per  annum. 

The  bill  was  brought  to  have  these  lands  and  stock  and  the 
mesne  profits  since  the  marriage,  and  the  deeds  delivered  to  the 
plaintiff  the  second  son. 

It  appeared  in  the  cause  that  the  deeds,  of  which  there 
were  duplicates,  continued  in  Brereton's  hands  until  after  the 
second  marriage,  and  that  afterwards  Lady  Cotton  sent  for 
them,  and  that  she  received  them  and  placed  them  in  an- 
other hand,  (one  Grey's)  where  they  were  left,  and  came  to  the 
executors  of  the  said  Crrey,  who  were  made  defendants  in  this 
cause. 

Lord  Chancellor :  As  to  the  Lady  Cotton,  if  she  had  exe-  See  the  case 

^  of  N  aldred 

cuted  these  deeds,  and  kept  them  in  her  own  hands  or  custody,  versus  Gil- 
and  they  had  been  got  from  hence,  I  do  not  think  she  should  g^™*  ^°   ^' 
have  been  bound  by  them ;  so  if  they  had  been  placed  in  the 
hands  of  her  agent,  for  her  agent's  hands  are  her  hands,  and 
Brereton  seems  to  have  been  her  agent,  he  having  been  em- 
ployed by  her  to  draw  these  deeds,  and  no  other  person  privy     [  360  ] 
thereto. 


360  DE  TERM.  S.  TRIN.  1720. 

« 

Cotton  v,  gut  then  it  is  of  weight  against  Lady  Cotton^  that  there  were 
duplicates  of  these  deeds^  and  that  there  is  evidence,  that  she 
had  declared  it  to  be  her  intention  and  desire  to  put  this  out  of 
her  power,  so  that  I  should  make  no  difficulty,  if  the  lady  were 
the  survivor  and  the  only  defendant  in  the  cause,  to  decree 
against  her. 

But  as  to  the  husband,  who  had  no  notice  of  any  of  these 
deeds,  and  as  to  whom  the  Lady  Cotton  appeared  the  visible 
owner  and  in  possession,  it  is  hard  to  decree  against  him,  or  do 
any  thing  whereby  to  expose  him  to  be  hurt  by  these  deeds  ; 
such  a  settlement  made  by  a  woman  before  marriage,  without 
the  privity  of  the  husband,  seems  to  be  fraudulent.  (1) 

As  to  the  deed  of  covenant  to  transfer  the  lOOOI.  stocky  I 
would  put  this  case ;  suppose  a  woman  privately  before  mar- 
riage gives  a  bond  without  any  consideration  to  a  third  person 
for  10002.  and  marries  one  who  knows  nothing  of  this  bond^ 
surely  equity  would  relieve  against  such  bond ;  and  though  in 
case  of  a  provision  for  younger  children,  there  is  the  considera- 
tion of  blood  and  natural  affection,  yet  all  these  deeds,  as  against 
a  purchaser,  would  be  fraudulent  and  void,  I  incline  to  give 
no  relief  in  this  case. 

But  then  it  was  said  that  the  plsuntiff  desired  no  decree 
against  Captain  King  and  his  wife  Lady  Cotton^  only  as  to  tl^e 
defendants  who  had  the  deeds  in  their  custody,  and  were  will- 
ing to  deliver  them  up  being  indemnified,  and  had  really  no 
right  to  them,  it  was  hoped  these  deeds  should  be  delivered  np^ 
[  361  ]  for  that  they  belong  to  the  plaintiff  Stephen  Cotton^  for  whose 
benefit  they  were  made. 

Lord  Chancellor:  This  deserves  to  be  considered,  wherefore 
I  will  give  my  judgment  therein  to-morrow. 

Accordingly  the  next  day  his  Lordship  decreed  the  defend- 
ants the  executors  of  Gret/  to  deliver  up  the  deeds  to  the  plun- 
tiff,  and  that  the  plaintiff  might  sue  in  the  name  of  the  trustees, 
without  prejudice  to  any  relief  that  the  defendant  King  might 
have  on  his  bill,  and  the  bill  to  be  dismissed  as  to  the  defendant 
King  and  his  wife  without  costs.  (2)  Vide  King  versus  Cot" 
ton,  post,  674. 

(1)  Vide  Hunt  v.  Mathews,  I  Vern.  tess  of  Strathmore  v.  Bowes,  2  Bro. 

408.    Howard  v.  Hooker,  2  Cha.  Rep.  C.  C.  345.  (z)  ... 

81.     Poulson  y.  Wellington,  post,  533.         (2)  Reg.  Lib.  A.  1725,  fol.  466. 
Thomas  v.  Williams,  Mos.  177.    Coun^ 


(«)  S.  C.  1  Ves.  jun.  22.  2  Cox,  28.  Ball  v.  Montgomery^  2  Vcs.  jun.  194, 
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CARRICK-vcrm  ERRINGTON.  Case  104. 

Edward  Errington  seised  in  fee  of  lands  in  Northumherland^    e^i^r  King 
by  lease  and  release  in  1 7 14,  settled  the  same  to  the  use  of  qj^qJ  33, 
himself  for  life,  remainder  to  his  first,  &c.  son  in  tail  male  sue-  Sl'S."'^;,    ** 
cesaively,  remainder  to  Thjomas  Errington  a  papist  ifor  life,  re-  623.  pi.  13. 
mainder  to  trustees  and  their  heirs  during  the  life  of  TliomcLS  ^^'  ^^'  ^* 
JSrrington  the  papist  to   preserve  contingent  remainders,  re-  The  statute  of 
mainder  to  his  first,  &c.  son  in  tail  male  successively,  remainder  3.  ^ap.  4. 
to  William  JErrington  a  protestant  for  life,  remainder  to  trus-  !^^/ g**^^" . . 
tees  and  their  heirs  during  the  life  of  fFilliam  Errington  to  from  pur- 
preserve,  &c.  remainder  to  his  first,  &c.  son  in  tail  male  sue-  disTwS  him' 
cessively,  remainder  to  his  own  right  heirs.  f™?*  uking 

°  by  purvbase^ 

and  coDsequeutly  ifW>m  takiug  oy  devise. 

JEdtodrd  Errington  died  without  issue,  leaving  sisters  who 
were  his  heirs  at  law  and  protestants,  and  one  of  the  questions 
wasj  what  should  become  of  this  estate,  and  who  slibuTd  take  ' 

the  profits  thereof  during  the  life  of  Thomas  Erringtoit  the 
liapist,  whether  the  heir  at  law  of  Edward  the  grantor,  or  the     [  362  ] 
remainder-iiian  ? 

And  first  it  was  ruled  by  Lord  Chancellory  dnd  giveh  up  by  this 
counsel  on  all  sides,  that  since  the  great  case  of  Roper  (1)  and 
RadcUffe,  which  was  resolved  in  the  House  of  Lords ^  the  latter 
elause  of  the  statute  of  11  ^  12  ^.  3.  cap.  4.  fot*  preventing  the 
^wth  of  popery,  add  which  disables  a  papist  from  taking 
Any  land,  or  trust  or  interest  in  or  out  of  land,  by  purchase, 
ihust  not  only  be  understood  to  prevent  a  papist  from  buying 
lands,  but  aUo  to  disable  him  firom  taking  any  lands  by  pur- 
chase, and  therefore  in  the  aforesaid  case,  where  the  devise  was 
of  lands  to  be  sold  for  the  payment  of  debts,  and  the  surplus 
to  the  papist,  forasmuch  as  the  papist  would  be  entitled  to  the 
surplus^  of  the  estate,  paying  the  debts,  this  was  construed  a 
ifoid  devise,  as  to  the  papist. 

2dft/,  That  if  the  case  were  no  more  than  that  lands  were  Devise  to  A. 
limited  by  lease  and  release  to  the  use  of  A.  a  protestant  for  fo^Hfe,  re- 
life:  remainder  to  B.  a  papist  for  life,  remainder-  to  C.  a  pro-  Mainder  to  B. 

'  ,  "^a  papist  for 

testant,  and  A.  dies,  in  such  case  the  remainder  to  B.  the  life,  remain- 
p2^ist  being  void,  the  next  remainder  to  C,  shall  take  effect  protSunr*  A. 
presently,  in  the  same  manner  as  if  a  remainder  were  limited  ^i^s,  B.  bein^ 

*  a  papist  is  dis- 

abled to  take,  and  C.  shall  take  presently,  in  the  same  manner  as  if  the  remainder  had  been 
io  a  monk. 

(1)  9  Mod.  167.  181.  10  Mod.  230.  and  1  Bro.  P.  C.  450. 
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Carsick  v«    to  a  monk  for  life,  or  to  one  who  refuses  to  take :  or  if  such 
KRiNOTOH.    i-emainder-man  were   dead,  and  there  had  never  been  such 
limitation.  (I)  ^ 
Devise  of  In  the  next  place  the  Court  declared,  that  the  said  statute 

iffo^  remt^'J^'  extending  to  trusts  as  well  as  legal  estates,  *  the  remainder 
der  to  B.  a  limited  to  trustees  to  preserve  contingent  remainders,  as  to  such 
TCmidnder  to '  part  and  80  much  as  was  declared  to  be  in  trust  to  let  Thouuu 
the^tf**o?B  Errington  the  papist  take  the  rents  and  profits  during  his  life, 
in  trust  to  let  was  a  void  trust ;  but  that  the  trust  to  preserve  contingent  re- 
pi^frUMd^to    midnders  to  the  first,  &c.  son  of  Tlmrias  Errington  the  p^ist 

preserre  the       ^^S  gOOd. 

CODtlDgeDt  ^ 

xemaioderfl.  The  trust  to  let  B.  the  papist  take  the  profits  is  void ;  but  the  trust  to  preserve 
the  contiDrent  remainders  good.  And  in  this  case  the  gTAQtor  and  his  heirs  bein^r  protest- 
ants  shaU  iiave  the  profits  during  the  life  of  B.  the  papist,  and  after  B/s  death  then  they 
shaU  go  to  B.'s  son,  being  a  protestant. 

[  *368  3  3dfyy  In  the  principal  case  it  was  held,  that  in  regard  if  the 
estate  should  go  to  the  subsequent  remainder-man  William 
Errington  the  protestant,  it  could  not  afterwards  go  back  to  any 
sons  of  Thomas  Errington  the  papist  who  might  be  protestants; 
and  this  being  an  hardship  and  wrong  to  a  third  person,  there- 
fore the  rents  and  profits  of  this  estate,  during  the  life  of  Tho^ 
mas  Errington  the  papist,  ought  to  go  back  to  the  sisters  and 
heirs  at  law  of  Edward  Errington  the  grantor,  and  that  these 
sisters  and*  heirs  at  law  of  Edward  Errington  being  protestants, 
should  have  the  rents  of  the  premises  frdbd  the  death  ot  Edward 
Errington  the  grantor. 

Notwithstanding  it  was  strongly  objected,  that  the  convey* 
ance  being  by  way  of  lease  and  release,  the  whole  estate  passed 
out  of  the  grantor,  and  could  not  return  to  him  again,  but 
must  go  to  the  next  in  remainder  capable  of  taking;  and 
further,  that  since  this  was  a  trust  in  the  trustees  during  the  life 
of  Thomas  Errington  the  papist,  and  a  trust  was  a  creature  of 
equity,  the  Court,  whidi  had  the  power  and  direction  thereof, 
ought  to  let  William  Errington  the  next  remainder-man  into  the 
possession  of  the  premises,  and  that  in  case  Thomas  Errington 
the  p^ist  should  leave  protestant  sons,  then  the  Court  would 
order  the  trust  for  the  benefit  of  such  son,  and  secure  the  profits 
to  him. 

[  364  ]  But  Lord  Chancellor  said,  this  would  be  making  use  of  an 

extraordinary  power  of  directing  and  displacing  estates,  which 
he  would  not  take  upon  himself  to  do ;  and  that  the  intent  and 
meaning  of  the  statute  was  in  a  more  plain  and  easy  manner 
complied  with,  by  construing  the  estates  and  trusts  to  be  void^ 

(I)  Vide  Thomly  v.  Fketwood,  i  Stra.  318. 
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as  to  the  papist  only,  but  not  to  let  the  next  protestant  remain-  "Caebick  v. 
der-man  into  possession  before  his  time,  90  as  to  prejudice  or 
endanger  a  third  person,  the  son  or  sons  of  Thomas  Errington 
the  papist,  &c.  wherefore  let  the  heir  at  law  of  the  grantor  take 
the  estate  for  so  long  a  time  only,  as  the  same  is  undisposed  of 
by  the  grantor  (1).  {z) 

4tA/y,  It  was  held,  that  as  to  the  former  clause  of  this  sta-  If  a  papist  was 
tute,  which  disables  papists  from  taking  by  descent,  unless  they  of  eighteen 
conform  within  six  months  after  eighteen,  if  they  (the  papists)  ^^  *?*    . 
were  above  six  months  after  eighteen  before  the  making  the  this  statute  of 
statute,  so  as  it  was  impossible  to  comply  with  the  statute,  made  against 
then  such  persons  are  not  within  the  clause,  nor  shall  suffer  by  P*pi«Js>  he  is 

it.  (2)  former  clause 

This  decree  was  afterwards  affirmed  (3)  on  an  appeal  in  the  ^     ^  statute. 
House  of  Lords. 


(1)  Hopkins  v.  Hopkins,  Ca.  temp.        (9)  Vide  Hill  v.  Filkin,  ante,  p.  6. 
TaL  44.  and  another  branch  of  the  same        (3)  3  Bro.  P.  C.  412. 
case,  1  Atk.  597. 


(jr)  So  Tregonwell  v.  Sydenham^  3  nor  v.  Hallum,  Amb.  643.  Gibbs  v. 
Dow,  194.  See  also  Jackson  v.  Hur-  Rumsey,  2  V.  &  B.  294.  Jones  v.  i^ft^ 
lock^  Amb.  487i  ^  £den.  263.    Grave-    chell,  1  S.  &  S.  290. 


WATTS  versus  THOMAS.  Casb  105. 

Thb  husband  purchased  a  term  for  years  to  himself  and  his  At  the  Rolls. 
wife,  and  the  survivor,  and  the  executors  *  administrators  and  JJ^^  ^^^ 
assigns  of  such  survivor  for  the  residue  of  the  term.  chases  a  term 

°  to  himself  and 

wifet  and  the  survivor  and  the  executors,  administrators  and  assigns  of  such  survivor ;  hus- 
band assipas  the  term  in  mortgai^e,  proviso  to  be  void  on  payment  of  the  money  by  him  or 
wife,  or  the  executors  of  him  or  wife.  Proviso  that  the  husband,  his  executors  or  administra- 
tors shall  till  default  of  payment  quietly  enloy.  Husband,  seven  years  after,  contracts  debts 
and  dies.  Decreed  that  this  settlement  of  the  term  beinf:  after  marriage,  in  the  power  of  the 
husband,  and  the  equity  of  redemption  being  reserved  to  him  as  well  as  to  his  wife^  and  being 
also  in  the  case  of  creditors^  was  assets  to  pay  debts. 

This  purchase  was  made  after  the  marriage,  and  the  husband  [  *  365  ] 
being  a  tradesman  and  having  occasion  for  money,  mortgaged 
the  term  without  the  wife's  joining  (as  he  might  do)  and  the 
proviso  for  redemption  was,  that  if  the  husband  and  wife,  or 
either  of  them,  or  their  or  either  of  their  executors  or  ad- 
ministrators should  pay  or  cause  to  be  paid  the  mortgage- 
money  and  interest  at  the  day,  then  the  mortgage  should  be 
void. 


365 
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Wktni/. 
Thomas. 


[366  ] 


And  the  last  proviso  was,  that  until  default  of  payment  the 
husband,  his  executors  and  administrators,  should  quietly  en- 
joy- 

The  husband  seven  years  after  contracted  debts^  and  died^ 

leaving  his  wife  executrix,  the  mortgage -money  unptud. 
.  The  question  was,  whether  the  equity  of  redemption  of  this 
term  was  assets  for  the  payment  of  the  husband's  debts^  or 
should  go  to  the  wife  as  survivor  ? 

By  Talbot  Solicitor  General,  the  proviso  is,  that  upon  pay* 
ment,  whether  it  be  by  the  husband  or  the  wife,  or  the  exe- 
cutors of  the  husband  or  of  the  wife,  yet  still  the  mortgage 
shall  in  any  of  these  cases  be  void  ;  and  if  void,  then  all  things 
must  be  in  their  former  state,  and  consequently  the  wife  must 
have  it  as  survivor ;  secus  if  the  proviso  had  been  that  upon 
payment,  the  mortgagee  should  re-assign  to  the  husband,  his 
executors  or  administrators,  for  this  indeed  had  befeti  ft  total 
alienation  i  but  in  the  present  case  it  was  but  a  conditional 
alienation,  and  so  void  upon  payment  of  the  money. 

Master  of  the  Rolls :  The  settlement  of  this  term  ujioh  thie 
wife  being  after  marriage,  is  a  voluntary  conveyance,  and  being 
only  a  term  for  years,  it  was  always  in  the  power  of  the  hus- 
band to  forfeit  or  alien,  and  the  mortgage  is  an  alienation ;  foir 
though  if  the  mortgage-money  were  paid  before  the  day,  the 
mortgage  would  have  been  void,  and  consequently  all  things 
would  have  been  in  statu  quOy  yet  the  mortgage  being  forfeited, 
the  equity  of  redemption  (always  in  the  husband's  power)  is 
now  become  a  creature  of  equity,  and  it  being  in  the  case  of 
creditors,  and  the  redemption  given  as  well  to  the  executbrs  df 
the  husband,  as  to  the  executors  of  the  wife,  and  the  last  pro- 
viso being  that  the  husband,  his  executors,  &c.  may  enjoy  till 
default  of  payment, 

Decree  the  equity  of  redemption  of  this  term  to  be  as- 
sets, (z) 


(a^)  Scd  qu  2  For,  first,  it  is  now  set- 
tled that  a  voluntary  conveyance  by  a 
person  not  indebted  at  the  time  is  not 
within  the  stat.  13  Eliz.  c.  5,  and  is 
good  against  subsequent  creditors; 
Lord  Townskend  v.  Windliam,  2  Vez. 
11.  Stephens  v.  Olive,  2  Bro.  C.  C. 
90.  Lush  V.  Wilkinson,  5  Ves.  381. 
Kidney  v.  Coussmaker,  12  Ves.  136. 
Holloway  v.  Millard,  1  Madd.  414. 
Battersbee  V.  Farrington^  1  Swan.  113. 
Secondly^  The  wife's  contingent  inte- 


rest in  the  term  by  survivorship  was 
not  in  th^  husband's  power  to  alien; 
Co.  Litt.  46  b.  351  a.  Butler's  note; 
and  see  post,  60S,  note  (2) ;  unless  the 
sjettlement  could  be  treated  as  void  as 
against  subsequent  purchasers  by  the 
Stat.  27  £liz-  c.  4.  But,  if  the  case  i^ 
rightly  stated,  the  estate  was  not  the 
husband's  own  before  the  settlement^ 
but  was  originally  purchased  by  hini  \6 
himself  and  his  wife  and  the  survivdr ; 
and  if  so,  the  settlement  was  good 
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HEATH  versus  HEATH. 


Cabb  106. 


Ost  seised  in  fee  of  lands^  and  possessed  of  a  personal  estate.  At  the  Rolls. 
hftviiig  children  arid  owing  money  gives  legacies  by  his  will,  and  f^li'^^^^' 
directs  that  they  shall  be  paid  out  of  his  real  estate^  and  gives  One  seised  in 
his  personal  estate  to  his  children.  estate,  and 

possessed  of  a 
persooal  estate  hj  will  directs  that  bis  leracies  be  paid  out  of  his  real  estate*  uid  devises  hi« 
personal  estate  to  his  children ;  his  children  shall  have  his  personal  estate  free  from  the 
legacies,  but  charg^  with  the  debts,  and  the  real  estate  only  shall  be  charged  with  the 
legacies. 

Master  of  the  RoUs :  If  the  legacies  had  been  only  charged 
Upon  the  real  estate,  yet  the  personal  estate  should  have  been 
first  applied  to  pay  them,  and  so  should  it  have  been  against  a 
residuary  legatee;  but  in  this  case  the  real  estate  being  the 
fiitid  appointed,  and  the  whole  personal  estate  (1)  given  away 
By  the  win,  therefore  the  legacies  must  be  paid  out  of  the  real  [  367  ] 
estate  only;  but  the  debts  shall  still  be  paid  out  of  the  per- 
sonal estate,  the  will  not  ordering  the  debts  to  be  ))aid  oiit  of 
the  real.  (2) 


^  (1)  On  this  head  vide  Haslewood  v. 
Tape,  post.  3  vol.  324. 


(2)  Thomas  v.  Britnell,  %  Vcz.  813. 


against  subsequent  purchasers,  and  even 
the  mortgage  could  not  have  been  sup- 
ported if  it  had  beep  disputed.  Back 
V.  Andrew,  2  Vern.  120.  L^y  Gorge's 
Case^  Cro.  Car.  550.  And  see  Sugden, 
Vendors,  ch.  15.  sect.  2.  (p.  541,  %  ed. 
1 S 1 8).  But,  thirdly,  supposing  that  the 
alienation  by  the  husband  was  valid, 
stilU  if  such  alienation  did  not  extend 
to  the  whole  interest,  the  wife  claim- 
iiig  under  th^  settlement,  and  not  the 
subsequent  creditors,  was  entitled  to 
the  undisposed  interest.  Now  here  was 
DO  Venation  of  the  whole  interest,  for 
a  mortgage  is  only  an  alienation  pro 


tanto,  Rider  v..  Wager^  ante,  334,  and 
does  not,  except  for  the  purposes  of  the 
mortgage,  alter  the  title  to  the  estate 
in  equity  I.  even  where  a.  wife  joins  he^ 
husband  in  mortgaging  her  estate,  atid 
the  equity  of  redemption  is  reserved  to 
the  husband.  Ru$conihe  v.  Hare^  6 
Dow,  L  And  see  Clinton  v.  Hooper, 
3  Bro.  C.C.  201,  I  Ves.  jun.  173.  /n- 
nes  V.  Jackson^  16  Ves.  366,  1  Bligh, 
104.  E,  of  Kinnoul  v.  Money ^  3  Swan. 
202.  n.  Pitt  v.  Pitt,  I  l^irner,  ISO. 
It  seems  therefore,  that  the  wife  in  the 
priacipal  case  was  entitled  to  redeem. 
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Cass  107. 


WATKINSON  verswi  BERNADISTON. 


1 

At  the  Rolls.  Ij^  this  case  it  was  decreed  (I)  by  the  Master  of  the  Rolls, 
6i2/pl.  1.  *nd  seemed  to  be  admitted  by  the  counsel  on  both  sides^  that 
On  a  ship's      if  a  ship  be  in  the  river  Thames,  and  money  be  Isdd  out  there, 

bein^  repaired  *  ^       , 

in  the.  river  either  in  the  repairing,  fitting  out,  new  rigging,  or  apparel 
fitied"out  there  ^^  ^^®  *V>  *»«  ^^  "^  charge  upon  the  ship,  but  the  person 

ivith  new  ri|^* 

gin^  and  apparel,  the  ship  itself  is  not  liable,  but  the  owners.    Se(;us  if  repaired  or  fitted  out 

at^ea,  where  the  master  alone  may  hypothecate. 


€t 


€i 


(1)  The  ship  in  question  having  been 
sold  and  the  money  brought  into  Court, 
and  a  reference  haying  been  made  to 
the  Master  to  inquire  and  state  the  na- 
ture and  extent  of  the  demands  of  the 
several  parties  on  this  money,  and  how 
far  they  affected  the  said  ship,  the  Masr 
ter  (after  stating  the  claim  of  the  mort'- 
gagee  Bemadiston)  reported  **  that  the 
'^  plain  tiff  was- the  master  or  commander 
**  of  the  ship,  and  that  there  was  due 
"  to  him  on  the  9th  of  March  1715, 
*'  from  the  defendant  Paine,  the  owner 
of  the  ship,  for  his  the  said  plaintiff's 
and  his  sailors*  wages,  and  for  monies 
''  disbursed  by  the  plaintiff,  on  account 
''  of  the  said  ship,  in  Carolina,  Ire^ 
"  land,  and  other  places,  in  her  voy- 
''  age  from  New- Ekg land  to  London, 
**  the  sum  of  125/.  And  the  said  Mas- 
*'  ter  also  found  that  the  plaintiff  did  at 
*'  the  defendant  Paine*%  desire,  and 
**  by  his  direction  employ  the  several 
"  tradesmen  named  in  the  schedule  to 
*'  do  work  and  find  provisions  and  ma- 
''  terials  for  the  said  ship,  since  the  9th 
''of  March  1715  ^  and  that  the  said 
*'  plaintiff,  in  confidence  that  he  should 
^'  be  continued  master  of  the  said  ship, 
*'  did,  for  and  on  the  defendant  PatWs 
^  account,  promise  to  pay  to  the  said 
''  several  tradesmen  for  such  work,  pro- 
''  visions  and  materials,  the  several  sums 
*'  mentioned  in  the  schedule,  araount- 
"  ing  to  33?/.  9s.  4  jd.  several  of  which 
*'  sums  the  said  plaintiff  had  been  sued 
"  for  and  forced  to  pay. — ^And  the  said 
''  Master  also  found,  that  since  the  9th 
'*  of  March  1715,  the  plaintiff  disbursed 
"  on  the  said  ship's  account,  and  there 
"  became  due  to  him,  for  his  and  men*s 
'^  wages,  further  sums  to  the  amount 


li 


of  84/.  16«.  9§(f.  which  said  several 
"  sums  of  125/.  332/.  8s.  ^\d,  and  84/. 
*'  16s.  ^\d,  were  the  whole  of  the 
''  plaintiff's  demands,  to  the  payment 
''  whereof  the  said  Master  conceived 
''  the  said  ship  was  liable."  The  Mas-' 
ter  being  directed  to  review  his  said  re- 
port, certified  that  he  saw  no  occasion 
to  alter  the  same,  but  the  cause  being 
set  down  to  be  heard  upon  the  said  re- 
port, before  the  Master  of  the  Rolls,  his 
Honour  declared  ^'  that  the  plaintiff's 
'^  demands  of  332/.  8s.  4\d.  paid  to 
''  tradesmen  for  work  done,  and  for 
"  providing  provisions  and  materials 
''  for  the  said  ship,  and  so  much  of  the 
"  sum  of  84/.  16s.  9\d.  as  was  dis- 
''  bursed  by  the  said  plaintiff  on  those 
"  accounts,  were  no^  a  lien  on  the  ^id 
"  ship,  and  dismissed  the  bill  as  to 
'^  them }  but  his  Honour  further  de- 
**  clared,  that  the  said  sum  of  125/.  and 
''  so  much  of  the  said  84/.  16s.  9\d,  as 
"  was  due  for  the  wages  of  the  plaintiff 
''  and  his  seamen  were  a  lien  on  the  said 
"  ship."  Reg.  Lib.  B.  1725,  fol.  477. 
The  reason  of  taking  the  accounts  with 
particular  reference  to  the  9th  of  March 
1715,  appears  to  have  been,  that  on  that 
day  the  plaintiff  was  prevailed  upon  by 
the  defendant  Paine  to  give  a  receipt 
in  full  of  all  demands  in  respect  of 
the  said  ship  (although  no  money  was 
in  fact  paid)  in  order  to  enable  Paine 
to  make  the  mortgage  to  Bemadis^ 
ton ;  in  consequence  of  which  the 
plaintiff's  demand  was  postponed  to 
BerHadiston*8  mortgage,  as  appears  by 
the  decree  made  on  the  original  hear- 
ing of  the  cause.  Reg.  Lib.  B.  1717ff 
fol.  269. 
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thus  employed,  or  who  finds  these  necessaries,  must  resort  to "  Watkiwson 
the  owner  thereof  for  payment,  and  m  such  a  case,  m  a  suit  ton. 
in  the  Court  of  Admiralty  to  condemn  the  ship  for  non-pay- 
ment of  the  money,  the  courts  of  law  will  grant  a  prohibition ; 
and  therefore,  if  the  owner,  after  money  thus  laid  out,  mort- 
gages the  ship,  though  it  be  to  one  who  has  notice  that  the 
money  was  so  Isud  out,  and  not  paid,  yet  such  mortgagee  is 
well  entitled,  ivithout  being  liable  for  any  of  the  money  thus 
laid  out  for  the  benefit  of  the  ship  as  aforesaid,  and  the  ship 
is  no  more  liable  for  this  money  than  a  carpenter  ^  laying  out 
money  in  the  building  of  an  house  has  a  lien  upon  the  house  in 
respect  thereof,  though  by  the  law  of  Holland  he  has ;  but  this 
not  being  the  law  of  England^  such  carpenter  must  resort  to 
those  who  employed  him,  or  to  the  owner  of  the  house  for  his 
money. 

But  it  is  true,  that  if  at  sea  where  no  treaty  or  contract  can 
be  made  with  the  owner,  the  master  employs  any  person  to  do 
work  on  the  ship,  or  to  new  rig  or  repair  the  same,  this,  for 
necessity  and  encouragement  of  trade,  is  a  lien  upon  the  ship, 
and  in  such  case  the  master  by  the  maritime  law  is  allowed  to  ^  [  368  ] 
hypothecate  the  ship.  (1) 


(1)  Vide  Justin  v.  Ballam,  1  Salk.  Snee,  1  Vez.  154.  Samson  v.  Bragin* 
34.  Lister  V.  Baxter,^  Siva, 695.  Ex  ton,  1  Vez.  443.  Wilkins  v.  Car* 
parte  Shank^  1  Atk.  234.    Buxton  v.    mickaely  Doug.  101.  (z) 


{z)  Westerdell  v.  Dale,  7  T.  R.  312.  Plummer,  1  B.  &  A.  675.    Ex  parte 

Hussey  v.   Christie,  13  Ves.  594  5  9  Hnlkett,  2  Rose,  194^  229  j  3  V.  &  B. 

East,  42(5.      Wood  v.  Hamilton,  Ab-  135  j  19  Ves.  474. 
bott  on  Shipping,  140  n.      Smith  v. 


JERVOISE  versus  O'CARROL.  Case  108. 

The  minutes  of  an  order  in  this  cause  were  taken  differently  in    ^J^  Chan- 

1  .         -«       .-./r^i.t  1 »        1  1,         cellor  Kino. 

the  two  register  books,  in  Mr.  Goldsborough  a,  that  the  de-  An  order  for 

fcndant  should  at  the  hearing  appear  gratis,  and  pray  no  day  appcariDg 

over,  but  in  ^Mr.  Price's  book  it  was  only,  that  the  defendant  the  words 

should  appear  gratis,  leaving  out  the  latter  part.  \]  Jendant  ^** 

"  shall  pray  no  day  over." 

The  order  was,  drawn  up  with  the  latter  part  in  it,  (hat  the 
defendant  should  appear  gratis,  and  pray  no  day  over;  upon 
which  a  petition  was  exhibited  for  the  leaving  out  of  these 
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Jbbtoisb  Vn  latter  words,  and  Mr.  Attorney  General  insisting  on  the  behalf 
of  the  petitioner^  that  the  Court  had  given  no  order  for  insert- 
ing them^ 

Lord  Chancellor  asked  Mr.  Attorney  General,  what  was 
the  import  of  these  words,  that  tlie  defendant  shall  appear 
gratis? 

Mr.  Aitomey  General:  These  words  are  taken  to  supply  the 
want  of  service  of  a  subpoma^  that  the  defendant  should  be  as 
much  bound  to  appear,  as  if  proved  he  had  been  served,  and 
are  no  more  than  admitting  service. 

Lord  Chancellor :  Consenting  to  an  order  that  the  defendant 
should  appear  gratis  must  mean,  that  he  should  appear,  and  is 
not  to  make  default ;  so  that  the  former  words  plainly  imply 
the  latter. 

« 

For  which  reason  let  the  order  stand  as  drawn  up,  and  the 
petition  be  dismissed. 


[  369  ]  ATTORNEY  GENERAL  versus  GILL. 

Uwpd  Ciiancel-  Qne  by  will  devised  an  annuity  of  50/.  per  annum,  and  also 
2  Bq!  Ca.  Ab.    ]^^*  '^^  money  to  A.  and  his  heirs,  and  if  A.  died  without  heirs^ 

193.  pi.  13.        then  to  a  charity :  A.  died  without  issue  in  the  life  of  the  testa- 
Devise  of  1002.  ,    1        .  ,.   ,        ,       .  i. 
and  of  502.  per  tor^  and  then  the  testator  died,  and  an  information  was  brought 

ud  his  beira    ^^^'^'^f  ^^  executors  to  establish  the  charity,  to  which  the  ex- 

and  if  A.  die     ecutors  demurred. 

without  heirs ; 

then  to  a  charity.    A.  dies  without  issue^  living  the  testator ;  the  will  void  as  to  the  whole» 

and  the  charity  cannot  take. 

Insisted  for  ^e  demurrer,  that  this  case  came  noyir  as  fiilly 
before  the  Court  as  it  coul4  do  upon  a  hearinj^ ;  an4  as  to  thg 
money,  the  devise  over  after  a  death  without  issue  was  void ; 
and  with  regard  to  the  annuity  it  was  urged,  that  the  words  if 
A.  died  vnthout  heirs,  and  not  saying  heirs  of  his  body,  but  heirs 
generally,  would  be  void ;  and  that  this  was  the  difference  in 
0*0.  Car*  57*  Heme  versus  AUen,  that  if  the  devisee  over  was 
a  brother  or  cousin,  or  any  person  that  was  inheritable,  in  sucli 
case  it  being  impossible  that  the  first  devisee  should  die  without 
heir,  while  the  devisee  over,  who  was  a  brother  or  cousin  should 
be  living,  this  shewed  the  intention  of  the  testator  to  be,  that 
the  words  dying  without  heir  must  be  understood,  dying  with- 
out heir  of  his  body  ;  secus  if  the  devisee  over  was  a  brother  by 
the  half  blood,  or  a  stranger. 

2dly,  As  to  A.  the  devisee's  dying  in  the  life  of  the  testator^ 
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this  was  siud  to  be  wholly  immaterial ;  for  if  the  will  was  void 
at  the  making  of  it,  subsequent  accidents  would  not  make  it 
good  I  quod  ab  initio  nan  valet,  iraclu  temporis  nan  convO' 
lescet. 

Mr.  Attorney  contra :  Ist^  A  will  ought  to  be  taken  agree- 
able to  the  intent,  and  such  intent  must  be  construed  according 
to  common  parlance ;  a  man  is  said  to  die  without  heirs,  or  to 
have  no  heir,  when  he  is  dead  without  issue,  and  this  construc- 
tion ought  the  rather  to  prevail  in  the  present  case,  the  remain- 
der being  limited  to  a  charity. 

2dlt/y  Supposing  the  first  devise  to  be  in  tail,  since  the  de- 
yisee  in  tail  is  dead  without  issue  in  the  life  of  the  testator,  the 
remainder  (which  in  the  present  case  is  to  the  charity)  ought  to 
take  presently ;  which  the  other  side  admitted. 

3dly,  The  Court  ought  not  to  suffer  this  matter  to  be  stifled 
on  a  demurrer,  since  it  is  possible  the  information  itself  may  not 
have  set  out  the  will  truly  or  fully,  all  which  will  appear  at  the 
hearing. 

Lord  Chancellor :  If  the  information  does  not  fiilly  set  out 
the  will  which  gives  this  charity,  it  is  your  own  fault ;  besides 
it  will  not  conclude  you,  for  you  may  amend  your  informa- 
tion (1). 

As  to  what  is  said,  that  the  devise  of  the  remainder  ought  to 
be  supported  as  given  to  a  charity ;  supposing  it  void  if  given 
to  a  common  person,  so  shall  it  be  also  when  given  to  a  charity. 
The  devise  being  to  ji,  and  his  heirs,  and  if  A.  die  without 
heirs,  to  a  charity,  such  devise  over  is  void,  and  the  word  heirf 
shall  not  be  construed  to  signify  heirs  of  the  bodt/y  where  the  de- 
visee over  is  not  inheritable.  (2) 

And  the  death  of  the  first  devisee  in  the  life-time  of  the 
testator  can  make  no  iteration,  if  the  will  was  void  at  the 
making. 

Lastly  J  This  cause  comes  before  the  Court  as  fully  upon  the 
demurrer  as  it  would  do  upon  the  hearing,  and  saves  charges  to 
ttte  parties. 

Wherefore  dlow  the  demurrer.  (3) 


'Attornby 

Gbnbral  V* 

Gill. 


[370] 
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(I)    Sed  vide  Lord    Coningsby    v.  Willis,  Ca.  temp.  Tal.  1.     Tilburgh  v. 

Jekyll,  ante,  300.  Barbuf,  1  Vez.  89.     Morgan  v.  Orif-^ 

(f)   So,  Allen  v.  JSpendlove,  2  Eq.  Jiths,  Cowp.  234.     Goodnght  v.  Dun- 

Ca.  Ab.  3P5.  pi.  H.     Nottingham  v.  ham,  Doug.  264. 

Jennings,  9Ji^t^  1  vol.  23.      Tyte  v.  (3)  Reg.  Lib.  A.  1725,  foL  388. 
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Cask  110.     '       DUKE  OP  CHANDOS  vemu  TALBOT  &  Ux'. 

^lor^KiHof'  The  Duke  of  Chandos  brought  his  bill  against  the  defendants 
Master  of  the    TaUbot  and  his  wife,  to   compel  them  to   perform   articles 

2Ea'ca  Ab  ^'^^'^^^  ^^^  ^Y  ^^^  husband  for  the  sale  of  the  manor  of 
145.  pi.  5.  Shaws  in  the  county  of  Berks,  being  the  wife's  inheritance, 
answer  of  a  ^  ^"^L  late  the  estate  of  Sir  Thomas  Doleman,  to  whom  she  was 

feme  covert,  if  heir, 
separate, 

ou^ht  to  have  ^n  order  to  warrant  It ;  but  if  the  feme  covert's  separate  answer  be  put  in  with- 
out an  order,  and  the  same  be  a  fair  and  honest  answer^  and  deliberately  put  in  with  the  con- 
sent of  the  husband,  and  the  plaintiff  accepts  of  it,  and  replies  to  it,  the  Court  will  not  at  the 
motion  of  the  wife,  or  of  her  executors,  set  it  aside. 

The  wife  answered  separately,  insisting  that  she  was  not 
bound  by  the  husband's  articles,  however,  provided  she  might 
have  13,000/.  of  the  purchase-money  to  dispose  of  to  her  se- 
parate use  (the  whole  purchase-money  being  20,000/.)  and  the 
timber  to  be  valued,  she  was  willing  the  sale  should  go  on. 

The  defendant  the  husband  also  answered,  and  desired  that 
the  articles  might  be  performed ;  the  plaintiff  replied  to  both 
the  answers ;  and  some  of  the  relations  of  the  wife  insisting, 
that  the  wife's  answer  was  gained  by  threats  and  fraud,  it  was 
by  the  Court  referred  to  the  Master,  to  examine  how  and  in 
what  manner  this  answer  was  gained  from  her ;  also 
[  372  ]  There  being  no  order  for  the  wife's  answering  separately,  it 

was  referred  to  the  Master,  to  state  whether  her  answer  was 
regularly  put  in  or  not. 

The  Master  reported,  that  the  defendant  the  feme  covert  did 
advise  about  the  putting  in  of  this  answer,  and  was  fully  ap- 
prized thereof,  and  did  it  with  great  deliberation ;  and  as  to 
the  matter  of  regularity,  he  reported,  that  it  being  put  in  se- 
parately, in  her  favour,  at  her  desire,  and  wi(h  the  consent  of 
her  husband,  and  the  plaintiffs  having  accepted  thereof,  and  re- 
plied thereto,  he  conceived  it  to  be  regular. 

In  the  meantime  the  wife  died,  but  before  her  death,  excep- 
tions to  the  Master's  report  were  filed  as  to  the  regularity. 

Lord  Chancellor  called  to  his  assistance  the  Master  of  the 
Bolls ;  and  on  hearing  counsel  they  both  held,  that  in  regard 
it  was  reported  that  the  answer  was  put  in  by  the  wife  de- 
liberately, by  good  advice,  that  she  was  fully  apprized  thereof, 
consented  thereto,  and  that  it  was  done  at  her  request,  widi  the 
consent  of  her  husband,  and  that  the  plaintiff  had  accepted  of 
it,  and  replied  to  the  same,  therefore  the  feme  covert,  or  any  on 
her  behalf  could  not  assign  that  which  was  done  in  her  feLYom, 
as  an  irregularity. 
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And  the  Master  of  the  Rolls  instanced  in  the  case  of  an  ^^^  of 
essoin  being  granted  to  a  defendant,  where  it  ought  not  to  have  Talbot.  * 
been^  that  there  the' defendant  himself  could  not  assign  this  for 
error,  it  being  done  in  his  favour;  no  more  could  the  defendant 
the  feme  covert,  or  any  on  her  behalf,  object  to  her  having  put 
in  a  separate  answer^  when  it  appeared  to  have  been  for  her 
advantage. 

For  which  reason,  the  feme  covert's  answer  was  resolved  to      [  373  1 
be  regularly  put  in,  and  the  exceptions  to  the  Master's  report 
over-ruled.  (1) 


(1)  Reg.  Lib.  A.  1725,  fol.  410. 


BLAKEVVAY  versus  EARL  OF  STRAFFORD,  Case  in. 

The  pldntiff  brought  his  bill  against  the  Earl  of  Strafford,  as  Lord  Chancel- 
administrator  with  the  will  annexed  of  Sir  Henry  Johison,  to  gei.  Ca.  ia  ' 
be  paid  out  of  assets,  and  shewed  by  his  bill,  that  he  was  a  Cha.  57. 
sail-maker,  and  was  employed  by  Sir  Henry  from  1696,  to  579.  pi.  6. 
July  1707,  to  fit  sail-cloths,  and  other  tackle  to  Sir  Henry's  j^bt  by  sample 
ships,  on  which  account  Sir  Henry  was  indebted  to  the  plaintiff  contract  bar- 
in  3431.  and  that  in  December  1714,  the  plaintiff  received  50/.  stotuteoAi- 
in  part  of  his  debt,  and  that  Sir  Henry  died  the  29th  of  Sep-  mitations,  dc 

\  '  1  1       1  /•     ^"*^  lands  m 

tember  1719,  having  made  his  will,  and  devised  his  lands  to  his  trust  to  pay 
executors  in  intst  to  pay  Im  debts,  and  that  his  executors  re-  vvhether  the  * 
noundng,  the  defendant  the  Earl  of  Strafford  administered  with  ^f^^'^Jf  ^^^ 
the  will  annexed,  will? 

The  defendant  pleaded  the  statute  of  limitations,  and  that 
neither  the  defendant,  nor  (as  he  believed)  Sir  Henry,  made  any 
promise  to  pay  the  debt  in  question  within  six  years  before  the 
bill  brought. 

For  the  plea  it  was  said,  1st,  that  this  plea  of  the  statute 
ought  not  to  be  discouraged  any  more  than  that  of  the  statute 
of  fines ;  it  being  made  equally  for  the  quiet  and  repose'  of 
the  subject,  especially  in  the  case  of  an  executor  or  adminis-  . 

trator,  as  the  present  case  was,  who  might  not  be  supposed  to 
be  able  to  prove  payment,  as  the  intestate,  if  alive^  would  have 
been. 

2dly,  That  by  the  statute  of  limitations  the  debt  was  barred,     [  374  ] 
extinct,  and  become  as  no  debt,  and  therefore  the  will  of  Sir 
Henry  Johnson  subjecting  the  lands  to  the  payment  of  his 
debts,  must  be  construed  to  mean  such  debts  as  were  then  sub- 

VoL.  II.  T 
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Blaibbwav  v.  sisting,  not  stale  demands  barred  by  the  statute,  for  that «  con- 

Strafford,    trary  construction  wo\ild  give  way  for  vexatious  demands,  and 

occasion  people'^  raking  up  old  dormant  pretences. 

On  the  other  side  it  was  argued,  1^^  that  the  statute  of  limi*: 
tatipns.was  f^r  from  extinguishing  the.  debt,  which  was  still 
subsisting,  and  to  be  barred  only  by  pleading  the  statute,  which 
th^  defendant  was  not  bound  to  do ;  that  it  was  plain  the  debt 
was  not  extinguished,  because  the  v^ry  acknowledging  of  it, 
would  revive  and  take  it  out  of  the  statute. 

2dfyj  That  in  this  case  Sir  Henry  Joknson*a  having  paid  50L 
in  1714,  in  part  of  the  debt  was  an  aeknowledgment  that  the 
'rest  was  due,  i^4  t^iat  (his  was  taking  the  case  out  of  the  sta- 
tute. Sir  Henry  dying  in  1719. 
3dlyy  That  the  isdlLof  Siir-fiTeitm  subjecting  his  lands  to  the 
.  payment  of  his  debts  did  create  a  trust,  which  was  not  barred 
Wy^^'^f*^  by  the  statute  oi[ /limitations  j  pd  , they  jcited  the  c«^s^  of  (a) 
2  Vcrn.  141.     Staggers  versus  JFelby^  where  it  was  decreed  by  Lord  Cowper^ 
6ofton  ▼enus  ^j^^^^  ^^^j^  ^  ^y^  subjecting  lands  to  the  payment  of  debts  did 

raise  a  trust,  and  revive  a  debt  barred  by  the  statute  of  limita- 
tions.  '  , 

Lord  Chancellor :  I  would  be  cautious  of  giving  any  relief 
[  375  ]  against  an  act  of  parliament ;  but  it  is  plain  the  debt  is  not 
extinguished  by  the  statute  of  limitations,  since  the  statute 
must  be  pleaded,  which  the  defendant  is  not  bound  to  do ;  and 
if  he  afterwards  will  acknowledge  the  debt,  it  takes  it  out  bf 
the  statute. 

But  let  me  be  attended  with  the  case  of  Staggers  versus 
fFelb^ ;  which  accordingly  was  done ;  and  thereupon  his  Lord- 
ship over-ruled  this  plea  of  the  statute  of  limitations. 

Upon  an  appeal- brought  in  the  House  of  Lords  this  decree 
was  reversed,  and  the  plea  ordered  to  stand  for  an  answer.  (1) 

«  • 

(I)  **  With  liberty   to  except,  but  305,  to  which  case  a  note  is  subjoined* 

''  not  to  oblige  the  defendant  to  make  that  after  a  very  diligent  search  at  the 

"  any  discovevy  «f  the  valae  or  |iarti-  JR^gister-ofiice,  the  author  waa  not  aUtf 

**  culars  of  tl^,  r^  or  personal  estate  to  Sod  any,  further  proceedings  ia  the 

*'  appointed  by  the  will  of  Sir  H,  John-  pause.     Vide  Joiies  v.  Earl  of  Siraf" 

"  son  for  the  payment  of  his  debts,  and  Jhrd,  post.  3  vol.  89.      Legdstick  v. 

"  that  the  benefit  of- the  plea  ^ould  CfownOf  Mos.  391.     Lacon  v.  Briggs,t^ 

**  be  saved  tQ..4hj5.defeQdi»it>  .till  the  Atk.  107, 
*'  hearing  of  the  cause.''    3  Bro.  P.  C. 


DE  [  376  ] 
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^(^^^jf<^ 


METCALFE  versus  BECK  WITH.  Case  112. 

At  the  Rolls. 

On  a  bill  to  settle  the  boundaries  of  the  manor  of  JDale,  of  2  Eq.  Ca.  Ab. 
which  the  platntiiF  was  lord,  and  of  the  manor  of  Safe  which  qq  J'bm  to 
belonged  to  the  defendant,  the  plaintiff  and  defendant  insivting  settle  the 
upon  different  boundaries,  it  was  ordered  that  the  parties  should  a  manor,  it 
give  a  note  to  each  other  of  their  boundaries,  and  that  the  mat-  ^**  decreed 
ter  should  be  tried  in  a  feigned  issue.  (1)  party  should 

give  to  the 
other  a  note  of  their  boundartes»  and  that  it  should  be  tried  in  a  feigned  issue.  And  the  issue 
heio;  fonod  fur  the  defendant  on  the  first,  second,  and  third  trial,  the  defendant  was  not  only 
allowed  tlie  costs  ofaU  the  trials  at  law,  but  also  the  costs  in  equity,  in  reg^ard  the  defendant 
bad  no  bill,  and  the  plaintiff  mi^ht  have  tried  it  at  law  without  coming  into  equity.  On  a  bill 
of  partition,  no  costs  on  either  side,  because  it  is  for  the  bene  lit  of  both  parties. 

Whereupon  a  trial  was  had,  in  which  the  verdict  was  for  the 
defendant,  and  afterwards  a  new  trial  granted,  and  after  that  a  . 
third  trial,  upon  a  certificate  of  the  Judge,  that  the  last  was 
against  evidence ;  and  upon  the  third  trial  also  the  like  verdict 
was  found  for  the  defendant,  so  that  the  boundaries  appeared  to 
be  as  they  were  given  in  by  the  defendant,  and  contrary  to  what 
had  been  alleged  by  the  plaintifTs  bill. 

.  And  now  upon  the  equity  reserved,  it  coming  on  before  the  [  ^11  ] 
Master  of  the  Bolls,  it  was  urged  for  the  plaintiff,  that  as  to 
the  costs  of  the  three  trials,  the  plaintiff  must  submit  to  pay 
*  them ;  but  with  regard  to  the  suit  in  this  Court  the  bill  seemed 
to  be  in  the  nature  of  a  bill  of  partition,  where  neither  side  pay 
costs,  it  being  for  the  benefit,  of  both  parties,  to  have  their 
shares  in  severalty,  and  that  in  the  present  case,  there  was  by 


(1)  But  in  St  Luke'sy,  St.  LeonanTSf    parish  would  not  lie,  it  being  merely  a 
1  Bro.  C.  C.  40.  Lord  Thurlow  thought    question  at  law.  (z) 
that  a  bill  to  settle  boundaries  of  a 


(z)  See  Atkins  v.  Hatton^  2  Aost,  2  Cox,  360.  Speer  v.  Crawter,  2  Men 
S£6.  Woolastan  v.  Wright,  3  Aast.  410.  Miller  v.  Warming tan^  1  Jac. 
801.     Wake  v.  Conyers,  1  ^den,  S31.    &  W.  484. 

t2 
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Mbtcalfe  v.  this  trial  a  plain  advantaffe  to  the  defendant  by  the  bounds  of 

Beck  WITH  *  o  y 

his  manor  being  set  out  by  this  verdict,  in  the  same  way  as 

they  probably  would  have  been  in  a  bill  of  partition ;  for 
which  reason  the  plaintiff  ought  to  pay  no  costs,  and  the  rather 
in  this  case,  in  regard  the  plaintiff  had  a  probable  cause  of  suit, 
and  it  must  be  presumed  that  at  the  hearing  there  was  evidence 
on  both  sides ;  and  therefore,  to  satisfy  the  conscience  of  the 
Court,  it  had  been  sent  to  a  trial,  under  which  circumstances  it 
would  be  hard  to  make  the  plaintiff  pay  the  charge  of  satisfying 
the  conscience  of  the  Court,  when  the  thing  was  in  its  nature 
doubtful. 

'  But  for  the  defendant  it  was  said,  that  the  plaintiff's  bill  in 
this  case  ought  to  be  dismissed,  and  the  defendant  having  no 
bill,  the  dismission  ought  to  be  with  costs ;  otherwise  an  en- 
couragement might  be  given  for  great  vexation,  without  any 
prospect  of  the  least  recompense. 

Master  of  the  Rqlls:  The  objection  that  this  bill  was  in  na- 
ture of  a  bill  of  partition,  seems  to  be  of  some  weight  {z) ;  but 
as  the  defendant  has  no  bill  here,  and  the  plaintiff  might  have 
tried  this  matter  at  law,  and  more  especially  since  no  part  of 
the  issue  is  found  for  the  plaintiff,  who  is  in  .the  wrong  in  toto, 
[  3/8  ]  why  should  he  not  be  within  the  common  rule,  and  pay  costs 
throughout  ?     Dismiss  the  bill  with  costs.  (I) 


(i;  Reg.  Lib.  B.  1726.  fol.  110. 


(z)  But  see  Miller  v.  Warmington,  408 }   but  are    now  divided  between 

1  Jac.  &  W.  493.    The  costs  of  a  suit  them  in  proportion  to  their  interests, 

for  partition  were  formerly  borne  equally  Calmady  v.  Calmady,  ^  Ves.  jun.  568. 

by  the    parties  ;    Parker  v.    Gerard,  Agar  v.  Fairfax,  17  Ves.  555.   Baring 

Amb.  236.    Byde  v.  Mindly,  2  Cox,  v.  Nash,  1  V.  &  B.  554. 


^^^^  "3-  GYLES  versus  HALL. 

^ic^  KiNo"^"  '^"^  plaintiff's  bill  was  to  compel  a  re-assignment  of  a  mort- 
As  to  a  tender  ST^^ge,  &nd  to  stop  the  payment  of  interest  from  the  25th  of 
ofmort'affe  September  1722,  there  having  been  then  a  tender  made  of 
oughTto  b^*    lOOW.  the  mortgage-money  and  interest, 

reasonable  no- 
tice of  paying  it  in  ;  and  if  the  tender  be  insisted  on  to  stop  interest,  the  money  must  be  kept 
dead  from  that  time,  because  the  party  is  t(i  be  uncore  prist.  Six  months  notice  riven  to  pay 
in  tlie  murt^age-iiioney  at  Lincoln's  Ion  Hall,  though  this  be  not  the  place  mentioned  iu  tbe 
proviso  of  the  deed,  yet  where  money  was  lent  in  town,  and  no  objection  made  to  the  no* 
tice,  no  reason  for  a  persooal  tender,  or  to  make  a  man  canry  a  great  sum  to  a  person  in  the 
country. 


DE  TERM.  S.  MICHAELIS,  J726.  378 

It  appeared  that  on  the  day  before  the  25th  of  March  1722,  ^y/jf^^*'- 
die  mortgagor  gave  personal  notice  in  writing  to  the  defendant 
the  mortgagee,  that  he  would  tender  the  money  and  interest 
between  the  hours  of  ten  and  twelve  in  the  morning  at  LificoWs 
Inn  Halt  J  on  the  25  th  of  September  XT  22,  which  accordingly 
was  done. 

Object  by  Solicitor  General  Talbotj  Lincoln's  Tnn  Hall  is 
not  named  in  the  proviso  in  the  mortgage  deed,  as  the  place 
for  the  payment  of  the  money,  and  therefore  the  tender  must 
be  to  the  person.  (1) 

Lford  Chancellor :  The  money  being  lent  in  town,  and  after 
personal  notice  given  for  the  payment  thereof,  and  no  objec- 
tion made  by  the  mortgagee  to  the  place  at  the  time  of  the 
notice,  it  would  be  very  hard  to  make  the  mortgagor  travel 
with  this  great  sum  of  money  to  Oxford,  where  the  mortgagee 
lived. 

But  in  this  case  it  ought  to  appear,  that  the  mortgagor  from 
that  time  always  kept  the  money'  ready ;   whereas  the  contrary     [  379  ] 
thereof  being  proved,  that  the  mortgagor  was  no.t  ready  to  pay 
it,  therefore  the  interest  must  run  on ;  and  decree  the  defen* 
dant  to  re-assign  to  the  mortgagor,  or  his  order. 


(1)  A  tender  must  be  strictly  made,  nell  v.  Blake,  2  £q.  Ca.  Ab.  603.  pi. 

in  order  to  stop  interest  on  a  mortgage,  34.  et  vide  Wiltshire  v.  Smith,  3  Atk. 

Bishop  V.  Church,  2  Vez.  372.    Gar-  90. 
forth  V.  Bradley,  3  Vez.  678.    Shrap^ 


TOWNSEND  Plaintiff, 


JOHN  LAWTON  sen',   EDWARD  LAWo 

TON,      JOHN    LAWTON    jun'     and  >  Defendants.         ^*'"  "^• 
MONTAGUE.  J 

By  a  settlement  on  the  marriage  of  the  defendant  Jb An  Lavoton  ^^^  k^g. 
senior,  lands  were  limited  to  his  use  for  99  years,  if  he  should  3^1  q^  .^ 
so  long  live,  remainder  to  the  defendant  Montague  and  other  Cha.  71. 
trustees  (of  which  Montague  was  the  survivor)  for  the  life  of  749.  pi.  4. 
John  Lawton  senior,*  to  preserve  contingent  remainders,  re-  {^nJJYre^t- 
mainder  to  his  wife  for  life,  remainder  to  the  first  and  second,  tied  to  A.  for 
&c.  sons  of  the  marriage  in  tail  male  successively,  remainders  g„  fu^Vive»  * 

QY^f  ^  remainder  to 

B.  aud  his 
heirs  during  the  life  of  A.  to  support  contingent  remainders,  remainder  to  the  first,  &c.  son 
of  A.  A.  has  two  sons,  C.  and  D.  A.  the  father  having  mortgaged  the  premises,  he  and  hit 
•on  C.  covenant  to  suflfer  a  recovery,  and  to  procure  B.  the  trustee  to  join,  B.  the  trustee  by 
answer  submits  to  the  Court :  the  Court  will  not  compel  the  trustee  to  )oin,  unless  D.  the 
second  son  of  the  marriage  will  consent. 
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TowN»BNoy.      The  wife  was  dead,  and  the  defen4ants  Edward  JfAliotm  and 

Lawton  ■ 

John  Lawton  were  the  ooly  i$sue  of  the  marriage,  and  the  de- 
fendant  John  Lawton  the  father  having  mortgaged  tlie  pre- 
mises to  the  plaintiff,  and  the  defendant  Edward  Lawton  th^ 
son  being  come  of  age,  the  father  and  son  entered  into  articles 
with  the  plaintiff,  and  thereby  covenanted,  that  they  would 
suffer  a  recovery,  and  procure  Mr.  Montague  the  surviving 
trustee  to  join  therein  :  but, 

Mr.  Montague  refusing  to  join  in  mak^ig  a  tenant  to  the 
[  380  ]  prcecipe,  the  plaintiff  brought  this  bill  to  compel  a  specific 
performance  of  the  covenant,  and  that  Mr.  Montagtie  might 
'  join  in  suffering  the  recovery. 

Mr.  Montague  by  answer  submitted  to  do  as  the  Cpurt 
should  direct,  and  John  Lawton  the  younger  son  was  made 
defendant. 

Xord  Chancellor  asked  if  the  younger  brother  would  consent 
that  the  trustee  should  join  in  making  a  tenant  to  the  pnecijie  f 
and  being  told  no  ;  his  Lordship  said,  t^en  he  would  not  de- 
cree the  trustee  to  join,  for  that  he  would  not  take  away  any 
man's  right,  (z) 

Hereupon  it  was  insisted,  that  the  Court  had  done  t^e  like 

536  ^^t  ^d  ^^  ^^^  ^*^  ^^  ^^^  ^''  fFinningtott  the  eldest  son  of  Sir  FrancU 
ManseU  &  fFinnington,  upon  his  son's  marriage  with  Mrs.  Ready  where 
Maosell,  post.  ^^^  JVinningion  the  father  brought  a  bill  against  the  trustee 
for  preserving  contingent  remainders  (he '  himself  being  only 
tenant  for  99  years)  to  compel  him  to  join  in  making  a  tenant 
to  the  prtBcipe  for  a  common  recovery,  and  the  Court  decreed 
he  should  do  it,  in  order  to  make  a  new  marriage  settlement. 

Lord  Chancellor :  I  also  would  do  so,  were  the  like  ease  to 
come  before  me ;  in  the  case  cited,  the  trustee  was  decreed  to 
join,  in  order  to  preserve  the  estate  in  the  family;  but  in  the 
principal  case  you  would  have  the  same  done,  with  a  view  only 
to  alien.  Dismiss  the  bill  as  to  Mr.  Montague  and  the  younger 
son  with  costs ;  but  decree  John  Laivton  the  father,  and  JM" 
ward  the  son  specifically  to  perform  the  covenant  with  the 
plaintiff.  (1)  {y) 


(1>  This  decree  does  not  appear  m    for  setting  down  the  cause  is  entered 
the  Register's  book,  although  the  order    ns  of  the  preceding  Easier  term. 


(z)  See  Basiet  v.  Clapham,  vol.  1.    cree  a  defendant  specifically  to  perform 

3^-  an  agreement  to  do  an  act  beyond  hb 

(y)  But  no^  the  Court  will  not  de-    power  or  his  right.     CrppyiNbrtpn, 


PE  TjSRM.  S.  MICf}AEI.IS,  l^gg.  '       3§1 

-  .K\,  ..I.         ••lit''  <"»  ^' 

DUKE  OF  DEVON  versus  ATKINS.  Ca«  115. 

Aaron  JStnlon  being  seised  of  a  leasehold  estate  for  .three    ^^  C^^^- 
lives,  and 'having  upon  his  daughter's  mBxnsige  settled  the  same 
upon  trustees,  in  trust  td  the  daughter  for  her  life,  remainder  cha.  n.^^ 
to  her  husband,  remainder  in  tnfet  to  her  childrenf,  and  for  want  ^"  ^\^  ^^^ 

'  three  lives 


of  such  children,  then  in  trust  to  the  said '^aron  his  executors  rraDted  to  A. 
and  administrators ;  and  the  daughter  being  dead  without  leav-  ^id  wfmlS" 


ingf  any  child,  iraton,  18  a 

\  personal 

eatat^,  aod  will  on  A/s  death  be  liable  to  aU  his  debts  by  simple  contract  as  a  lease  for  years 
9rotiJ4bcu 

Aaron  Kinton  makes  a  will,  and  devises  the  reversion,  which 
was  thus  reserved  to  himself  and  his  executoi;s,  to  his  wife  for 
life,  and  afterwards  to  his  sister,  and  then  to  his  sister's'son, 
and  dies. 

On  a  bill  brought  by  the  Duke  of  Devofij  who  was  a  coaA" 
derable  creditor  of  Aaron  Kinton^  to  charge  this  estate  with  hia 
debts,' it  had  been  decreed  by  (a)  Lord  Cowper,  that  the  rever-  M  3Veni. 
sion  of  this  estate  for  lives  reserved  to  Aaron  Kinion,  his 
executors  and  administrators,  was  by  the  statute  of  frauds  and 
]jerjuries  made  personal  estate,  and  being  made  such  could  not 
be  devised  away  by  the  testator  in  prejudice  of  his  creditors, 
but  ought  to  be  liable  to  his  debts,  and  sold  for  that  purpose.  *' 

But  the  derisee  in  remainder  after  the  death  of  {z)  Aaron 
Kinton  the  testator,  ndt  being  made  party  to  that  suit,  and  the 
testator's  wife  the  devisee  for  Kfe  being  dead,  he  now  bi^gHit 
this  matter  over  again. 

And  it  was  insisted  upon  by  Talbot  Solicitor  General,  that 
though  the  remainder-man  could  not  t)e  bound  by  the  former  [  382  ] 
decree,  not  hating  been  a  party  thereto;  yet  so  far  might  that  '  ^  -  * 
decree  be  made  tise  of,  to  shew  it  to  have  been  the  opinion  of 
that  great  man  Lord  Cowper^  that  an  estate  jpiur  outer  vie,  when 
'limited  to  executors,  was  personal  estate,  and  as  such,  (i)  dis- 
tributable within  the  statute  of  distribution. 

(b)  Vide  Salk.  464.  &  Carth.  376.  Oldham  v.  Pickering^  contra.     However^ 
though  in'the  Spifitdal  Court  an^  estate  pier  auter^viehe  liot  distributable,  OH  ac- 


•  .1 


9  Atk.  74.  9  Mod.  S3S.    Harnett  v.  Hall  v.  Hardy,  post.  3  vol.  169.   As  to 

Yielding^  2  Sch.  &  L.  549.   Ellard  v.  the  decree  which  may  be  madft  in  such 

Lord    Llandaff,  1    Ba.  &    Be.   244.  a  case,  see  Bennet  College  v.  Carey, 

OtRourke  v.  Percival,  2  Ba.  &  Be.  58.  3  Bro.  C.  C  ^0.  Oreenaway  v.  Adams, 

Howell  T.  George,  1  Madd.  1.    iNeic;*  12  Ves.  395. 

digate  v.  Helps,  6  Madd.  133.    And        (z)  Lege  ''  the  death  of  Me  wife  of 

see  the  cases  collected  in  the  note  to  A.  E.** 
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DuKB  or  Db>      "Mx.Attomeu  General:  Before  the  statute  of  frauds  and  per- 

VON  V  Atxiiis 

'  juries,  it  18  plain  an  estate  'pur  outer  vie  waa  not  considered  as 

personal  estate ;  and  that  statute  says,  that  where  it  is  limited 
to  the  heir,  it  shall  not  go  to  the  executors  or  administrators. 
Put  the  case,  that  one  seised  in  fee  should  convey  to  the  use  of 
himself  for  life,  remainder  to  his  executors,  would  that  be  per- 
sonal assets  ?  and  if  the  executors  are  special  occupants,  or 
take  by  occupancy,  then  it  cannot  be  assets. 

Lord  Chancellor :  The  case  put  of  lands  in  fee  being  limited 
to  executors,  is  different ;  here  the  executors  and  administrators 
are  made  special  occupants  and  also  take  as  executors,  whereby 
the  premises  are  personal  estate  as  naturally  as  if  limited 
originally  to  executors. 

Wherefore  I  shall  decree  this  to  be  personal  estate,  and  con- 
sequently that  it  could  not  be  devised  away  by  the  testator  (2) 
from  his  creditors ;  nevertheless  being  a  specific  devise,  all  the 
'  rest  of  the  testator's  personal  estate  not  specifically  devised 
must  be  first  applied  to  pay  the  debts,  and  if  there  be  any 
other  specific  devise,  the  same  ought  to  come  in  average  with 
[  383  ]  this  and  pay  its  proportion ;  {z)  but  if  that  will  not  serve,  all 
must  be  sold  to  pay  the  testator's  debts.  (3) 

count  of  its  being  a  freehold,  yet  it  seems  as  if  in  a  court  of  equity  it  should  be 
distributablej  and  that  the  admiqistrator  should  be  taken  to  be  a  trustee  for 
general  legacies,  if  any;  and  if  no  will,  then  fbr  the  next  of  kin  :  and  as  the 
administration  may  be  granted  to  one  only  as  principal  creditor,  be  ought  not  to 
go  away  with  the  residue  of  the  estate  pur  auter  vte,  as  administrator.  (1) 


(1)  This  case  is  now  expressly  pro-  ed  to  heirs  is  within  the  statute  of  frau- 
vidcd  for  by  stat  14  Geo.  2.  c.  20.  s.  9.  dulent  devises,  S  &  4  W.  &  M.  c.  14. 
which  enacts  that  the  estate  pur  auter  and  liable  to  specialty  debts.  West* 
vie  shall  go,  be  applied,  and  distributed  faling  v.  Wesifaling,  3  Alk.  460. 

in  the  same  manner  as  the  personal  (3)  Reg.  Lib.  A.  1726.  foL  254. 

estate  of  the  testator  or  intestate,  (y)  by  the  name  of  Duke  of  JDevon  v. 

(2)  So,  an  estate  pur  auter  vie  limit-  Dickens. 


(z)  See  note  to  Hinton  v.  Pinke,    Ves.  425.  Campbell  v.  Sandys,  1  Sch. 
vol.  1.  640.  &  L.  288.    Wellman  v.  Bowring,  I  S. 

(y)  See  Sipley  v.   Waierworth,  7    &  S.  35. 
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BLACKLER  versus  WEBB  &  al%  Caw  116. 

Samuel  Bagwell^  possessed  of  a  considerable  personal  estate,  LordChancel- 
and  having  had  several  children,  some  of  whom  being  dead     ^^    *'*°* 

leaving  children,  made  his  will  dated  the  3d  of  December  1715,  332.  pi.  8. 

and  after  several  legacies  thereby  given,  bequeathed  the  surplus  ^adfive*°hil- 

of  his  personal  estate  equally  to  his  son  James,  and  to  his  son  dreo,  A.  B.  c. 

Peter* %  children,  to  his  daughter  Traverse  and  to  his  daughter  ia'aead  leav-* 

ffebVs  children,  and  his  daup:hter  Man.  and  made  his  son-  ing  several 

.       .  °  cuiiclreDf  and 

in-law.  JBe?{;amin  IVaver^e  sole  executor.  by  will  the  tes- 

tator devises 
the  residue  of  his  personal  estate  to  his  son  A.  and  to  B.'s  children,  and  to  .his  daughter  C  and 
P.'s  children,  and  to  his  daughter  E. ;  D.  is  living  and  has  children ;  decreed  the  children  of 
B.  and  the  children  of  D.  shall  take  per  capita^  and  not  per  stirpes^  as  if  all  named. 

The  fact  was,  that  at  the  making  of  the  will  the  testator's  ^^^^J^f^-^^^ 
son  Peier  was  dead  leaving  several  children,  the  testator's 
daughter  ^annoA  Webb  was  living,  but  her  husband  was  in 
low  circumstances,  and  had  been  twice  a  bankrupt,  and  there- 
fore the  testator  by  his  will  made  some  provision  for  her  sepa- 
rate use. 

The  question  was,  how  these  children  and  grand-children 
should  take,  whether  per  stirpes  or  per  capita  f 

Mr.  Solicitor  General  insisted,  that  the  grand-children  should 
take  per  stirpes,  it  not  being  likely  that  the  testator  should  in- 
tend his  own  children,  his  son  James  and  his  two  daughters 
Traverse  and  Man  to  take  no  greater  share  of  his  personal 
estate  than  each  of  his  grand-children,  some  of  which  were  of 
37ery  tender  years  and  whose  maintenance  and  subsistence  would 
consequently  require  a  very  small  expense;  but  that  the  con-  [  3S4  j 
struction  in  this  case  should  be  according  to  the  statujbe  of  dis- 
tribution of  intestates'  estates,  where,  in  case  of  children  taking, 
they  take  only  the  share  of  their  deceased  parent  and  as  repre- 
sentatives of  the  stock. 

Mr.  Attorney  General  contra :  Such  part  of  the  surplus  of 
the  personal  estate  as  is  given  to  the  grand-children  must  be 
the  same,  and  have  the  same  construction,  as  if  the  testator 
had  particularized  each  grand-child  by  name,  as  John,  Thomas, 
&c.  when  there  could  be  no  question  but  that  the  grand-chil- 
dren must  have  taken  per  capita  and  not  per  stirpes. 

And  as  to  the  statute  of  distribution,  it  is  not  likely  that  the 
testator  in  this  case  understood  the  statute  or  the  construction 
thereof,  or  had  any  allusion  to  it ;  neither  could  this  will  come 
within  that  part  of  the  statute  of  distribution,  in  regard  the 
testator's  daughter  fPebb  was  living,  and  therefore  her  children 
could  take  nothing  by  representation  iVithin  that  statute. 
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To  which  It  was  added,  that  there  was  a  particular,  reason 
why  the  children  of  the  testator's  daughter  Webb  were  inserted 
in  the  will,  because  their  father  was  in  very  low  circumstances 
and  unable  to  provide  for  them ;  and  as  to  the  testator's  ehil* 
dren,  they  all  had  portions  given  them  before  in  his  life-time ; 
and  this  being  additional,  it  was  but  reasonable  that  the  grand^ 
children  should  take  an  equal  share  of  the  surplus  with  the  tes* 
tator's  own  children.  . 

Lord  Chancellor  at  first  seemed  inclinable  that  the  grand- 
children should  take  per  stirpes  only ;  yet  at  length  be  decreed 
that  the  testator's  son  James,  and  the  children  of  the  testator'^ 
deceased  ^on  Peter  and  his  daughter  Traverse,  and  the  children 
of  the  testator's  daughter  fVebb,  and  his  daughter  Man,  (being 
in  all  fourteen  in  number)  should  each  of  theni  take  per  capita, 
as  if  air  the  grand-children  had  been  named  by  their  respective 
names ;  and  ihat  the  gf and-children  could  not  take  accordibg 
to  the  statute,  or  in  alhjsioh  thereto,  forasmtxch  as  the  testat6Hi 
daughter  Tfebh  was  living,  and  so  her  children  could  not  repire* 
sent  her ;  and  to  determine  that  the  grand-children  should  take 
per  stirpes  would  be  to  go  too  much  out  of  the  will,  and'  con** 
trary  to  the  words,  when  the  meaning  of  the  testator  might  be 
according  to  his  words,  and  that  meaning  a  reasonable '  and 
sensible  one.  (1) 


(1)  Reg.  Lib.  A.  1726.  fol.  139. 
So  Weld  v.  Bradbury,  2  Vera.  705. 
Nor  they  v.  Strange,  ante  I  vol.  340. 
Wicker  v.  Miifard,  Harg.  Law  Tracts, 
513.  Malcolm  v.  Martin,  3  Bro.  C.  C. 
50.  Sutter  v.  Stratton,  3  Bro.  C.  C. 
367*  (z)  So,  in  bequests  to  the  re/a- 
tions  or  next  of  kin  of  the  testator, 
the  statute  of  distribution^  though  it 


furnishes  the  rule  as  to  the  objects  of 
the  bequest,  yet  does  not  determine  in 
What  proportions  those  objects  'shall 
take.  Tllunnas  t.  Hole,  Ca,  teoipi 
TaL  251.  Green  v.  Howard,  I  Bro. 
C.  C.  31.  Phillips  v.  Onrth,  3  Bro. 
C.  C.  64.  Rayner  r,  Mowbray,  S  Bn). 
C.C.  234.(y) 


(z)  Tiichardson  v.  Spraag,  ante, 
1  vol.  434.  Lugar  v.  Harman,  1  Cox, 
350.*  Eccard  v.  Brooke,  2  Cox,  213. 
Davenport  v.  Hanbury,  3  Vcs.  257. 
Freeman  ▼.  Parsley,  3  Ves.  421.  Long- 


more  V.  Broom,  7  Ves.  124.  Barnes  v. 
Patch,  8  Ves.  604.  Ex  pdrte  Williams, 
IJ.  &  W.  51. 

(y)  See  as  to  this  point.  Anon.  vol. 
1.  327. 


•^ 
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LOlU?  CLIFFOIIP'3  CASp.  Ca«  117. 

(First  Seal  (rfier  Michaelmas  Term,  before  the  Master  of  the 
Rolls,  in  the  absence  of  Lord  Chancellor.) 

A  SEOUBSTRATION  was  granted,  unless  cause,  against  the  de-  J^j^*  T®'*  ^*_ 
fendant  Liord  Clifford  for  want  of  an  answer :   afterwards  he  mus. 

2  Ea   Cm.  Ah 

put  in  an  answer,  which  being  reported  insuflScient,  it  was  now  7n/'pi.5.    ' 
moved  for  a  sequestration  absolutely,  an  insufficient '  answer  A  acqueura- 
bfeing  no  answer,  and  in  such  (:ase  the  plaintiff  is  to  go  on  first  process 
where  he  left  off*  before  the  insuflSjcient  answer  was  put  in.  Jf^embw  o? 

the  houce  of  commoos,  though  this  is  some  hardship ;  but  if  there  be  a  sequestration  nisi 
a^inst  a  peer  for  want  of  an  answer,  and  the  peer  puts  in  an  answef  whico  is  insufficient, 
yet  the  order  for  sequestration  shatl  not  be  absolute,  *but  a  new  sequestration  nisi. 

Master  of  the  Rolls :  As  in  case  of  a  peer,  or  member  of 
tbe  house  of  commons,  it  is  an  hardship  upon  them  that  a 
sequestration,  which  in  some  respects  is  in  nature  of  ah  execu- 
tion, is  the  first  process ;  so  when  a  sequestration  is  granted 
against  a  peer  rdsi  for  want  of  ah  answer,  it  is  good  cause  [  386  ] 
against  sudh  order  nisi,  to   shew  that  the  answer  is  put  in,  ' 

which  must  be  allowed  for  cause,  and  w^en  that  answer  is  re- 
ported insufficient,  the  plaintiff  must  move  again  de  novo  fot  a 
sequestration,  nm,  whidh  Goldsborough  the  Register  said  was 
the  course  of  the  Court.  (I) 


(I)  Vide  Butler  ▼.  Rashfield,  3  Atk.    the  propriety  of  this  mle^  although  he 
740^  in  which  Lord  Hardwicke  doubted    pursued  it  in  that  instance,  (z}'       i    ^ 


(z)  S.  C.  nom.  Rashleigh  v.  BulUr,  I  Dick.  162.    See  Oregorr.  Lorddrun- 
del,SVeB.  87.  .      - 


SERLE  versus  ST.  ELOY.  c^«  l«. 

One  seised  in  fee  of  lands  near  Oodalmin  in  Surry ,  that  were  At  the  Rolls, 
in  mortgage,  and  likewise  seised  in  fee  of  other  lands,  devised  2  Eq.  Ca.  Ab. 

375.  lA  25 

his  lands  in  Godia/nitii  to  his  cousin  and  god-daughter  Jane  517'^.' 14. 
Styles  at  her  age  of  twenty-one,  subject  to  the  incumbrances  P^^i^JfJTS 
fhat  were  thereupon,  and  ordered  that  the  rents  and  profits  of  p.  to  A.  (his 
the  premises  should,  during  the  infancy  of  his  said  god-daughter,  ft^^°t  hi»r^* 


lands. 


386 


Serlb  v. 
St.  Eloy. 
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be  paid  to  her  father  for  her  sole  use,  and  devised  other  lands 
to  trustees,  in  trust  to  pay  the  testator's  debts.  (1) 

Obj.  The  lands  in  Godalmin  are  devised  subject  to  the  in" 
cumbrances  thereupon,  for  which  reason  the  devisee  roust  take 
them  cum  onercj  and  be  contented  to  pay  off  the  mortgage. 

Master  of  the  RoUs  contra:  The  devise  of  the  estate  subject 
to  the  incumbrance  is  no  more  than  what  is  implied,  for  the 
testator  could  not  do  it  otherwise ;  but  when  the  testator  de* 
vises  other  lands  to  pay  his  debts,  this  must  be  intended  all  his 
debts,  and  consequently  the  debt  by  mortgage  of  Godalmin  is 
part  of  those  debts  which  are  to  be  paid  off  out  of  the  money 
arising  by  sale  of  the  trust-estate ;  and  this  is  the  stronger,  by 


(I)  By  the  Register's  book  this  case 
appears  thus — ^The  testator  began  his 
will  by  **  directing  that  his  executor 
'*  should  pay  and  discharge  all  his  just 
^'  debtSy  and  that  he  should  raise  sofii- 
*'  cient  to  pay  the  same — he  then  de- 
*<  vised  his  manor,  &c.  at  Godalmin  to 
"  (the  plaintiff)  Jane  Styles  and  her 
**  heirs  at  her  age  of  21  or  marriage, 
''  subject  nevertheless  to  the  incum* 
''  brances  that  were  or  should  be  upon 
"  it  at  the  time  of  his  decease,  and  in 
*'  the  mean  time  and  until  she  should 
''  arrive  at  her  said  age  or  marriage, 
*'  the  rents,  issues  and  profits  to  be 
*'  paid  by  his  executor,  into  the  hands 
"  of  her  father  or  mother,  which-ever 
''  should  be  living  at  the  time  of  the 
*'  testator's  decease,  for  the  plaintiff's 
**  sole  benefit  and  advantage.-^He  then 
*'  devised  to  his  brother  Leonard  Child, 
*'  and  his  heirs,  the  reversion  of  the 
**  manor  of  If^.  (after  the  death  of 
'*  M,  F,)  subject  nevertheless  to  the 
**  payment  of  such  of  his  debts  as 
*^  should  remain  unpaid.  And  all  the 
*'  rest  of  his  real  and  personal  estate 
not  therein  before  specifically  dis- 
posed oF,  he  devised  to  (the  defen- 
''  dant)  John  St,  Eloy,  his  heirs  and 
^'  assigns,  in  trust  the  same  to  sell  and 
dispose  of  as  soon  as  conveniently 
might  be  after  his  decease,  and  there- 
''  out  to  pay  his  debts  and  general  lega- 
cies 'f  and  in  case  there  should  be  any 
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deficiency,  and  that  any  of  bis  debts 
and  legacies  should  remain  unpaid, 
then  he  charged  the  same  on  the  re- 
''  version  and  inheritance  of  the  manor 
''  of  W.  and  thereby  directed  the  said 
**•  Leonard  Child,  and  his  heirs,  to  pay 
'^  off  the  same  within  six  months  after 
"  the  death  of  M.  F,  and  he  mode  the 
**  said  John  St.  Eloy  sole  executor."  At 
the  time  of  the  testator's  death,  the 
manor,  &c.  at  Godalmin  were  in  mort- 
gage to  one  Hunt  for  500/.  The  bill 
having  been  amended  in  pursuance  of 
the  above-mentioned  order,  and  the 
cause  coming  on  to  be  heard  before  the 
Master  of  the  Rolls,  **  his  Honour  de- 
clared that  all  the  debts  and  general 
legacies  of  the  testator  were  by  his 
*'  will  to  be  paid  out  of  his  personal 
*'  estate^  and  the  real  estates  devised  to 
the  defendants  St.  Eloy  and  Child, 
and  that  the  mortgage  of  the  defen- 
**  dant  Hunt  on  the  estate  devised  to 
the  plaintiff  was  to  be  taken  as  one 
of  those  debts,  &c;'  Reg.  Lib.  B. 
17^7*  fol.  207-  And  this  decree  was 
afterwards  affirmed  on  appeal  (by 
Leonard  Child)  to  Lord  King,  Reg. 
Lib.  B.  1727.  fol.  300.  This  case 
(although  not  always  approved  of)  has 
been  considered  as  a  leading  authority 
in  Gallon  v.  Hancock,  ^  Atk.  437. 
Marchioness  of  Tweedale  v.  Earl  of 
Coventry,  1  Bro.  C.  C.  *240.  Duke  of 
Ancasier  v.  Mayer,  I  Bro.  C.  C.  454.(y) 


it 
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(y)  See  Howel  r.  Price,  CUfton  v.  JBurf,  vol.  1. 294, 679. 
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the  testator's  having  appointed  the  rents  and  profits  during  the      ^^^^  ^ 
infancy  of  his  god- daughter  to  be  paid  to  the  infant's  father 
for  the  sole  use  of  the  infant,  which  is  as  much  as  to  say,  that 
they  shall  not  go  or  be  applied  in  discharge  of  the  mortgage. 

And  though  the  infant  by  her  own  bill  had  submitted  to  pay     . 
oS  this  mortgage,  yet  his  Honour  said,  he  must  take  care  of 
the  infant,  and  not  suffer  her  to  be  caught  by  any  mistake  of 
her  agent,  {z) 

Wherefore  paying  the  costs  of  the  day,  let  the  infant  amend 
her  bill. 


BS 


(z)  So  Prichard  v.  Kinchant,  Mitf.  21. 


ANONYMUS.  Case  119. 

NoTB ;  the  course  of  the  Court  is,  that  where  a  cause  is  brought  Where  the 
on  upon  bill  and  answer,  and  the  plaintiff's  bill  is  dismissed  as  brought  oa 
against  a  defendant,  in  such  case  only  40^.  costs  is  to  be  paid  ®"*^  ®» *^>^ 
by  the  plaintiff;  but  if  the  plaintiff  has  a  decree  agamst  the  if  the  biUU 
defendant,  though  upon  bill  and  answer  only,  if  the  plaintiff  has  araiurtany 
costs  given  him,  it  must  be  costs  to  be  taxed.  (1)  o/  thedefen- 

^  ^  ^   '  danu.  there 

only  AQt.  costs -are  to  be  paid;  but  if  the  plaintiff  has  a  decree  a^nst  the  dcfendaot, 
though  only  on  bUl  and  answer,  there  costs  must  be  taxed. 

(1)  But  this  practice  was  altered  by  an  order  of  Lord  Hardwicke  on  the 
Wh  oi  April  1748.  Vide  3  Atk.  288. 


PECK  versus  HALSEY,  c^se  120. 

Thb  testatrix  Mrs.  Peck  by  her  will  inter  aV,  after  legacies  At  the  Rolls, 
given  to  several  of  her  relations,  bequeathed  to  her  two  grand-  2  Eq.  Ca.  Ab. 
children  A.  and  jB.  some  qf  her  best  lineUy  and  made  J.  S.  re-  Onebequeatht 
siduary  legatee.  I^'k^^I 

of  her  best  linen ;  this  void  for  the  uncertainty ;  yet  the  Court  recommended  it  to  the  executor 
to  give  some  of  the  best  linen  to  the  le^tee. 

Master  of  the  Rolls:  This  is  a  void  legacy  for  the  uncer-     [  388  ] 
tainty ;  the  best  of  my  Une7i  is  uncertain,  but  some  of  my  best  /^  bequest  of 
linen  is  more  uncertain  still;  if  it  were  such,  or  so  much  of  my  V^^^,?^  **•• 

'  '  ^    best  linen  as 

best  linen,  as  they  should  choose,  or  as  my  executors  should  the  esecutor 

choose  for  them,  this  would  be  good,  and  by  the  choice  of  the  g^  or  as  tb« 

legatee  should  chooM>  bad  been  good* 
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Fece  i;.      lee:atees  or  executors  is  reducible  to  a  certainty,  but  in  this  case 
It  IS  merely  void  for  the  uncertainty. 

However,  afterwards  forasmuch  as  these  were  so  near  rela- 
tions to  the  testatrix  as  grand-children,  and  having  no  other 
legacy  by  the  will,  and  since  it  w^  plain  the  testatrix  intended 
some  linen,  his  Honour  did  by  the  decretal  order  recommend 
it  to  the  residuary  legatee,  to  give  some  of  the  best  of  the  tes- 
tatrix's linen  to  these  legatees  yrf.  and  B.  which  recommenda- 
tion in  the  like  cases  (he  said)  the  Court  had  sometimes  made.  (1) 


(1)  Reg.  Lib.  B.  17S6.  fol.  864.  by  the  name  of  Peck  v.  Peck. 


kH^^Odi^  ^ff^iAm47ie^  l^e^9Y^.jr  ^ Ap^  ^-38 

^  Case  121.  CLAVERING  \>ersm  CLAVERING. 

^    //    Lord  ChanceK  TiiE  defendant  was  tenant  for  life  of  lands  in  Durham^  but  not 

*No.  ^tjjQut  impeachment  of  waste ;  the  plaintiff  was  the  remainder- 
ChltTQ*^"  man  in  tail,  and  in  these  lands  there  were  several  mines  of 
Mo«e.2i9.        coals,  which  were  open  before  the  defendant  the  tenant  for  life 

n  BV.     f^ta      Al\ 

589.  pi.  2.     '  came  to  the  estate,  and  the  tenant  for  life  opened  the  earth  in 

li^"coal  s^'-^^ral  places,  but  (as  it  .was  said)  with  design  only  to  pursue 

mines  may  the  old  vein  of  coals.  And  the  plaintiff  moved  for  an  injunction 

oKhaftTfor*  ^  ®^^y  ^^^  defendant  from  opening  the  earth  in  any  new  place. 

the  working  the  old  vein  of  coals. 

Lord  ChfLncelhr :  TliSs  was  determined  in  the  great  cause  of 

Hellier  v.  Twiford,  in  which  I  was  of  counsel,  the  matter  was 

[  389  ]      tried  at  the  assizes  in  Devonshire  before  Mr.  Justice  Poiwel, 

and  held  great  part  of  the  day ;  there  it  was  proved  by  wit- 

^Jue^Ut^s/  ^Sc^0*yt^     nesses  to  be  the  course  of  the  country,  and  a  practice  well 

S  i^K  91^  jr^^   known  in  those  parts  among  the  miners,  that  any  person  having 

a  right  to  dig  in  mines  may  pursue  the  mine,  and  open  new 

shafts  or  pits  to  follow  the  same  vein ;  and  that  otherwise  the 

working  in  the  same  mines  would  be  impracticable,  because 

the  miners  would  be   choked   for  want  of  air,  if  new  holes 

should  not  be  continually  opened  to  let  the  air  in  to  them;  and 

the  3ame  vein  of  coal  frequently  runs   a  great  way,  and  (as 

jLord  Chancellor  expressed  it)  the  same  mine  of  coals  was  very 

knowable  and  easy  to  be  di^emed ;  besides,  that  to  stop  Jihe 

working  might  be  the  ruin  of  the  coDiery  for  ever ;  and  in  the 

Hatardouft  to  pr^ent  c{^  it  appeared  t;hat  jdiere  was  a  fire  engine  kept  by 

joMtkm  to'     ^^^  tenant  for  life  of  these  niines,  which  carried  off  the  water, 

J^y^^JjJ-  without  which  thp  mine^  would  be  lost,  and  the  working  of  th& 

BiM.  fire-engine  coat  401.  or  50/.  a  week. 
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Theii.itwas  objected  by  the  Attorney  General^  that  these  ^pJJJJJJJq*'' 
miu^s  were  not  opened  when  the  settlement  was  made ;  having  qq^  geised  of 
been  opened  by  the  person  who  by  that  settlement  clahned  an  J*"^*  whcrdn 
eatate-tail,  and  was  since  dead  without  issue,  whereas  the  settle-  mines  not 
ment  gave  only  the  benefit  of  the  mines  then  opened  to  the  ^g^heUmda 
tenant  for  life.  ««  A.  in  tail, 

*■  .  .    J  •  ./       'remainder  to 

Bw  for  life,  A.  opens  the  mines,  works  them,  and  dies  without  issue ;  B.  may  continue  work- 
ing in  all  mines  lawfully  opened. 

•  ..... 

Sed  per  cur* :  It  seems  as  if  the  tenant  for  life  may  work  all 
mines  which  were  lawfully  opened  by  the  precedent  tenant  in 
tail,  though  subsequent  to  the  settlement. 

So  deny  the  injunction. 


THOMAS  DAVIS  Lessee  of  JOIJN  PIERCE,  Plaintiflf;  CA8Er23. 

CRESWICK  NORTON  and  MARY  Ux\  Defendant*.        .  gg^  , 

This  was  an  ejectment  tried  at  Chelmsford  summer  assizes  A.  seised  in 

'      '  ■  '  '  fee  has  a  son 

1/26^  and  thejands  in  question  beiqg  of  small  value,  and  de-  b.  and  a  sister' 
pending  merely  on  the  words  of  a  will,  it  was  by  consent  made  J^yf^gg'^ii 
a  case  to  bp  determined  by  the  opinion  of  Mr.  Justice  ReynoldSj  lands  to  his 

•:     ^  .    ;  ,,  ^  '^  son  B.  in  tail 

who  tned  the  C^USC.  general,  and 

if  his  son  B.  should  die  without  issue,  and  his  wife  should  survive  him,  then  the  wife  to  have 
tihepfdlBsiBeft  fbr  life,  remainder  to  C.  in  fee  ;  B.  the  son  dies  without  issue,  but  testator's  wife 
dies  before  him ;  C.  is  not  entitled  to  the  remainder  in  fee,  because  the  contingency  is  an- 
nexed to  all  the  devises  over. 

Tho  case  was,  TTioma^  Hooker  the  defendant's  uncle  was 
seised  in  fee  of  lands  in  Seward-stone  in  the  parish  of  Waltham- 
holy^.cross^  in  Essex,  and  had  a  wife  Alice,  an  only  son  WiUiam 
Hook^  and  a  sister  Mary  Stratton, 

Thomas  Hooker  the  father,  by. his  will  dated, the  5th  of  July 
1/05,  devised  his  lands  to  his  son  William  Hooker  and  the 
heirs  of  his  body,  and  if  his  said  son  should  di^  without  issue 
of  his  body^  and  the  said  testator's  wife  Alice  Hooker  should 

survive  his  the  said  testator's  son,  then  the  testator's  wife  Aiice 

...  ...  .      ■      {  ,     ■' 

should,  enjoy  the  premises  for  her  life,  and  after  her  decease, 

that;  ^the  premises  should  be  enjoyed  by  the  testator's,  sister 

Mary  Stratton  for  her  life,  and  after  her  decease  £the  testator's 

ton  fVilliam  Hooker  being  dead  without  m\\e  a.H  aforesaid]  the^ 

the  testator  devised  the  premises  to  the  lessor  of  the  plaintiff         , 

John  Peirce,  and  to  two  others  Pt^born  and  Randal  (both     [  ISqI  j   . 

since  dead)  and  to  their  assigns  for  ever.  The  testator  Thomas 

Ifoflker  died,,  the  wife  AUce  did  not  survive  the  testator's  son 

WilUam  Hooker,  but  died  before  him. 


/drfi^^rs^ 


BB  mm,  8.  M«BIiA5W8,  t7i«i 


Cask  123. 


LordChancel- 
lor  KiMO. 

Creditor  com* 
in^in  under 
a  commission 
on>ankraptcyy 
though  only 
to  prove  his 
debt  and  op- 
pose the  bank- 
rupt's obtain- 

fi£te/yet  be 
shall  not  sue 
'the  bankrupt 
at  law,  unless 
he  will  waive 
all  benefit  of 
the  commis- 
sion, not  only 
as  to  the  di- 
vidends but  as 
to  his  voting 
•ITBinst  the 
beokrupt's 
gftiuinif  his 
certiEcate. 


[395  ] 


ANONYMUS.    (On  Petition.) 

UpqN  the  petition  of  a  |)aifkrupt  complaining  that.^.  f>pe 
hU>  cfQflitors  h^  comp  in  under  t|ie  pooimissipn  ^xii^  PF9y?4  ^\^ 
debt,  yet  had  arrested  the  bankrupt,  and  praying  tcj  bjs  dis? 
i^arged :  fhe  counse}  of  tl^e  p^)ier  sidi^  insisted,  tl^  by  the 
j»tatHte  pf  the  1^  J^liz,  cap.  7»  it  js  enac^fi,  t|iat  if  ^  crpditpf 
b^  ifot  fiiUy  8^ti9&^d  out  of  the  bankrupt'^  ^ffect^  he  m^  no(- 

.withstau4iiig  take  his  coprsp  ^t  law  ^8^?^^  ^^  ^^I^PIP^  fPF 
the  re^due  pf  his  debt^  ^  though  by  the  |.  4^iji,  cap,  12,  if 
tb^  bankrupt  has  bis  certificate  signed  by  four  fifths  {s)  in  numb^ 
^d  value  pf  bis  crpfiitprs,  an4  ^Hp?yed  by  th^Xord  Chfmfelkjr^ 
theUi  ^d  pot  ptb^rwisei  i\^p  bankj-upt  is  d]scharge4  pf  b|f 
debts,  y^t  in  )this  case  the  bankrupt  w^  not  within  the  llftef 
ftatute,  so  as  to  hav^  Ips  debts  discharged,  he  b^viffg  not  g«9( 
l^s  certificate  allowed^  and  was  wi|;bin  the  statute  pf  tbf 
13  EUz.  liable  to  hfi  aueji  py  the  creditor  for  the  debt,  ^spi^t 
cially  in  this  case,  the  creditor  coming  into  the  cppimissiof^  fpf 
pq  other  rjsaspn  but  tp  oppose  the  bankrupt's  h|^viug  hi?  ^r- 
^ficate,  which  he  would  have  had,  if  the  creditpr  b^cl  npt  come 
^n  and  proved  his  debt. 

That  the  pre^i^^F  ^^  willing  to  waive  poking  any  ff^ymxUBg^ 
pf  the  bankrupt's  effects  or  estate,  aiid  therefore  it  yffff^  fit  h^ 
^houl4  be  at  libierty  tp  sup  the  bafikrijpt  at  If w,  hp  not  liayifig 
got  any  certificate,  otherwise  the  crec^tor  nn^C  be  undef  ^ 
fi^kmmaf  if  he  had  not  come  inj  the  bankrupt  woi^ld  havf 
^ued  his  pertfficate  signed  by  four  fifties  pf  \^}s  cjeditpm  ijf 
number  and  yalu/s,  and  npytr  b^  bad  pome  in,  though  for  no  pthep 
.ep4  ^ii&n  to  opppsie  the  bankrupt's  havij^g  the  cjs^tij^cate,  yet 


1  Wils.  ia5.  (z)  Avetyn  v.  TTard, 
1  Vez.  480.  LeiUeuVier  ▼.  Tracy,  3 
Atk.  774.  Statham  v.  BeU,  Cowp.  40. 
Bradford  v.  Foley,  Dougl.  63.  Doe  v. 


SAtppard,  Doogl.75.  Hortonv.WkiU 
toAer,lT.ti.S46.  (kitkarpey.Qougk, 
3  Bro.  C.  C.  395.  note.  D,oq  r.  lirabat^h 
S  Bro.  C.  C.  393.  (y) 


(z)  In  p.  B.  contrary  to  the  opinion 
of  the  Colirt  of'  C.  P.  on  the  sanie  will 
in  Roe  v.  Wickett,  Willes,  303. 

(y)  S.  C.  in  K.  p.  4  T.  R.  7Q6. 

{x)  This  nuiiiber  was  retained  in  st. 

5  G. «.  c.  30.  but  reduced  by  49  G.  3. 
r.  121.  8.  18.  to  three  fifths.    By  statl 

6  G.4.  c.  16.8.  1«2,  the  signature?  of 
Ibttir  fifths  tfa  number  and  value  of  such 


creditors  as  have  {proved  debts  to  the 
amount  of  90/.  are  'again  made  neced"« 
«ary  in  the  first  instance  f  but  after  aii 
calendar  months  fron^  the  last  exainina- 
tion  of  the  bankrupt,  the  signatures  of 
three  fifths  in  number  and  value  or 
nine  tenths  in  number  of  such  creditors 
are  sjafficlent. . 


•  ■' 
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endeavours  were  used  to  deprive  him  of  the  benefit  of  the  law    AnowTMoi. 
against  the  bankrupt. 

Lord  Chancellor:  It  has  been  the  construction  of  the  court 
of  equity,  upon  the  latter  statute  which  discharges  the  bankrupt 
of  his  debts,  on  his  procuring  a  certificate  signed  by  four  fifths 
of  his  creditors,  and  allowed  by  the  Chancellor,  that  where  a 
trader  becomes  a  bankrupt,  and  any  one  of  his  creditors  comes 
in  before  the  commission  to  prove  his  debt,  though  with  design 
pnly  to  oppose  the  bankrupt's  certificate,  yet  this  proceeding 
of  the  creditor  is  an  election  to  take '  his  remedy  for  his  debt 
under  the  commission,  and  if  pending  that,  the  creditor  sues 
and  arrests  the  bankrupt,  it  is  taken  to  be  an  oppression. 
Therefore  let  the  creditor  at  his  own  expense  discharge  the 
j^anknipt  out  of  custody. 

But  if  such  creditor  will  wuve  having  any  benefit  under  the 
statute,  stay  a  reasonable  time,  and  there  is  an  improbability 
of  the  bankrupt's  being  able  to  gain  his  certificate  signed  by 
four  fifths  in  number  and  value  of  his  creditors,  or  allowed  by 
the  Court,  in  such  case,  if  the  creditor  applies  to  the  Court, 
declaring  his  consent  to  waive  any  right  or  share  of  the  bank* 
irupt's  estate  under  the  commission,  and  praying  that  he  may 
sue  the  bankrupt,  I  think  it  might  be  reasonable  for  the  Court 
to  give  leave  to  such  creditor  to  proceed  at  law  against;  the 
bankrupt  for  his  debt.  (1) 


(i)  However  it  is  now  settled  that  purpose  of  assenting  to  or  dissenting 

although  tlie  creditor  elect  to  proceed  from  the  certificate.    £t  parte  Capot, 

at  }aw,  be  may  still  come  in  under  the  1  Atk.  219.    Ex  parte  Ztndsey,  1  Atk. 

commission  and  prove  his  debt  for  the  220.  (z) 


(z)  But  at  present  by  stat.  6  G.  4.  2.53.  Linking  v.  Comyn,  2  Taunt.  246. 

c.  10. 8.  B9,  no  creditor  who  has  bro«lght  Ex  parte  Dickson,  1  Rose  98.  Ex  parte 

any  action^  &c.  against  any  bankrupt  Bozannet,  1  Rose,  181.  Ex  parte  Har- 

in  respect  of  a  demand  which  might  denbergh,  ibid.  204.  Watson  v.  Medex^ 

have  Gen  proved  under  the  commis-  1  B.  &  A.  121.    Harlty  v.  Oreenwood, 

sion,  shall  prove  a  debt,  or  have  any  5  B.  &  A.  96.  Ex  parte  Joseph,  1  Hose, 

claim  entered  on  the  proceedings  under  184,  18  Ves.  340.    Ready.  Sowerhy, 

such  commission,  without  reUnquish-  S  M.  &  S.  78.    Ex  parte  Lord,  2  Rose; 

ine  such  action,  &c.,  and  the  proving  421.    Ex  parte  Irving,    Buck,  423. 

orckiifakig  a  debt  shall  be  deemed  an  Bradley  v.  MiUar,  1  Rose,  273.    Ex 

election  to  take  the  benefit  of  such  parte  Stanborougk,  5  Madd.  89.  Mieatk 

commission  with  respect  tp  Jbe  debt  so  v.  HaH  4  Taunt  326.  Young  v.  Hunter, 

proved  or  claimed.    This  section  fol-  16  East,  252.  Ex  parte  Bolton,  Buck, 

lows  ike  ejfect  of  8t.49.  G.  3.  c.  121.  12.   Ex  parte  Read,  1  V.  &  B.  346, 

s.  14,  upon  the  construction  of  which  I  RoSe,  460.     Ex  parte  Prowse,  I  'G. 

the  following  cases  were  decided.    Ex  &  J.  92.  Ex  parte  frith,  1  G.  &  J.  165. 
Wre^  TTooKey,  I  Hose,  394. 2  V.  &  B. 
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Case  124.  Ex  parte  of  the  EAST-INDIA  COMPANY- 

I^rd  ChanceN  A  TRADER  contracted  with  the  Company  at  one  of  their  sales 

^  f^"*  Ah    ^^^  ^^^  purchase  of  a  parcel  of  East-India  goods,  to  be  paid  for 

105.  pL  4.    '    at  a-future  day,  and  before  the  day  of  payment  he  became  a 

cominoo  law,  nooe  should  come  in  on  a  commission  of  bankruptcy  but  such  as  were  creditors 
at  the  time  of  the  bankruptcy,  because  the  bankrupt  could  not  afterwards  char{ce  his  estate. 
But  now  (since  the  7  Geo.  Leap.  31.}  if  A.  p^-es  a  note  under  hand  payable  at  a  future  day, 
before  which  day  A.  becomes  a  banicrupt ;  in  this  case  such  creditor  by  note  shall  come  in. 
But  a  contract  by  A.  at  au  East-India  sale  to  buy  a  parcel  of  goods,  before  which  day  A. 
becomes  a  bankrupt,  this  not  within  the  above-mentioned  statute :  neither  is  a  bond  or  note 
to  pay  money  on  a  coiitiu^ncy,  before  the  happeuin^  of  which  contingency  the  obligor  or 
giver  of  the  note  becomes  a  bankrupt,  within  the  said  statute. 

ZfOrd  Chancellor:  Formerly  in  case  a  trader  contracted  a 
debt  payable  at  a  future  day^  and  afterwards  (but  before  the 
day  of  payment)  became  a  bankrupt,  this  not  being  a  debt 
until  after  the  bankruptcy,  at  which  time  the  bankrupt  could 
not  do  any  act  to  alien  or  lessen  his  estate  to  the  prejudice  of 
his  creditors,  such  contract  was  held  void,  and  the  creditor  not 
allowed  to  come  in  for  a  satisfaction  under  the  commission. 

And  in  some  cases  it  was  thought  hard,  that  if  one,  on  the 
buying  of  goods,  or  for  other  valuable  consideration,  should 
give  a  note  under  his  hand  payable  at  a  future  day,  and  actually 
'  had  the  goods  delivered  to  him,  or  the  money  lent  hini>  and 
before  the  day  of  payment  the  debtor  should  become  a  bank- 
rupt, that  in  this  case  the  creditor  could  not  come  in  under 
the  commission  with  the  rest  of  the  creditors ;  wherefore  for 
the  remedying  of  this,  the  statute  of  7  Geo.  1.  cap.  31,  was 
made.  But  the  present  case  is  not  within  that  statute,  because 
the  goods  were  not  delivered,  nor  was  the  contract  signed  by 
the  party,  (a) 
[  397  ]  And  at  this  day,  if  a  bond  or  note  be  given  by  a  trader  upon 

a  contingency,   and  before  it  happens  the  trader  becomes  a 
bankrupt,  and  then  the  contingency  happens  3  this  is  not  within 

(a)  See  the  statute  in  which  there  are  no  express  words  to  this  purpose.  (1)    • 


(1)  Et  vide  contra  Pattkon  v.  Banks,  Cowp.  540.    Brooks  v.  Lloydr  1  T.  R. 
17. («) 


(«)  But  by  St.  49.  G.  3.  c.  121.  s.  9,  s.  51.  It  seems,  however,  that  the  con- 
debts  due  at  a  future  day  on  contract  tract  in  the  principal  case  was  void  by 
without  writing  were  made  proveable,  the  st.  of  Frauds,  29  Car.  %  c.  3.  s- 1?., 
as  they  are  now  by  st.  6.  U.  4.  c.  16.  the  goods  not  having  been  delivered. 
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the  act,*  neither  shall  the  debt  arising  (a)  after  the  bankruptcy      ^<  P^i^ 

be  satisfied  under  the  commission.  India  Com- 

pany. 

(a)  But  if  the  contingency  happens  before  the  bankrupt's  estate  be  fully 
distributed,  such  creditor  shall  coiue  in  pro  rata.  Vide  post.  497.  Ex  parte 
Caswell,  Sfc.  (z) 


(z)  But  see  now  the  st.  6.  G.  4.  c.  16.  s.  56. 


^.^^U<sr(^ 


BAYS  %er9^\2  BIRD.  Case  125. 

Mr.  Zaach  late  of  Odyham  in  the  county  of  Hants  deceased,    LordCban- 
by  deed  of  settlement  in  1702,  created  a  term  of  500  years  in  2  Eq  Ca  Ab! 
the'  manor  of  Odyhanij  and  the  wastes  and  commons  there,  in  746.  pl«  5. 
trustees  the  defendants  Fields  Jervoise  and  Jtedyardyin  trust  to  ^^^  uf  laud  de- 
pay  debts,  and  for  a  charity,  upon  which  premises  there  was  a  mUcdthe  pre- 
great  quantity  of  timber  growing,  and  the  term  was  not  without  tees  B.  C.  and 
impeachment  of  waste.  ^eaw'in^tJust 

to  pay  debts  and  for  a  charity ;  B.  one  of  the  trustees  beinj^  in  possession^  and  as  a  receiver 
appointed  by  the  Court,  cuts  down  IQOOL  worth  of  timber,  D.  one  of  the  other  trustees  con- 
senting ;  B.  the  trustee  for  the  charity  ^r  as  receiver,  oufcht  not  to  take  advautaj^  of  his 
bavinr  possession,  without  which  he  could  not  cut  down  che  timber,  yet  the  timber  must  be 
valued  according  to  what  it  would  be  worth  at  the  end  of  the  term  of  500  years. 

Upon  Zouch's  death  the  reversion  descended  to  his  heir,  who 
sold  the  reversion  and  inheritance  to  Field  one  of  the  trustees 
of  the  term,  who  was  also  appointed  receiver  of  the  estate  by 
the  Court. 

Field  cut  down  from  the  wastes  and  commons  of  the  pre 
mises  above  18001.  worth  of  timber,  but  left  sufficient  for 
repairs  and  botes  for  the  tenants. 

.   The  question  was,  whether  the  defendant  Field  should  make      [  398  ] 
any,  and  what  satisfaction  to  the  trust  for  the  timber  which  he 
had  cut  down  ? 

Obj.  For  the  charity:  Though  the  timber  was  part  of  the 
inheritance,  and  Field  was  owner  of  the  inheritance^  yet  if  he 
had  not  been  a  trustee  of  the  term  nor  receiver  of  the  estate, 
he  could  not  have  justified  entering  upon  the  premises  during 
the  term  to  cut  down  any  timber ;  and  it  was  compared  to  a  teiSSracha- 
copyhold,  where,  though  the  right  to  the  timber  be  in  the  lord,  rity,  subject 
y^t  cannot  the  lord  enter  to  cut  it  dpwn ;  arid  though  the  timber  chases  the^re- 
if  blown  down  would  belong  to  the  lord,  or  to  the  owner  of  version  in  fee; 

^  '  he  shall  not 

cut  down  the  timber,  if  he  does,  be  must  make  satisfaction  to  the  charity. 
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Bayiv.  BiED.  the  inheritance/ yet  this  would  be  the  act  of  God  5  but  the 
lord  or  reversioner  cannot  by  his  own  act  entitle  himself  to  the 
timber,  which  in  the  present  case  ought  to  be  estimated  accord- 
ing to  the  rate  and  value  it  would  yield  at  the  end  of  the  term 
of  500  years,  at  which  time,  if  standing,  it  would  however  be 
decayed  and  rotten  and  of  little  value ;  and  though  the  de- 
fendant Field  was  a  trustee,  he  ought  not  to  make  use  of  that 
possession  to  the  prejudice  of  the  trust,  much  less  make  an  ill 
use  of  the  possession  he  had  as  receiver,  that  being  to  be  looked 
upon  as  the  hand  of  the  Court,  and  therefore  the  Court  ought 
to  make  him  pay  as  much  as  it  would  have  been  worth  his 
while  to  have  given  the  other  trustees  for  their  leave,  if  it  had 
been  asked  for  the  cutting  down  this  timber,  which  ought  (it 
was  said)  to  be  half,  and  that  it  would  be  very  well  worth  the 
defendant  FieU^s  while  to  give  half  for  such  license,  in  regard 
whatever  he  got  thereby  was  clear  gain,  and  the  termora  had  a 
special  property  in  the  trees,  as  to  the  mast  and  sliade.  (1) 
[  399  ]  *  Upon  this  it  was  proved  by  Field,  that  Redjford,  another  of 
the  trustees,  gave  him  leave  to  cut  down  the  timber  $  and  as 
to  the  termor's  property  of  the  mast  and  shade,  it  would 
hardly  satisfy  the  charity  to  have  an  issue  to  try  the  value  ot 
the  mast  or  shade  during  the  term. 

That  during  the  term,  and  before  the  end  thereof,  it  was 
likely  by  some  tempest  or  accident  the  trees  might  be  blown 
down,  and  then  Field  would  be  entitled  thereto ;  also  that  this 
being  a  common  or  WBSte,  (and  not  indosures)  die  jury  would 
give  but  little  damages  for  the  lessor's  entering  upon  the  hoi 
and  cutting  the  timber. 

JLord  Chancellor :  It  is  plain  that  Field  as  the  purdiaser  of 
the  reversion  could  not  enter  upon  the  premises  to  cut  down  the 
timber ;  and  as  to  Redyard  the  co-trustee's  assent  to  the  cut- 
ting down  of  the  timber  it  was  a  breach  of  trust  in  him,  of 
which  the  defendant  Field  oi^t  not  to  take  any  advantage, 
so  that  something  ought  to  be  pmd  to  the  charity  or  trust  fcr 
their  leave. 

And  on  his  Lordship's  proposing  22021  both  parties  agreed 
thereto,  and  so  the  matter  was  compromised.  (2) 


(t)  Vide  BeiDtcA  ▼.  1Fii(^M,  post  repairs  done  to  the  truslFestaieamoimU 

3  vol.  367.  ii^  to  between  400^.  and  500/.  and  th« 

(2)    It  seems   horn  Reg.    Lib.    A.  special  matter  of  the  report  respecting 

1726.  M.  111.  thai  on  hearing  an  es«  the  cutting  the  timber  coming  on  to 

ception  to  the  Master's  report,  as  to  be  heaid  at  the  same  time,  #Velffo|rere(i 

certain  allowances  made  to  FMi  for  lo  alhw  the  sum  of  90OL  tar  the  tim- 
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-  Aiibthiet'  poiht  arose  ill  tAis  cas6^  iitrhich  wad,  that  the  said  BAtiv:BjilL 
Mr.  Zdueh  by  his  deed  in  1702^  Ranted  hi6  hiihdred  ahd  tna« 
Hbr  6t  Odyhain  in  iTam^ftfr^^  Arid  hid  itianor  of  Wdking  in 
Surry f  and  iill  his  mahori^  lands  and  premises  in  Odfyhxxm  luod 
Woking  aforesaid.    Whereupon, 

The  question  was,  whether  the  grantor's  manor  of  Hartlerow,  What  piuses 
which  was  within  the  hundred  of  Odyham^  but  not  within  the  ijJSJS,**  " 
manor  of  Odyham  or  Woking,  should  pass  by  this  deed  ^  and 
after  debate, 

Z^ord  Chancellor :  An  hundred  is  only  a  franchise  consisting     J[  400  ^ 
of  a  court  called  the  hundred  court,  and  probably  has  the  re-  Oit  ieisedfn 
turn  of  writs,  and  by  such  grant  the  franchise  passes,  but  not  ared  aod  of 
all  the  testator's  lands  within  that  franchise;  (s)  wherefore. by  {f^^^*^* 
the  wolrd  [hundred]  the  trianor  of  Haftlerow  not  being  named  pants  the 
in  the  grant,  does  not  pass,  and  the  rather  in  regard  I  heard  it  ^^^oi^^ 
said  and  offered  to  be^made  out*  that  the  manor  of  Hartlerow  the  franchise, 

^  and  not  the 

and  the  hundred  and  manor  of  Odyham  came  to  Mr.  Zouch's  lands  in  the 
family  by  different  purchases,  and  at  different  times ;  but  where  '***"*"*^* 
Mr.  Zouch  grahts  his  hundlred  fund  manor  of  Odyham^  and  his     - 
manor  of  Wbkingj  and  all  his  manors,  lands  and  tenements  in 
Odyham  and  fPhking  aforesaid,  the  words  [Ot^y/idm  ^fores^td] 
^Ust  have  reference  td,  and  intend  the  hundred  of  Odyharh, 
espieci&Ily  as  the  grant  is  of  all  the  grantor's  manors  and  lands  in 
Odyham  aforesaid,  so  that  though  there  may  be  a  manor  within 
a  manor,  yet  it  is  not  likely  that  Hartlerow  manor  should  be  a 
manor  within  the  manor  of  Odyham,  nor  is  it  pretended  ^o  to 
ibe,  neither  does  it  appear  that  Odyham  is  mentioned  as  a  vill 
In  the  debd,  but  only  as  an  hundred  and  manor. 

But  it  being  observed,  that  Woking  was  named  as  well  as  ^ 
Odyiuim  ;  whereas  WoHng  could  not  be  intended  as  an  hun- 
dred, but  rather  as  a  vill,  and  so  must  Odyhxim  when  coupled 
together, 

Lord  Chancellor :  Then  let  this  be  tried  in  a  feigned  issnd 
at  the  next  assizes  for  Hants,  whether  comprised  or  not  com- 


her*  whereupon  the  exception  was  al- 
lowed as  to  the  sum  of  200/.  and  over- 
ruled as  to  the  rest  Bat  an  appeal 
linim  this  order  (as  well  as  the  other 
order  reported  above)  was  brought  in 
the  House  of  Lords,  which  came  on  to 
be  heard  the  5th  of  Feb.  1730.  by  the 
name  of  Jervoise  v.  Field,  when  the 


sum  of  742/.  12$.  was  ordered  to  be 
paid  by  Field  to  the  charity^  as  a  satis- 
raction  for  cutting  down  the  timber, 
which  sum  of  749^-  i^e.  together  with 
the  200/.  before  allowed,  was  exactly 
half  the  clear  money  for  which  the 
timber  was  sold.  Priuted  case  in  Donu 
Proc. 


8S^ 


(z)  Bee  Atkyhs  v.  Chare,  1  Vent.  399. 
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BATiif/Bita  prised  within  this  grant  of  1702;  and  let  Mr.FiaU'be  de- 
fendant, and  the  rest  of  the  trustees  plaintifis,  and  let  the 
deed  be  admitted  to  have  been  executed  by  jSouch,  and  that 
2^ch  was  at  that  time  seised  of  lands  in  Hartlerow. 


WKSBSm 
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Ca«£  126.  SIR  JOHN  NAPIER  versus  LADY  EFFINGHAM. 

I^rd Chancel-  SiB  John  Napier  nephew  and  heir  of  S\r  Theophilus  Nafier 
MMteroTthe  *®  first  husband  of  the  defendant  Lady  Effingham^  (^o 
RoUb.  after  the  death  of.  Sir  Theaphihis  married  and  survived  Lord 
Upon  a  decree  Effifigham)  brought  his  bill  against  the  Lady  Effifigham  {irtter 
ftStj'unSs""  of)  to  be  relieved  against  a  conveyance  gained  unduly  by  Lady 
STmontS!"  £^i^Aamfrom  her  first  husband  Sir  jra«)pAifai« Napier,  whereby 
after  be  comes  he.  settled  divers  lands  lying  in  the  ,  middle  of  his  estate,  and 
infont  may  likewise  the  manor  of  Shitlingtony  a  manor  that  had  been  long 
answer,  make  }„  the  family,  of  which  there  are  about  200  tenants,  and  this 

a  defence,  and  ,    .       ,         . , «       ^    t  i  •        •      -^ 

examine  Wit-    manor  named  m- the  middle  of  the  parcels,  amounting  m  tpe 
neises  anew,    ^j^j^  ^  ^y^^^  gQQ^  p^^.  ^^^^ .   whereas  the  defendant  by 

her  answer  admitted,  that  the  lands  agreed  by  Sir  TheophUm 
to  be  settled  were  not  above  400/.  per  annum. 

And  the  defendant  Lady  Effingham  preferred  her  cross  bill 
{inter  aV)  to  establish  this  settlement. 
[  402  ]  Lord  Chancellor  Parker  (among  other  things)  referred  this 
matter  to  be  stated  by  the  Master ;  and  afterwards  the  plain- 
tiflf  Sir  John  , Napier ,  an  infant,  exhibited  his  petition. to  his 
Lordship  for  leave  to  bring  a  new  bill,  shewing  that  his  cause 
had  been  mismanaged  by  his  former  solicitor,  and  making  out 
the  same  by  affidavits,  upon  which  the  Court  gave  leave  to 
bring  such  new  bill. 

But  the  defendant  Lady  Effingham  appealing  from  this  order 
to  the  House  of  Lords,  she  was  let  into  the  possession  of  the 
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prenuBes^-- but  ^leove/was  given  the  plaintiff  to  shew  cause  •JJ^p"*'* 
within  six  months  after  he  should  come  of  age.  (1)  {z)  ^ham. 

.«  And  now  Sir  John.  Napier  petitioning  the  Court  that  he 
mi^ht  have  leave  to  amend  his  original  bill,  or  be  allowed  to 
bring  a  new  or  supplemental  bill  as  he  should  be  advised,  and 
also  to  amend  his  answer  to  the  cross-bill ; 

I/ord  Chancellor  called  to  his  assistance  the  Master  of  the 
RollSy  and  after  hearing  counsel  on  both  sides,  this  day  the 
opinion  of  the  Court  was  delivered. 

As  to  what  is  prayed  concerning  amending  the  original  bill, 
there  does  not  appear  to  be  any  precedent  in  this  Court  of  an 
amendment  to  a  bill  in  a  part  wherein  it  has  been  dismissed 
upon  the  merits. 

The  plaintiff  Sir  John  Napier,  now  he  is  of  age,  ought  to 
be  well  advised  how  he  goes  on  in  this  cause/  as  it  is  insisted  at 
the  bar  that  there  was  a  particular  given  in  by  Sir  Theophilus 
for  instructing  counsel  to  draw  the  settlement  in  question, 
which  comprised  this  manor  of  ShUlington. 

But  as 'to  the  present  question  concerning  the  manner  in     [  46^  ]. 
which  the  plaintiff  ought  to  shew  cause^  and  bring  this  matter 
before  the  Court,  it  is  not  to  be  imagined,  that  Sir  John  is  tied 
up  to  the  former  proceedings  only,  for  that  would  be  the  most 
imperfect  relief  which  could  be  given. 

Therefore  this  cause  is  to  be  considered  as  if  there  had  been 
a  common  decree  against  an  infant  relating  to  his  inheritance, 
with  a  nwi  causa  within  six  months  after  he  should  come  of  age, 
in  which  case  it  would  be  plain  the  defendant  might  amend 
his  answer. 

All  infant  defendants  by  their  answers  put  in  an  early  claim 
to  the  care  and  protection  of  the  Court  in  relation  to  their 
right,  and  ought  to  have  it,  forasmuch  as  they  are  supposed 
unable  to  tdie  care  of  themselves;  which  arises  from  the 
general  superintendency  this  Court  has  over  infants ;  all  decrees 
against  them  give  six  months  after  they  come  of  age,  to  shew 
cause ;  and  therefore  Sir  John  Napier  in  the  present  case  ought 
to  have  leave  to  put  in  a  new  answer.  (2) 

And  the  Master  of  the  Rolls  said,  he  looked  upon  this  as  a 


(1)  S  Bro.  P.  C.  1.        (2)  Thin  order  Was  affirmed  on  appeal  to  the  House  of 
Lords,3Bro.P.C.  301. 


(z)   See  Gregory  v.  Molesworth,  3  Atk.  627. 


^NAi[ie^«V    rftatfel-  if  e'durse  itnd  of  right,  (k)  belieViog  lliat  h«  hkd  ifiHUa 
Bin^.'       the  same  upon  a  petition  ex  parte.  (1; 

Note;  The  consequence  of  atl  infant's  |)uttihg  !H  i  Ukw 
ahswer  is^  that  he  may  examine  Witnesses  a-neve  to  prove  hH 
defehoe^  which  ma}*  bfe  different  from  what  it  was  before,  {yf 


(1)  Vide  Fountpin  r.  Cain^  ante  vol.  1. 504.  J7^ne£  v*  JLec,  2  Atk.  531. 


(x)  So  ilno9«  Moae.  67«  (y)  See  Savage  r.  CarrjoU^  1  iB{k  4^  P««  54A» 
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[  404  ] 

Casb  127. 

Lord  Chan^  ^AMV^Lt  Qardiiier  the  plaintiffs  father^  beinf  poM99^  .of  t 

M*""w*"°*  long  term  for  ninety-nine  years  of  the  advoWsoil  of  J^Mrtfloni 

If  atluiydtr^*  m&de  a  mortg^e  thereof  to  the  defendant  by  Way  of  assign- 

^ort^l^  ment  of  the  term,  upon  condition  to  be  void  On  payment  of  th% 

and  becomes  QioiXgage-money  and  interest  at  the  end  of  die  y^ar,  nod  tbarf^ 

void,  it  seems  .     ^i_  ^  i      j  .i    1  -j 

in  this  case  was.a  covenant  m  the  mortgage-deed  that  on  every  avoidiuce 
^^to™*''*eDt *  ^^  ^^  church  the  mortgagee  should  present* 

especially  if  in  the  (|«ed  the  agreemetat  be  that  the  mortgaf^ee  shall  present. 

.    Several  years  after  the  mortgagor  died. 
Onemort-  It  was  admitted  by  Zrord  CAoiicel/or  and  by  the  eounid  on 

nor^ithaa  ^^  sides^  that  if  there  be  a  mortg^  made  df  a  manor,  and 
advowsonap-  an  advowson  appendant^  before  the  mortgage  is  fbi«eli»Bed 
the  church  be-  (tholigh  the  mortgagee  be  in  possession)  yet  the  mbitga|;or  iball 
mofteafM^'  present  if  thfe  church  becomes  void,  for  t*ie  presentation  fi  t» 
thoug^hinpos-  be  presumed  to  yield  no  profit,  and  consequently  cannot  be 
no?pi«Mt  to  accounted  for,  nor  go  towards  satisfaotion  of  the  mortgi^ ; 
^e  church  tm  fi^  which  was  cited  tVood  and  HincAnum  versus  Sir  Thmmm 

the  mortgagre     ^ 

is  foreclosed.    Stanley^  and  also  Mrl  Serjeant  Se%'s  case,  (o)  {%) 

g\)  See  also  2yem,40|.  Amherst  versus.  D^wling}  2  Vera.  549.  Attorney  Gj^aeral  vs(t«« 
esketb ;  and  Preeed.  in  Chan.  71.  Jory  versos  Cox. 

• 

Put  the  principal  case  was  said  to  differ,  nothing  being 
mortgaged  here  but  the  advowson,  so  that  tfie  mortgagee 
eould  have  no  other  satisfaction  than  by  providing  for  a  diild^ 


(z)  Cpm.  Rep.  343.  nom.  Odlly  v.  87.    So^  the  assignees  of  a  bankrupt 

Serjeant  Selby,  S.  C.  2*Freem.  273.  patron  shrill  toot  present  to  a  vacant 

nom.  Dimock't  case^  or  Hohatt  v.  Selhy.  benefice.    St.  6.  6. 4.  c.  16>  0. 77. 
^ee  also  Thextoh  r.-Shtis,  i  Freem. 


relation  or  friend  on  the  advowson's  becoming  void,  and  the   6ahwh»«  f • 

r      t       *  ,  .       ,  Griffith. 

rather  for  that  it  was  the  express  agreement  m  the  mortgage- 
deed,  that  as  often  as  th^  church  should  become  void  the  mort- 
gagee should  present,  which  express  agreement  would  be  goo4  .  I  ^^  J  • 
even  in  a  case  of  a  mortgage  of  a  manor  with  an  advowson 
appendant,  and  this  was  still  stronger,  as  it  was  the  case  of  a 
perishing  term,  where  every  presentee  or  incumbent  would 
have  an  estate  for  life  in  the  church;  to  which  the  Court, 
though  it  gave  no  ojpinion,  yet  seemed  to  incline.  (I)  '     ' 

But  it  appearing,  that  this  bill  against  the  mortgagee  and  Mortmee  of 
His  presentee  was  brought  seven  months  after  institution,  iJfrd  OTescninr^*hSl 
Chancellor  dismissed  the  bill,  declaring  that  as  a  quare  imjpedii  oy  mortgagor 
was  confined  to  the  six  months  after  the  death  of  the  last  in-  bronght  with- 
cumbent,  so  the  bill  seeking  to  compel  the  defendant  to  resign,  |"  ^  monthi, 
and  consequently  to  deprive  him  of  his  living,  ought  by  the  manner  as  a 
same  reason  to  be  limited  to  the  same  time  j  and  the  relieving"  **'**"  ^V^«^ 
against  this  would  be  to  relieve  against  an  act  of  parliament, 
which  had  punctually  been  observed  for  some  hundreds   bf 
years,  ever  since  the  '13th  of  Edward  I.  and  tliat  the  tempus 
iemestre  ought  to  be  as  much  observed  here  as  at  law,  ih  re- 
gard it  tended  to  the  peace  of  the  church.  (2) 

Indeed,  had  a  qtiarie  impedit  been  brought  withm  (Ke  six 
months,  and  the  bill  beeii  preferred  after  the  six  montlis,  tKe 
Court  might,  on  a  proper  case,  give  directions  in  aid  of  the 
quAre  impedit y  that  the  mortgage  shotdd  ndt  be  given  iH  eH-^ 
dence,  &c.  but  here  there  was  no  quare  impedit  brought^  anil 
the  bill  came  out  of  time.    Wherefore 

Per  Cfir',  dismiss  the  bill  as  to  that  part  which  seeks  to  com- 
pel the  defendant  to  resign  hii  fiviiig;  but  let  the  plaintiff 
redeem  the  mortgage  on  payment  of  principal,  interest  and 
costs.  (3) 


(1)  Vide    Mackensie   v.  Robinson,        (3)  This  decree  was  affirmed  on  ap^ 
3  Atk.  559.  peal  to  the  House  of  Lords,  Vide  3 

(2)  Boteler  v.  Allington,    3   Atk.  Atk.  559. 
458.  (z) 

ssssmmmmBsamaHrnKssmsssamBBamsk   • 


(2)  Mutter  V.  Chauvel,  1  Men  475. 
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Case  128.  ANONYMUS. 

^lOT  Kino?**  ^  WITNESS  examined  for  the  defendant  on  one  of  the  intcr- 

A  witDcis  ex-   rogatories  deposed  several  things  very  reflecting  upon ^, 

amioed  at  a     |^  that  he  was  a  vexatious  man,  and  a  stirrer  up  of  suits,  &c. 

commissioD 

swears  re-       for  which  the  witness  was  ordered  to  pay  costs. 

fleeting  wordSf 

yet  be  ought  not  to  pay  costs,  it  being  the  commissioner's  fault  to  take  down  such  de- 
positions. 

And  now  Mr.  Melmoth  seconded  by  the  Attorney  General 
moved  the  Lord  Chancellor  to  discharge  that  order,  insisting  it 
was  more  the  commissioner's  fault,  who  upon  the  commission 
in  the  country,  took  these  depositions,  than  the  witness's ;  for 
the. witness  might  be  an  ignorant  person,  ancif  not  know  what 
was  proper  to  put  down  or  depose ;  but  the  commissioner  must 
be  supposed  to  understand  this,  and  therefore  if  an  answer  be 
reported  scandalous  or  impertinent,  the  costs  by  the  rule  of  the 
Court  are  to  lie  upon  the  counsel. 

Lard  Chancellor :  I  find  the  commissioners  on  both  sides  at- 
tended at  the  examination,  and  since  it  was  the  commissioner's 
fault  to  take  down  any  deposition  that  was  scandalous  or  im- 
pertinent, therefore  discharge  the  order. 

QiUBrCy  If  the  interrogatory  had  led  to  it?  for  it  seems  in 
the  principal  case  it  did  not,  it  being  the  last  general  interro- 
gatory. («) 


(z)  CocksY.Worthington,2Aik.iSS. 


DE  [  407  ] 


TERM.  PASCHiE,  1727- 


Ex  parte  LEFEBVRE.  Caib  129. 

^.  GIVBS  a  promissory  note  payable  to  B.  or  order  for  200Z.  Loid  Chancel- 
value  received,  jB«  indorses  it  to  C  who  indorses  it  over  ^Eq.  Ca.Ai>« 

to  D.  116.  pi.  4. 

A.  giytM  a  pro- 
mitsury  note  for  200/.  payable  to  B.  or  order,  B.  indorses  it  to  C.  who  Indorses  it  to  D.  A.  B . 
aud  C.  becomes  bankrupts,  and  D.  receives  &f.  iu  the  pound  on  a  dividend  made  by  the  as* 
si^ees  against  A.'  D.  shall  come  in  as  a  creditor  for  150/.  only  out  of  B.'s  effects^  and  if  D. 
paid  contribution-money  for  more  than  150/.  it  shall  be  returned. 

^.  becoming  a  bankrupt,  a  commission  of  bankruptcy  issued 
out  against  him,  and  D,  comes  in  as  a  creditor,  and  pays  his 
contribution-money  as  claiming  a  debt  of  200/.  and  proves  the 
debt. 

Then  B.  becomes  a  bankrupt,  and  a  commission  being  taken 
out  against  him,  D.  in  like  manner  as  before,  pays  his  contri- 
bution to  this  commission  as  for  the  whole  debt  of  2001.  and 
proves  it. 

Afterwards  C.  the  last  indorser  becomes  a  bankrupt,  and  on 
a  commission  taken  out  against  him,  D,  (as  before)  pays  his 
contribution-money  as  for  the  whole  debt  of  200L  and  proves 
the  same. 

The  assignees  tmder  the  commission  of  bankruptcy  against 
A.  the  first  bankrupt  pay  a  dividend  to  D.  after  the  rate  of  5i.  . 
in  the  pound  out  of  A,'s  estate,  and  then  the  assignees  in  the  [  408  j 
commission  of  bankruptcy  against  B,  propose  to  make  a  dividend 
out  of  B.'s  estate,  but  refuse  to  pay  D.'s  dividend  as  a  creditor 
for  the  whole  2001.  but  only  for  the  150(.,  501  of  the  200/« 
being  piud  oflf  by  the  dividend  made  out  of  J.  tlie  first  bank- 
rupt's estate. 

Upon  tliis  D.  petitioned  the  Lord  Chancellor,  and  insisted, 
that  as  the  commissioners  in  the  commission  against  JB.  took 
D.'s  contribution-money,  as  of  the  whole  debt  of  2001.  so  they 
ought  to .  allow  D.  a  dividend  for  the  same ;  and  especially  in 
regard  all  the  dividends  which  were  like  to  come  to  him  out 
of  the  estates  of  the  three  bankruptsj  would  not  be  near  »uffi» 
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Kx  pvta  cient  to  pay  his  just  debt  i  and  that  as  to  D.  — —  the  llrst 
drawer  and  the  two  indorsors  were  equally  his  debtors  for  the 
whole  ;  wherefore  it  was  prayed,  that  D.  the  petitioner  should 
have  his  dividend  out  of  the  estate  of  B.  the  bankrupt  for  his 

^  ' '  full  debt  of  2002.  and  not  as  reduced  to  1502.  by  his  having 
received  the  dividend  of  5s.  in  the  pound  out  of  the  estate 
of-rf.        .  .      . 

Lord  Chancellor :  The  5s.  in  the  pound  which  the  petitioner 
D.  has  received  upon  the  dividend  out  of  the  estate  of  A.  must 
be  taken  to  reduce  and  lessen  the  debt  due  to  the  petitioner 
upon  this  note ;  for  as  5f.  in  the  pound  i^  paid  in  part  of  the 
debt,  by  necessary  consequence  so  much  less  of  the  debt  re- 
:  jfytim  due^  and  therefore  the  petitioner  must  take  a  dividend 
9^f9Tfk  debt  of  l5Qi.  only  unpaid  upon  the  note;  but  with  re- 
.  gard  to  so  much  of  the  contribution-money  as  the  petitioner  D* 
paid  to  the  assignees  in  the  commis9ion  of  bankruptcy  sued  out 
against  B.  the  first  indorsor  beyond  the  debt  of  1502.  remaining 
due  on  the  said  note,  let  that  be  refimded.  (1) 


(1)  But  th^  rule  now  Is  that  the  ere-  commission  more  than  what  remains 
ditor  shall  receive  his  dividend  upon  due  at  the  time  qf  the  proof  made, 
the  whole  debt  proved  under  esich  com-  Cooper  v.  Pepys,  1  Atk.  106.  Em 
mission  (but  not  more  than  90«.  in  the  .  parte  Wyldman,  2  Vez.  113>  and  1 
pound  altogether)  although  he  shall  not  Atk.  109.  Si  C.  et  vide  Ex  parte  Rys^ 
be  at  Ub^yto  prove  ander  any  one    wicke,  ante^  89. 


.« J'. 
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J^^,3j     -  LEG  verms  TURNBULL. 

^lOT&iio^*  A  coPTHOLDBR  in  fee  by  will  charges  his  lands  with  payment 
2  Eq.  Ca.  Ab.  ^'  ^  ^^^^  i  ^^  ^^^  '^^  ^^  JBnglandf  but  the  heir  of  the  tea- 
691.  pi.  4.       tatoir  was  an  infant,  and  lived  in  Scotland. 

A  copvholder 

in  fea  1^  will  chargei  hitltDds  with  payment  of  hit  debts,  the  lands  hein^  in  Eni^lattd,  the 
hOr  an  InAnt  in  Scotland ;  the  creditors  bring  their  bill  to  hare  their  debts  paid  out  of  the 
copyhold  premiies;  the  heir  appears,  and  there  is  an  attachment  for  want  of  an  answer;  but 
the  heir  bein;  ap  ln£snt«  the  neat  step  Is  to  brinif  up  the  body  |  the  infant  beinf  in  Seotlaod 
the  plaintiff  is  at  a  stand.  The  infant  must  answer  by  a  certain  time,  or  shew  causa  why  a 
reccdrerihould  Bot  be  appointed. 

A  bin  had  been  brought  against  the  heir  for  satisfaction  of  ^e 
debts  out  of  the  copyhold  estate,  to  which  the^  heir  appeared, 
but  was  in  contempt  for  not  answering. 

Whereupon  Mr.  Solicitor  General  Talbot  moved,  that  th^ 
plainti^  fhight  have  the  like  process  against  the  defendant  the 
infant  aa  if  he  wer^  of  age,  or  else  that  the  Court  would  appoint 
ft  receiver  o^  the  estate  in  question :  for  that  as  the  defendapt 
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A#  f^fm  «Bi«yrt  fttch  fi^fa^  by  t}i«  prot^ptiw  of  the  Ifiwf  of    ^^ Jj^^ J/j^ 
£fiigfiaiK^  so  the  same  ought  to  be  subjei^t  to  thfi  laws  of  -E!;^      .      « -^ 
land ;  and  if  the  Court  should  not  make  some  order  in  this 
case  far  tfaeTelief  of  die  plaintiff^  there  would  be  a  fiuhire  of      ' 
justice,  siap^  >^  deff»idant  being  ap  Infant,  the.  process  after     > 
an  attachment  was  for  a  messenger  to  bring  up  the  body  to  an- 
swer {z),  which  could  n6t  be  in  this  case,  in  regiard  the  defend- 
Hqt  the  ipfiMit  was  tp  J^cqihmd  ;  but  if  )ie  were  of  age,  the  plaio-  *  ' 

tiff  might  proceed  to  a  sequestration  of  the  land  in  question,  imd      .  ^      •  -  ', 
by  that  means  have  a  remedy. 

Lord  Chancellor:  The  Court  0})gh|  to  lend-  its  assistance  in 
this  case,  in  order  to  prevent  a  failure  of  justice ;  and  if  the 
defendant  will  not  answef,  (he  lands  being  in  England,  I  will 
stop  the  rents  in  the  tenant's  hands;  but  \€t  the  defendant 
jinprftr  1»]r  th^  second  seal  after  term,  or  sheiy  c^s^  why  C  4^9  ]  ' 
pvpce/M  sbpuld  not  issue  against  him  as  if  he  was  pf  jfull 
a^  or  why  f^  rfK:eiver  should  pot  be  appointed  of  the  pre^ 


aaoBEttH 


(z)  Eytes  T.  Le  Oros^  9  Ves.  12.  and    against  an  infant  Peer  for  n<it  appear^ 
i  Perkins  v.  Mamofid,  1  t)ick.  287.        ing.  "  Anon.  2  Cha.  Ca.  1)58.*'' 
(y)  §0,  a  Mquestration  was  ghuited 


SIR  ROBERT  DAVBR8  versus  DAVERS.  Cask  131, 


-  I 


iff  the  proofs  of  this  cause  Ae  plaintiff  had  proved  a  certain  Lnrd  Chancel^ 
deed,  and  the.  defendant  on  petition  to  the  Master  of  the  Rolls  '  ^^  ^^' 
got  Ati  birder  for  le&ve  to  inspect  the  de^d,  because  (as  was  said  2  Eq!  Ca.  Ai. 
by  Mr.  SMcitof  General,  in  support  of  the  order)  tlie  deposi-^  ^^'J^^^* 
tfoD  of  the  witness  referring  to  the  deed  made  the  aame  part  of  made  at  the 

.  t_  J        1  *.  '  Rolls,  that  the 

«ie  tteposlUon.  -   defendant 

mi^ht  inspect 
a  decdproved  In  the  cause  and  referred  to  by  the  deposition  as  bein^  part  thereof*  dischargca  by 
Xbra'  Cbancelibr,  for  that  the  defendant  before  hearing  is  hot  (o  ftee  the  stren^  of  the  cause, 
or  9u»/ dfe4  jU>  ^icfc  holes  in  it, 

Mr.  tjitua^dhe  moved  to  discharge  this'  order,  for  that  the 
odber  si^e  caQ  have  no  right  to  see  the  strength  of  my  cause,  or 
die  evidence  of  my  title  before  the  hearing ;  and  if  this  yrere  to 
Ibe  j^aptpd|  sucti'  motions  would  be  made  every  day,  sinc6  it 
would  be  every  one's  curipsity  to  try  to  pick  holes  in  the  deed 
or  siettlement  by  Which  he  is  disinherited,  and  no  such  order  in 
th^  Jlike  case  ^vas  erer  yet  made. 
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lUvBRs  V.        Which  Lord  Chancellor  thought  very  reasonable^  and  there- 
fore discharged  the  order  (1 ) 


(1)  Vide  Hodson  v.  Earl  of  Warringion,  post.  3  vol:  35.  (x) 


(ar)  Gardiner  v.  Mason,  4  Bro,  C.  C.  479.     Wiley  v.  Pistor,  7  Ves.  411. 
Potts  V.  Adair  J  3  Swan.  «68.  n. 


CA«t  132.  ^  y^^^^  MANNING. 

Roiu.    *  An  estate,  which  was  the  reversion  of  an  house  in  Norihamp- 

2  Eq.  Ou  Ab.  tOH  expectant  on  a  life,  was  decreed  to  be  sold  to  the  best 

A  re^rsion  purchaser ;  J.  S.  was  reported  *  the  best  purchaser,  and  that 

^^Mtate  foi^  '^P^'^  absolutely  confirmed  the  1st  of  January  1724,  but  the 

life  is  decreed  conveyance  of  the  reversion  was  not  executed  to  the  purchaser 

U confirmed*  ""^*'  1726,  two  months  before  which,  the  purchaser  was  or- 

theb^npur.  dered  to  bring:  his  purchase-money  into  the  bank,  and  about 

chaser^  and       ^t         •         i     «•<•    i.  ■■  .  .  •  «  .  « 

the  order  that  time  the  life  fell  in,  so  that  the  purchase  proving  a  bene- 
TjM^mi^^  ficial  one,  it  was  now  petitioned,  that  the  purchaser  should  pay 
On  the — I  interest  for  his  purchase-money  from  the  1st  o{  January  1724, 
172C?  a°is     vl^ich  was  the  time  he  was  absolutely  confirmed  the  best  pur- 

oidered  to        chaser. 
briD|:  Mb  mo- 
ney into  the  bank  5  the  life  dropt ;  if  the  life  had  dropped  the  next  day  after  the  report  of  B/i 
bemgUiebest  purchaser  made  abeolute,  the  purchase  must  have  stood ;  and  as  from  thtt  1 
time  the  life  was  wearing,  so  from  that  time  the  purchaser  ought  to  pay  interest. 

L  4 1 1  J  Master  qf  the  Bolls :  From  ,that  time  the  purchaser  was  sure 
of  his  title  and  of  his  purchase,  though  the  tenant  for  life  had 
died  the  next  day,  and  from  that  time  the  life  was  wearing, 
which  is  equivalent  to  the  taking  of  the  profits,  and  in  case  the 
purchaser  had  taken  the  profits,  he  must  certainly  have  paid 
interest:  also  from  the  time  of  the  report  confirmed  absolutely, 
the  estate  is  bound,  and  the  party  who  was  to  convey  is  be- 
come but  a  trustee  for  the  purchaser,  who  ought  to  have  the 
money  ready. 

And  as  it  does  not  appear  that  the  purchaser  from  that  time 
kept  the  money  dead  by  him,  so  he  ought  to  have  no  advan- 
tage of  the  use  or  interest  thereof,  which  seems  to  belong  to 
the  seller,  or  to  those  trusts  for  which  the  estate  was  to  be 
BobL 

Therefore  let  the  purchaser  pay  interest  from  the  time  of  his ' 
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being  confirmed  absolutely  the  best  purchaser  to  the  time 'of     E^pute 
his  bringing  the  money  into  the  bank  (1). 


(1)  Vide  Davy  v.  Barber,  2  Atk.  489.     Blount  v.  Bhunt,  3  Atk.  ^6  («). 


(z)  White  V.  Nutt,  ante,  1  vol.  652.    y.  Hunt^  in  note  to  Achuid  v.  Omsford, 
Qrowsock  V.  iSmtVA,  3  Anst.  877-    Ex    2  Madd.  34. 
parte  MinoTf  11  Ves.  559.    Mackrell 


DE  [  412  ] 

TERM.  S.  TRINITATIS,  172?. 

DEO  t)^«u«  DEG.  Case  133. 

[On  on  Appeal  from  a  Decree  at  the  Rolls.) 

A  BILL  was  brought  by  the  creditors  of  Simon  Deg  the  defend-  LordCbaocel- 
ant's  father  (some  of  which  were  bond-creditors  and  some  sim- 

-  2  En   Ca   Ah 

ple-contract  creditors)  for  the  payment  of  their  debts  out  of  a  500/pL  29. 
personal  estate,  and  out  of  a  trust-estate  created  by  the  will  of  ^^^*  f^'  ^^' 
Simon  Deg  for  that  purpose. 

On  the  marriage  of  the  said  Simon  Deg  with  SUena  WiU 
Uams,  Sir  Simmi  Deg  the  grandfather  of  Simon  Deg  did  by 
deed  of  settlement  in  1695,  settle  lands  in  Derbyshire  and 
Staffordshire  to  the  use  of  Simon  Deg  for  life,  remainder  to 
Sifetia  his  wife  for  her  life,  remainder  to  the  first  and  every 
other  son  of  that  marriage  in  tail  male  successively,  with  divers 
remainders  over,  remainder  in  fee  to  one  Deg  a  relation,  with  a 
covenant  in  the  settlement,  that  3500/.  being  the  wife's  fortune, 
should  be  laid  out  in  a  purchase  of  lands  in  fee-simple,  in  the 
names  of  trustees,  and  settled  to  the  same  uses. 

In  1722,  Silena  the  wife  dies,  leaving  three  sons  by  this  mar-     [  413  ] 
riage,  the  defendant  Sinwn  Degj  William  and  John. 

Simon  Deg  laid  out  30002.  part  of  his  wife's  portion  of 
3500{.  in  the  purchase  of  lands,  and  buys  them  in  his  own 
name. 

Afterwards  Simon  Deg  marries  the  plaintiff  Jam  his  second 
You  II.  X 
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m«  V.       ^{fe^  ^th  whom  he  has  20001.  portion,  and  covenants  to  add 

'^'        2000Z.  tx)  her  20001.  apd  to  raise  a  forther  sum  of  4000L  by 

2001,  per  annumf  and  to  lay  the  same  all  out  in  lands,  to  be 

settled  to  the  use  of  himself  and  his  wife  Jane  for  their  lives, 

with  remainder  to  their  children. 

But  durinf^  his  first  marriage,  by  indentures  of  lease  and  re- 
lease dated  the  1st  and  2d  of  Feb.  1705,  reciting  the  covenant 
for  laying  out  the  3500/.  in  the  purchase  of  lands  and  settling 
them  in  the  same  manner  as  the  said  lands  were  settled  upon 
Silena's  marriage,  and  reciting  further,  that  this  3500L  had 
been  all  received  by  Simon  Deg  the  defendant's  father,  and 
also  that  lauds  in  Derby^  together  with  lands  in  Mapletorij  had 
been  purchased  with  part  of  this  trust-money,  and  that  there 
was  a  defect  in  the  said  settlement  made  upon  the  said  Silena*s 
marriage,  in  that  there  was  no  provision  made  for  younger  sons 
of  that  marriage ;  therefore  Simon  Degj  for  supplying  that 
defect,  and  in  pursuance  of  the  trust,  conveyed  the  lands  in 
Derbyshire  and  Mapleton  to  trustees,  to  the  use  of  Simon 
Deg  the  defendant's  father  for  life,  remainder  to  the  said  trus- 
tees for  1000  years,  in  trust  for  raisin|^  such  sums  for  the 
benefit  of  the  two  younger  sons  by  Silena  (not  exceeding  in  the 
whole  4000i.)  as  the  said  Simon  Deg  the  defendant's  father 
[  414  ]  should  appoint,  remainder  to  the  first,  &c.  son  of  the  said 
/Simon  Deg  by  the  said  Silena  in  tail  male,  remainder  to  the 
first,  &c.  son  of  the  said  Simon  Deg  by  any  wife  in  tail  male^ 
remainder  over  to  the  same  uses  as  were  limited  in  the  deed  of 
settlement  made  upon  the  said  Silena's  marriage,  with  a  power 
of  revocation  reserved  to  the  said  Simon  Deg  (the  defendant's 
fiither)  by  any  instrument  in  writing  attested  by  two  or  more 
credible  witnesses. 

17  June  1715,  Simon  Deg  makea  his  will  attested  by  three 
witnesses,  and  therein  by  express  words  devises  his  htndfi  in 
Stqfford»hir9  and  all  his  lands  in  Derby  and  elsewhere  in  the 
county  of  Derby j  and  the  equity  of  redemption  thereof,  and  all 
his  personal  estate  to  trustees  (viz.)  Lord  Macclesfield  and 
.■  —  FooJe,  Esq.,  and  to  their  heirs,  executors  and  admini* 
strators,  in  trust  that  they  should  sell  all  these  devised  premises, 
and  thereby,  together  with  his  personal  estate,  pay  all  his  dei]% 
and  the  surplus  to  be  applied  as  by  will,  leaving  the  trustees 
executors. 

Soon  after  the  testator  Stmon  Deg  dies,  leaving  three  sons 

by  his  second  wifis,  being  indebted  SOOUt.  and  upwards  by  mar* 

l30.^Mn     "*^  articles  (which  is  a  debt  by  (a)  specialty)  and  5701.  by 

venunBen-     ^mpl«  contract,  and  233 IL  fior  rents  and  profits  reoeived  by 

son. 
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Simon  Deg  after  hb  first  wife's  death,  from  an  estate  that  upon       ^^  ^^ 
the  death  of  his  said  first  wife  did  belong  to  the  defendant 
Simon  Deg  his  eldest  son. 

And  upon  this  case  the  several  following  points  arose,  and 
were  determined. 

1st,  That  though  money  had  no  (a)  ear-mark,  insomuch  that  ^^]  ^^chJfu 
if  a  receiver  of  rents  should  lay  out  all  the  money  in  the  pur-  84.  Kirk  t. 
chase  of  land,  or  if  an  executor  *  should  realize  all  his  testator*s  je^,  Haicott 
assets,  and  afterwards  die  insolvent,  yet  a  court  of  equity  can*  w^^***?"^' 
pot  charge  (l)  or  follow  the  land:  nevertheless  in  the  present  ear-mark^and 
case,  where  the  defendant's  father  Simon  Deg  by  his  deed  had  il^J  ot1i« 
owned  the  receipt  of  the  money,  and  that  he  had  laid  out  the  things  i%  can- 
9ame  in  the  purchase  of  lands  in  Derby  and  Mapleton,  this  g^ed ;  there- 
was  resolved  to  amount  to  a  declaration  of  trust,  and  to  raise  a  ^^^  ^  ^I^" 

^  ceiver  of 

specific  lien  upon  those  estates  (2).  rents,  or  if  «a 

executor  in 
ftruit  Uyt  oat  th«  rents  or  the  auete  in  a  pnrcbate  of  lands  in  fee,  and  dies  insolvent,  the  pur- 
chase wiU  not  be  liable  ;  but  where  A.  receives  a  sum  of  money,'  which  he  covenants  to  lay 
out  in  land  to  be  settled  to  certain  uses,  and  afterwards  purchases  an  estate  which  he  does 
Bot  settle,  but  does  by  writang:  own  that  this  purchase  was  made  with  the  trust  money,  this 
binds  the  estate,  and  is  a  declaratiou  of  trust. 

[  *415  ] 

And  though  it  was  made  a  c]^uestion  at  the  former  hearing, 
whether  the  will  of  Simon  Deg  the  father  devising  all  his  lands  made  himself 
in  Derby  and  elsewhere  in  the  county  of  Derby  to  trustees  for  JJ^andsTJ'*^^ 
the  payment  of  his  debts,  (the  testator  having  no  other  lands  Dale,  with  a 
there  than  the  lands  in  question)  did  not  amount  to  a  revoca-  writiD|^/&c. 
tion  of  the  settlement  in  1 705,  since  the  will  devised  the  same  ^  revoke 

these  uses, 

lands  to  different  uses,  and  the  circumstances  required  by  the  and  limit  new 
power  were  observed,  though  the  power  itself  was  (3)  not  men-  afterwards  by 
tioned ;  which  question  was  referred  to  the  Judges  of  the  Com-  will  devises 

'  ^  ^  all  his  lands  in 

I>ale,.&c.  to  J.  S.  having  no  o&er  lands  in  Dale  exceptinfp  these,  they  shaU  pass,  if  the  wiU 
be  circumstanced  as  the  power  requires,  though  no  mention  be  made  of  the  power. 


(1)  But  the  Court  thought  other- 
wise in  the  cases  of  Balgney  v.  Ha- 
milton,  Amb.  414.  Ryal-  v.  liyal, 
Amb.  418.  Lane  v.  Digkton,  Amb. 
409(*). 

(2)  Where  a  man  covenants  to  lay 
out  money  in  the  purchase  of  land  to 
be  settled,  and'  afterwards  purchases 
land,  but  does  not  settle  it^  yet  he  shall 


be  presumed  to  have  purchased  with 
intention  to  perform  his  covenant^  and 
the  land  purchased  shall  be  bound  to 
the  uses  of  the  settlement.  Lechmere 
V.  Lord  Carlisle,  post.  3  toI.  298,  and 
the  cases  there  cited. 

(3)  Vide  Tomlinson  v.  Bighton,  ante 
1  vol.  149. 


(^)8ee&i£;ife9iv.iSbtt;den,lBro.C.C.  48.  Savage  v.  Carroll,  1  Ba.  &  Be. 
582. 1  Cox,  1^5.  Perry  v.  Phelips,  4  265.  Taylor  v.  Plumer,  3  M.  &  S. 
Ves.  108.  Lenchy.Lench,'iOVt3,Bn.  562.  Liebman  v.  Harcourt,  2  Mcr. 
Xev;ts  V.  MadockSy  8  Ves.  150^  17  Ves.    513. 

x2 
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T^v.  inon  Pleas,  who  determined  that  the  will  operated  as  arevo^ 
cation ;  yet  it  was  now  held,  that  the  will  only  operated  as  a 
devise  of  the  legal  estate,  still  subject  to  the  trusts  before  de- 
clared for  the  benefit  of  the  defendant  Simon  Deg  the  eldest 
son ;  and  that  the  trusts  being  once  declared,  he  (the  father) 
could  not  annex  a  power  of  revocation  to  it,  or  limit  a  term 
thereout  for  the  benefit  of  his  younger  sons  by  his  said  first  wife. 
[  416  1  2d/y,  It  had  been  objected,  with  regard  to  the  lands  not  af- 

to  Le^torT  fect^t*  '^y  settlement,  that  the  devise  being  to  the  executors 
oj »n«q**»ty  and  their  heirs,  to  be  sold  for  payment  of  debts,  these  lands 
only,  tbCTis^  (according  to  the  cases  in  1  Leo.  224.  Alexander  versus  Ladjf 
^u^^d^^  Greshamy  1  Lev.  224.  Dethkk  versus  Carravan,  1  Ro.  Jbr. 
to  be  applied  920.  plac.  6.  and  Hard.  Rep.  405,  Berwell  and  Salter  versus 
of  creditors  Covrant)  were  legal  assets,  and  consequently  the  debts  must  be 
equally.  ^^\^  {jj  ^  course  of  administration ;  otherwise,  At  the  devise 

were  to  trustees  who  were  not  executors,  or  to  executors  and 
also  to  (1)  a  third  person  a  stranger,  in  either  of  which-  cases 
they  would  be  only  equitable  assets ;  but  in  the  present  case 
the  devised  premises  being  legal  assets,  must  be  administered 
according  to  law$  and  consequently  specialty  debts  were  to  have 
the  preference  in  payment ;  to  which  at  the  first  hearing  the 
Master  of  the  Rolls  seemed  not  to  agree,  in  regard  geherally  all 
devises  for  payment  of  debts  are  to  executors :  and  see  2  Fern. 
138.  accord\  (2).  ;  -  - 

(1)  Vide  Lord  Masham  v.  Harding^  Bunb.  339.  Blatch  v.  Wilder',  1  Atk. 
Bunb.  339.  420.    Yet  iome  of  the  old  cases,  con- 

(2)  Upon  the  principle  of  law,  that  sidering  the  devisee,  &c.  in  the  double 
whatever  came  to  the  hands  of  a  person  character  of  trustee  and  executor,  pre- 
in  the  character  of  executor  or  by  rea-  ferred  the  former,  and  consequently 
son  of  his  executorship,  should  be  as-  made  the  assets  equitable,  Hickson  v. 
se<s  irf  his  hands  (acpording  to  the  cases  Witham,  Finch,  196.  Anon.  9.  Vem. 
in  Lev.  Hard.  &c.  cited  above)  the  133.  and  the  later  cases  incline  strongly 
generality  of  the  old  cases  determined  to  this  '  construction,  Ckamberg  v. 
that  money  arising  by  sale  of  lands  de-  Harvest,  Mos.  123.  Hall  v.  Kendal, 
vised  to,  or  subjected  to  the  power  of,  Mos.  328.  Prowse  v.  Abingdon,  1 
executors,  to  sell  for  payment  uf  debts  Atk.  484.  Lewin  v.  Okeley,  2  Atk. 
and  legacies,  should  be  legal  assets  in  50.  Silk  r.  Prime,  1  Bro.  C.  C.  138. 
their  hands  (although  they  could  not  note.  Barker  v.  Boucher,  1  Bro.  C  C. 
be  charged  with  the  value  of  the  lands  140.  note.  Newton  v.  Bennet,  I  Bro. 
before  sale).  Girling  v.  Lee,  1  Vern.  C.  C.  135.  Batson  v.  Lindegren,  2 
63.  Hawker  v.  Buckland,  2  Vern.  106.  Bro.  C.  C.  94.  Still  however  it  seems 
Greaves  v.  Powell,  2  Vern.  24^.  Cut-  that  where  an  estate  descends  to  the 
terbackv.  Smith,  Pre.  Cha.  127.  Anon,  heir  charged  with  payment  of  debts,  it 
8  Vern.  405.  Bickham  v.  Freeman,  will  be  legal  assets/  Freemoult  v.  JDe- 
Plre.  Cha.  136.  Walker  ▼.  Meager,  dire,  ante,  1  vol.  430.  Plunkett  v. 
post.  552.    Lord  Masham  v.  Harding,  Penson,  2  Atk.  290  {z). 


(*)  So  Young  v.  Dennety  2  Dick.  452,    But  contra,  Hargrave  v.  Tindat, 
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However,  it  was  now  resolved  that  the  premises  devised  being  ^^  v- 
mortgagted  in  fee  by  the  testator,  and  he  having  nothing  but 
an  (1)  equity  of  redemption,  could  be  only  equitable  assets,  and 
tonsequently  must  go  among  all  the  creditors  equally ;  foras"* 
much  as  a  debt  by  judgment  and  a  debt  by  simple  contract  are 
in  conscience  equal. 

3dfy,  The  next  point  (and  what  was  principally  appealed  A'^*^?**"^ 
from  in  his  Honour's  decree)  was,  that  he  had  (a)  decreed,  penonal 
that  though  the  specialty  creditors  were  at  liberty  to  take  their  ^^^tJ^**a«a 
preference  out  of  the  personal  estate,  yet  in  case  these  should  their  heirs,  in 
come  in  upon  the- lands  devised  in  trust  to  pay  all  the  debts,  and  pav  all  his 
they  should  first  ♦  bring  into  hotchpot  what  they  had  received  ^«J>*«»  Jj»  ^^ 
out  of  the  personal  estate.  only  equitable 

assets,  and  the 
testator  leaving  debts  by  bond  and  simple  contract :  if  the  bond  creditors  are  paid  part  out  of 
the  personal  estate,  they  shall  brin^  it  back  again  into  hotchpot,  if  they  would  be  paid  any 
thing  out  of  the  real  estate. 

Against  which  it  was  objected,  that  the  specialty  creditors,  as  [  *417  ] 
to  the  personal  estate  of  the  testator,  were  to  have  the  pre- 
ference and  to.be  first  paid;  and  for  the  residue  of  their  debts 
remaining  unpaid,  they  ought  to  come  in  with  the  simple-con- 
tract creditors  upon  the  {b)  trust-estate  ;  that  the  testator  had 
no  power  over  the  personal  estate,  so  as  to  exempt  the  same 
from  his  debts,  or  from  payment  in  a  course  of  administration ; 
and  therefore,  if  the  devise  were  of  the  personal  estate  to  be 
equally  divided  betwixt  his  specialty  creditors,  and  simple- 
contract  creditors,  this  would  be  void,  and  the  specialty  cre- 
ditors would  have  all ;  so  that  the  devise  of  the  personal  estate 
being  void,  it  was  as  if  it.  were  entirely  omitted  out  of  the  will, 
or  the  devise  was  only  of  the  real  estate  for  the  payment  of 
debts;  and  for  the  payment  of  debts  must  signify  the  payment 
of  all  debts,  which  would  .take  in  those  by  specialty  as  well  as 
by  simple  contract ;  besides,  in  this  case  the  fact  happened  to 

(a)  Upon  the  special  matter  of  the  Master's  Report,  16  April  1724. 

(b)  Vide  the  case  in  vol.  1,  228.  of  Carr  versus  Countess  of  Burlington. 


.    (1)  Vide  the  case  of  Sir  C/iar/es  Cox's  Mos.  328.  it  seems  not  to  have  been 

creditors,  post.  3  vol.  341.    But  from  decided  on  the  ground  of  the  premises 

the  manner -in  which  the  case  of  Deg  devised  being  an  equity  of  redemption, 

V.  Deg  is  mentioned  by  the  Master  of  but  upon  the  principle  mentioned  in 

the  Rolls  himself,  in  Chambers  v.  Har'  note  2.  sup. 
vesty  Mos.  123.  and  Hall  v.  Kendall^ 


I  Bro.  C.  C.  136.  n.     Baileif  v.  Ekins,    Ves.  26.     Clay  v.  Willis,  1  B.  ft  C. 
7  Ves.  319.    Shiphard  v.  Lutwidge,  8    364. 
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^^  ^'  be,  that  if  the  specialty  creditors  were  to  bring  into  hotch* 
pot  what  they  received  out  of  the  personal  estate,  Aey  then 
would  receive  little  or  nothing  out  of  the  real  estate  $  and 
consequently  the  devise,  as  to  them,  for  payment  of  their 
debts  with  the  other  creditors  out  of  the  real  estate,  would  be 
vain.    . 

However,  this  part  of  the  decree  was  affirmed  by  the  Lord 
Chancellor,  in  regard  the  testator  had  connected  together  his 

[  418  J  real  and  personal  estate  with  a  view  that  all  should  go  equally 
to  pay  his  debts,  and  he  might  give  his  equitable  assets  in  what 
manner  and  upon  what  terms  he  pleased :    for  instance,  he 

y  might  dispose  of  them  in  tinist  to  pay  his  simple  contract  debts 

only  (z),  though  it  was  true  he  had  no  power  by  his.  will  to  dis- 
pose of  his  personal  estate  from  his  creditors,  or  to  devise  it  for 
satisfaction  of  his  simple  contract  creditors,  in  preference  to 
his  specialty  creditors ;  but  these  equitable  assets  being  entirely 
within  his  power,  he  might  let  in  the  specialty  creditors  for  a 
satisfaction  thereout,  under  what  terms  he  should  think  proper ; 
and  it  was  a  very  ill  argument  to  say,  that  the  specialty  ens 
ditors  had  received  so  much  out  of  the  personal  estate,  as  to 
make  it  not  worth  their  while  to  bring  it  into  hotchpot ;  for  the 
more  they  had  received  of  the  personal  estate,  the  less  need  they 
had  of  the  aid  of  a  court  of  equity  to  be  paid  out  of  the  trust 
estate  (1). 
The  testator's       In  the  last  place  it  was  objected,  that  the  defendant  ISmon 

who  Vp^Ttd  ^^S  ^^^  *^«>r  ^^^  ^^^  ^  ^  1®^  ''^to  this  fund  of  the  equitable 

the  wiifas  to  assets  devised  for  the  pa3rment  of  debts,  since  the  Derby  estate 

fancU^devised  ^^^  P^>'t  of  the  land  devised  to  pay  the  debts,  and  the  eldest 

J**frf**y*°P*y  son  opposed  this  estate's  being  made  liable  to  them,  in  which 

beiD^  acre-  he  opposed  his  father's  ^vill,  and  hindered  as  much  as  he  could 

into'thereBi-  *^  taking  eflFect ;  and  in  case  the*^  defendant  the  eldest  son 

due  of  the  would  take  any  advantag'e  of  the  will,  he  oueht  to  abide  by  the 

fund  raised  ,    ,        .„  ^  o  / 

by  the  win  for   whole  Will, 
the  payment  of  debts. 

But  to  this  it  was  answered  and  resolved,  that  as  to  the 
Derby  and  Mapletan  lands,  taking  it  that  the  defendant  the 
eldest  son  had  a  specific  lien  thereupon,  then  they  were  the  de- 

(i)  And  Bailey  y.  Ploughman^  Mos.  Haslewood  v.  Pope,  post.  3  voL  3^1 
95.  was  decided  in  the  same  manner  Morice  v.  Bank  of  JEngland^  Ca.  temp, 
upon  the  authority  of  Deg  v.  Deg.    So>    Tal.  2^0.  * 


(s)  Contra^   Vernon  v.   Vaudryy  Barnard.  304.  and  see  Millar  v.  Norton, 
Coop.  45. 
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fehdant  Simm  Deg  the  son's  own  lands^  and  it  was  tiot  to  be       ^^  ^^ 
supposed^  that  a  courl!  of  equity  would  compel  any  person  to 
admit  a  testator's  devise  of  lands^  which  were  not  the  testis 
tor's  own^  but  the  lands  of  the  creditor,  who  would  come        D^IS] 
in  upon  the  fund  given  by  the  testator  for  the  payment  of 
debts ;  so  that  as  to  the  lands  in  Derby ^  the  testator  the  fa^ 
ther's  d^se  was  as  much  void,  as  if  the  father  had  devised  any 
other  part  of  the  estate  of  the  said  4efendant  Simon  Deg  the , 
son  (1). 


(1)  But  if  the  son  bad  been  a  volun-    Mordauni^  2  Vern.  581.    Streatfield  v. 
tcer  only  (and  not  a  creditor)  be  should    Streatfield^  Ca.  temp.  Tal.  176  («). 
have  been  put  to  his  election^  Noys  v. 


(')  It  is  a  general  rule  that  a  person  Wilson  v.  Lord  /.  Towmhend,  ib.  693. 

cannot  accept  isind  reject  the  same  in-  Wilson  v.  Mounts  3  Ves.  191.    Rutter 

strument;  Birmingham  v.  Kirwan,  2  v.  McLean,  4  Ves.  53 L      Wollen  v. 

Sch.  &  L.  449.-^irtd»6y  v.  CouivnaJter^  Tanner,  h  Ves«  dl8.     Blount  v.  Best* 

Vi  Ves.  154,  agrees  with  the  principal  land^  6  Ves.  515.    Broome  v.  Monck, 

case  that  this  doctrine  is  not  applicable  10  Ves.  616.    Moore  v.  Butler,  9  Sch. 

to  creditors  j  but  see  Clarke  v.  E.  of  &  L.  249.    Judd  v.  Pratt,  13  Ves.  168. 

Ormonde,  Jacob,  1 15.    See  farther  on  15  Ves.  390.    Thellus$on  v.  Woodford, 

the  subject  of  flection,  Forrester  v.  13  Ves.  209,  1  Dow,  249.  Dashwood  v. 

Cotton,    Amb.    388,     1    Eden,    532.  Peyfow,  18  Ves.  27.     DUlon  v.  Parker, 

Whistler  v.  Webster,  2  Ves.  jun.  3TI.  1  Swan.  369.     Oretton'v.  Haward,  ib. 

Lady  Cavan  v.   Ptdteney,   ib.   644.  409.    Iftime  v.  JRttndiM,  2  S.  &  S.  178. 


NICHOLLS  versus  OSBORN.  ^      Case  134. 

Onb  Mrs.  Powel  by  will,  after  several  legacies,  devised  her  ^*  ^^  ^"■- 

2  "Ka  Ca  Ab 

household  goods  to  J.  S,  and  the  surplus  of  her  personal  estate,  209;pl.  4. 
which  was  about  3000/.  to  her  niece  (being  an  infant  of  about  ^^:  ^h  ^^ 

^        ®  A.  haviDr  9 

seventeen)  to  be  paid  to  her  at  her  age  of  twenty*one  years,  and  niece  anln- 
if  she  should  die  before  twenty-one  or  marriage,  then  the  testa-  J^of  i7,^de!f 
trix  devised  it  over,  and  she  also  devised  a  small  estate  in  lands  vjMdto  her 

...         .  the  surplus  of 

to  tht  said  niece  Ui  possession.  .    the  persooal 

estate  payable 
at  21 ;  the  niece  shaU  have  the  interest  paid  ber  in  the  mean  time,  thoiign  the  surplus  be 
derised  over,  iCthe  niece  die  before  twen^-one  or  marria^»  the  devise  orer  being  but  a  coo^ 
ditiou  subsequent. 

On  the  death  of  the  testatrix,  the  questions  were,  1^^,  who 
should  have  the  produce  and  interest  of  this  surplus  during  the 
infancy  of  the  niece  ? 

2dlff,  Whether  by  the  devise  of  the  household  goods  the  plate 
should  pass?  ^^  aT.  JL  t^^/ ^4c/^ 
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Case  135.  MADDOX  versus  StAINES. 

Lord  Oian-  Thomas  2Wd,  possessed  of  a  considerable  personal  estate^  did 

2  En  Ca  Ab  ^^  ^^'  ^''  ^"  1720,  after  some  legacies,  devise  the  residue  of 

3ii.pLi5.  his  personal  estate  to  his  niece  Alice  Staines,  wife  of  John 

jMreonal  ^  Staines,  for  her  separate  use,  and  after  her  death,  the  yearly 

estate  to  A.  interest  and  produce  thereof  to  be  for  the  maintenance  and 

for  lifei  and  ' 

afterwards  for  education  of  such  children  as  she  should  have  by  the  said  John 
^lytn^^in-  StaineSy  until  the  ages  following,  (viz.)  until  the  sons  should 
terest  and  come  to  twenty-one,  and  the  daughters  to  eighteen,  who  at  such 
br  their  their  respective  ages  were  to  be  pud  their  portions  ;  and  for 

™/tM  IIT'^'  want  of  such  issue,  then  all  the  said  estate  to  go  to  the  children 

UDtn  the  sous  '  ^ 

should  be       of  Sarah  Maddox* 

tweaty-one» 

and  the  daughters  eic^bteeo,  at  which  respective  ages  their  respective  portioos  to  be  paid 
them,  and  for  want  of  such,  issue  then  to  B.  A*  dies  without  issue ;  the  devise  over  to  B. 
goody  the  words  [for  want  of  such  issue]  being  the  same  as  [for  want  of  such  children.] 

[  422  }  Alice  Staines  died  without  issue,  and  the  children  of  Sarah 
Madiox  brought  their  bill  against  the  executors  of  Staines  for 
an  account  of  this  personal  estate. 

And  now  Dr.  Hmichman  and  Dr.  P%r\f6ldj  together  with  the 
Attorney  and  Solidtor  General^  argued  that  the  devise  over  of 
this  personal  estate  was  after  too  remote  a  possibility,  it  being 
devised  over/br  want  of  issue  of  Alice  StaineSf  and  particularly 
Mr.  Solicitor  General  insistedi  that  if  the  words  [for  want  of 
such  issue]  should  be  intended  to  signify  such  child  or  children 
of  AUce  Staines  as  should  attain  the  age  of  twenty-one  if  sons, 
or  eighteen  if  daughters,  yet  this  would  exceed  the  rule  which 
confines  these  bequests  (especially  of  mere  personal  estates)  to 
lives  in  being,  for  this  might  be  above  twenty  years  after  the 
life  of  AUce  Stables,  in  regard  she  might  die  and  leave  an  in- 
fant eon  just  bom,  which  would  be  carrying  executory  devises 
further  than  had  yet  been  done ;  for  which  were  cited  1  Sid. 
37.  Witmore  and  Weld.  1  Vem.  326.  and  Pollexfen  57. 

Lord  Chancellor :  A  devise  over  of  a  lease  for  years  or  other 
jlersonal  estate  after  a  death  without  issue,  or  in  failure  of  issue, 
would  have  been  void  3  but  here  the  devise  being  to  AUce 
Staines  for  her  life,  and  then  the  interest  and  produce  thereof 
'for  the  maintenance  and  education  of  her  children,  the  sons  till 
twenty-one  and  the  daughters  till  eighteen,  and  at  those  ages 
the  principal  to  be  paid  to  them  in  equal  shares  and  proportions, 
therefore  for  want  of  such  issue,  must  be  intended,  for  toant  of 
such  children,  and  whether  Alice  Staines  shall  leave  children 
will  be  known  at  her  death ;  if  she  does  leave  children,  then 
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those  children  are  to  have  the  proceed  and  produce  of  the  ^tat6     Madimx  t. 
for  their  maintenance,  until  they  come  to  age,  before  which  i 

time  if  they  had  the  absolute  interest  therein,  they  could  not  by 
reason  of  their  infancy  dispose  of  it ;  but  aa  soon  as  they  do 
come  to  that  age,  then  they  are  to  have  the  entire  property, 
and  therefore  this  is  a  very  good  executory  devise  (1). 

See  the  case  of  Masinbwrgh  versus  Jlshy  1  Vem.  234.  257* 
804.  and  vol.  2.  of  the  Chancery  Rep.  8vo.  275.  where  the 
like  executory  devise  of  a  term  for  years  was  decreed  to  be 
good  by  Lord  Keeper  Norths  by  the.  advice  of  all  the  Judges 
of  C  J3.  who  certified  the  same  under  their  hands  the  1 7th  of 
February  1684.  Jones  Chief  Justice,  Levinz,  Charlton  and 
iS^ee^,  Justices  (z). 


(1)  Reg.   Lib.  B.   17S6.  fol.  348.    fol.  47.  and  again  on  an  appeal  to  the 
which  decree  was  affirmed  on  appeal  to     House  of  Lorcis.     3  Bro.  P.  C.  383. 
Lord  Chan.  King^  Reg.  Lib.  B.  1727, 


(z)  See  AtkvMon  v.  Hutchinson^  3  vol.  258. 


DE  [  424  ] 
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COUNTESS  OP  GAINSBOROUGH  versus  GIFPORD.         ^^"  ^^^ 

At  the  Rolls. 
Tub  plaintiff  brought  her  bill  to  be  relieved  against  a  contract  3  gq,  ca.  Abi 

which  her  broker  had  made  for  the  purchase  of  twelve  shares  in  s^|' JljJ  J^  |^ 

the  stock  of  the  fTelsh  copper  company  from  the  defendant  for  Cban.  221.    ' 

541.  per  share,  to  be  transferred  by  the  defendant  to  the  plaintiff 

at  the  then  next  opening  of  the  books  3  the  contract  was  made 

on  the  12th  of  August  1720,  and  the  next  opening  was  on  the 

22d  of  the  same  month. 

The  defendant  brought  his  action  on  the  contract,  and  re- 
covered a  verdict  for  the  whole  money,  deducting  only  for  what 
the  shares  sold  at. 

The  Countess  first  brought  her  writ,  of  error,  and  ^n  her 
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^^w"  ^    ****'  '^  ^^^  ^^"^ '  ^^  ^^  injunction  being  disBolved  by  the 

BOROUGH  V.    Lord  OuuicelloTy  the  Countess  pud  the  money  recovered  at  law 

iFFoao.     ^^  j  ^1^^  costs.    The  bill  insisted  that  the  defendant  had  hot  so 

many  shares,  nor  had  registered  the  contract.  t 

[  425]  But  the  defendant,  in  order  to  recover  the  costs  in  this  Court, 

set  down  the  cause  ad  requisUionem  defendentis. 

It  was  argued  for  the  plaintiff,  that  the  defendant  by  his  an* 
swer  had  confessed  he  had  sold  her  shares  on  the  22d  of  August 
at  341.  per  share,  and  that  this  being  the  produce  of  the  plain* 
tiff  the  Countess's  shares,  which  she  had  bought,  the  money 
belonged  to  her.  .'  » 

'  Upon  which  the  defendant's  counsel  insisted,  that  thb  was 
a  mistake  in  the  plaintiff's  office  copy,  the  original  of  the  de* 
fendant's  answer  being  otherwise,  which  was  then  ako  pro- 
duced, and  signed  by  the  counsel's  (Mr.  Hungerford)  own 
hand,  wherein  it  was  not  said  her  shares,  but  it  was  said  ten 
shares. 

His  Honour  immediately  ordered,  that  the  answer  itself 
should  be  sent  for  from  off  the  file,  and  in  the  mean  time  it  was 
urged  for  the  defendant,  that  even  this  was  what  ought  to  have 
been  insisted  upon  by  the  defendant  at  law  (the  now  plaintiff) 
at  the  trial,  in  mitigation  of  damages,  and  that  a  court  of 
equity  ought  not  to  give  relief  to  a  defendant  at  law  who  might, 
but  neglected  to  make  a  proper  defence. 

Soon  afterwards  the  record  itself  of  the  answer  being  taken 
off  the  file,  was  brought  into  Court,  and  the  word  in  question 
appeared  to  be  [her]  as  in  the  office  copy,  and  not  [ten]  as  in 
the  original  draft  of  the  answer. 

Master  of  the  RoUs:  I  do  agree  the  Court  ought  to  be  very 
tender  how  they  help  any  defendant  after  a  trial  at  law,  in  a 
matter  where  such  defendant  had  an  opportunity  to  defend 
himself. 

equity  relieve      *  -^^^  ^^^''  ^^^^  cases  there  are,  in  which  equity  will  relieve 

alter  a  verdict  after  a  verdict,  in  a  matter  where  the  defendant  at  law  miirht 

atlaWy  and       .  '  ^ 

where  ibe        properly  have  defended  himself  (z). 

plaintiff  in 

equity  might  properly  have  defended  himself,  as  where  a  receipt  from  the  plaintiff  at  law  is 

found  after  the  verdict. 

[  ♦426  ]        As  if  the  plaintiff  at  law  recovers  a  debt  against  the  defendant, 
and  the  defendant  afterwards  finds  a  receipt  under  the  plaintiff's 
own  hand  for  the  very  money  in  question.     Here  the  plaintiff 
recovered  a  verdict  against  conscience   and  though  the  receipt 

(*)  See  Stevem  v.  Praed,  2  Ves.  jun.     201.     Ware  v.  Norwood,  14  Ves.  31. 
519.    Bateman  v.  Wilioej  I  Sch.  &  L.    Protheroe  y.  Forman,  3  Swan.  227. 
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were  in  the  defendant's  own  custody^  yet  he  not  being  then    CountetB  of 
apprized  of  it,  seems  entitled  to  the  aid  of  equity,  it  being    borough  v. 
against  conscience,  that  the  plaintiff  should  be  twice  paid  the      ^i''^^'^* 
same  debt ;  so  if  the  plaintiflTs  own  book  appeared  to  be  crossed, 
and  the  money  paid  before  the  action  brought. 
•  Now  the  principal  case  is  within  the  same  reason ;  if  the  de* 
fendant  in  this  Court,  who  was  plaintiff  at  law,  has  been  paid 
great  part  of  his  money  by  the  sale  of  those  shares,  which  he 
had  contracted  to  sell  to  the  plaintiff,  the  money  raised  by  this 
sale  ought  to  be  applied  towards  the  discharge  of  the  debt  which 
the  plaintiff  the  Countess  owed  him ;  and  though  it  were  im- 
possible for  any  other  person  to  know  one  share  from  another, 
yet  the  plaintiff  at  law,  who  is  the  defendant  in  this  Court, 
might  himself  know  that  these  shares  which  he  sold  on  the  22d 
of  Aug.  1720,  were  the  very  shares  he  contracted  to  sell  to  the 
plaintiff  the  Countess ;  and  the  Court  must  take  this  confession 
of  the  defendant  in  his  answer  to  be  an  ingenuous  confession  of 
the  truth ;  more  especially,  as  the  price  of  34/.  per  share  was 
much  more  than  the  intrinsic  value  of  the  stock,  and  it  appears 
that  the  rate  which  the  stock  bore  at  the  time  the  verdict  was 
given,  though  then  very  low,  was  yet  not  fully  allowed  to  the     [  427  ] 
plaintiff  the  Countess  ;  nor  would  his  Honour  hear  of  any  proof 
that  the  record  of  the  answer  was  mbtaken  in  being  made  con- 
trary to  the  original  draft. 

'  But  as  the  defendant  in  his  action  at  law  had  recovered  his 
money  against  conscience,  the  Court  decreed  him  to  pay  back 
to  the  plaintiff  the  money  for  which  he  had  sold  the  shares, 
confessed  by  the  answer  to  be  her  shares,  deducting  what  had 
been  allowed  at  the  trial  to  the  Countess  for  the  then  value  of 
the  said  twelve  shares. 
.  But  afterwards,  upon  very  full  affidavits  by  the  Solicitor  and  A"  ■?*f*!L*" 

'  *^  '  '  meDoed  after 

his  clerk,  that  this  was  only  a  mistake  in  the  person  that  in-  hearing,  and 
grossed  the  answer,  and  the  foul  draft  being  produced,  upon  aftdavltof  the 
solemn  debate  before  Lord  Chancellor,  assisted  by  the  Master  solicitor  and 
of  the  Rolls,  the  Court  gave  the  defendant  leave  to  amend  the  th«  mistake 
answer,  and  to  swear  it  over  again,  though  no  precedent  could  ^"|[J,*^Ji,^°" 
be  shewn  that  this  was  ever  done  after  the  cause  heard,  and  answer  from 
this  matter  had  been  before  denied  on  a  petition,  and  on  a  mo- .  ^^  ^^^  ^^^ 
tioii  (!)(«)•  d»««^- 

.  ( 1 )  The  order  aliter  stating  the  several    substance  of  the  affidavi ts>  and  that  the 
facts  relative  to  the  mistake,  and  the    said  defendant  had  applied  to  have  the 


(z)  The  present  course  is  to  give    plemental  answer,  upon  a  proper  case 
leave,  not  to  amend,  but  to  file  a  sup*    being  made  out.    Jennings  v.  Merton 


Case  137. 


At  the  Rolls. 

2Eq.  Ca.  Ab. 
122.  pL  2. 

after  shuttings 
up  his  shop, 
beiDr  ip'eatly 
indebted,  as- 
sies his 
Block  Id  the 
wioe-trade  in 
which  be  was 
concerned  to 
J.  S.  bein^  a 
particular 
creditor,  and 
to  secure  his 
debt,  but 
without  the 
knowledge  of 
J.  S.  andbe* 
comes  a 
bankrupt  the 
▼ery  next  day. 
J.  S.  brings  a 
bill  to  have  the 

[  *  42.8  ] 
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SMALL  verms  OUDLEY  &  al\ 

Onb  Norcourt  had  long  followed  the  business  of  a  goldsmith, 
and  on  Michaelmas  day  last,  after  he  had  shut  up  shop^  being 
indebted  to  several  persons  much  beyond  what  he  was  able  to 
pay,  in  contemplation  of  his  bankruptcy,  and  to  give  a  pre- 
ference in  payment  to  the  plaintiff  Small,  who  in  friend- 
ship *  had  then  lately  advanced  a  considerable  sum  of  money, 
did,  in  order  to  secure  to  the  plaintiff  Small  the  money  due 
to  him  from  (he  said  Norcourt^  make  an  assignment  to  him 
qf  two  leases,  and  also  of  two  thirds  of  his  stock  in  the  wine 
trade,  which  he  was  concerned  in  with  the  defendant  Oudlqf, 
being  about  the  value  of  8001,  and  this  assignment  was  made 
without  the  privity  of  the  plaintiff  Small  i  Norcourt  never 
opened  his  shop  again,  but  the  very  next  day  after  making  this 
assignment  went  off,  and  was  afterwards  found  a  bankrupt, 
and  to  have  become  such  the  day  aft;er  Michaelmas  day,  and 

benefit  of  this  assignment ;  and  decreed  for  him. 


said  cause  reheard,  proceeds  thus :  *'  and 
"  the  said  cause  comiog  on  to  be  re- 
"  heard,  his  Lordship  gave  the  said  de- 
"  fendant  time  to  find  out  precedents, 
'•  whereby  leave  hiad  been  given  at  or 
"  after  the  hearing  of  a  cause  to  a  de- 
''  fendant  to  amend  his  answer  in  the 
"  material  part  thereof  j  and  the  said 
''  defendant  on  the  1st  of  June  instant 
"  laying  several  precedents  before  the 
''  Court,  bis  Lordship  directed  the  de- 
''  fendant  to  attend  him  and  the  Master 
"•ftf  the  Rolls  therewith,  and  gave  him 
<<  leave  to  move  to  amend  his  answer  in 
'^  the  particulars  aforesaid  on  this  day, 


*'  and  the  said  defendant  now  moved 
the  same  accordingly,  whereupon  and 


ti 


u 


upon  hearing  the  several  precedents 
read,  the  Court  declared,  that  the  in- 
"  serting  the  word  **  her"  instead  of 
"  the  word  ''  ten"  in  the  said  defend- 
*'  ant's  answer  was  a  mistake  of  the 
**  clerk  who  ingrossed  the  same,  and 
''  doth  therefore  order  that  the  dc^fend- 
*^  ant  be  at  liberty  to  take  the  said  an- 
*'  ewer  off  the  file,  and  to  amend  the 
same  by  changing  the  word  "  her" 
to  the  word  "  ten/' and  to  new  swear 
'' his  answer/'  Reg.  Lib.  A.  17^.  ioL 
313. 


it 


i€ 


College,  8  Ves.  79.  Bolder  v.  Bank 
of  England,  10  Ves.  284.  Wells  v. 
Wood,  10  Ves.  401 .  Strange  v.  Collins, 
2  V.  &  fi.  les.  Edwards  v.  M'Leag,  ib. 
856.  Curling  v.  Marquis  Tou:nshend, 
19  Ves.  631.  French  v.  Myles,  4 
Madd.  404.  €ki  in  the  Exchequer, 
Tennant  v.  Wilsmore^  2  Anst.  362. 
Harris  v.  Daubeny,  3  Anst.  717-  Eid- 
Uy  V.  Obee,  Wight  32.  S.  C.  nom. 
lYtylor  V.  Obee,  3  Price,  83.  But 
where  an  answer,  by  mistake  or  other- 


wise, refers  in  its  title  to  the  bill  by  a 
wrong  description,  it  is  no  answer,  and 
the  Court  will  permit  it  to  be  taken  off 
the  file,  amended,  and  resworn.  Grif- 
Jiths  V.  Wood,  11  Ves.  62.  Peacock  v. 
D.  of  Bedford,  1  V.  &  B.  166.  But 
see  White  v.  Oodbold,  1  Madd.  269. 
The  title  to  depositions  was  amended, 
and  witnesses  resworn,  Curre  v.  J3ow* 
yer,  3  Swan.  3.57.  and  see  Perry  v.  SiU 
vester,  Jacobs  83. 
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dl  his  eiUte  was  aaBighied  by  the  commtssionen  to  the  defend-    ^^  ouolbt. 
ant  Man» 

The  plaintiff  StnaU,  who  was  the  assignee  of  these  two  leases, 
and  likewise  of  Ihe  two  thirds  of  the  stock  in  the  wine  trade, 
brought  his  bill  against  Man  the  assignee  in  the  commission, 
and  against  Oudley  the  partner  in  the  wine  trade,  to  make  them 
account. 

Objected  for  the  defendants :  This  assignment  made  by  the 
trader,  when  it  was  resolved  by  him  that  he  would  be  a  bank- 
rupt  the  very  next  day,  and  in  contemplation  of  such  bauk- 
hiptey,  and  to  give  a  preference  to  this  creditor  before  others, 
by  which  the  equal  distribution  of  his  effects  intended  by  the 
Statutes  is  prevented,  must  be  a  void  assignment. 

Besides  it  is  an  assignment  in  general  of  all  his  stock  in  the 
wine  trade,  which  is  the  same,  as  if  it  had  been  of  all  his  stock 
in  trade ;  then  this  assignment  being  made  without  the  privity 
of  Small  the  assignee,  is  therefore  fraudulent,  there  being  no 
account  stated  on  the  trade  for  wine  to  the  bankrupt,  nor 
from  the  assignee  Small  to  the  bankrupt,  after  all  which 
Small  the  assignee  comes  to  have  this  established,  and  through 
partiality  assisted  in  a  court  of  equity,  which  if  allowed,  will 
effectuaUy  set  aside  such  parts  of  several  statutes  as  give  an  [  429  1 
equal  distribution  of  the  bankrupt's  estates  to  all  his  cre- 
ditors. 

Ma$ter  of  ihe  Rolls:  This  is  a  case  of  great  consequence,  as 
it  affects  trade  in  general,  and  as  it- tends  to  frustrate  the 
several  statutes  made  for  the  equal  distribution  of  the  effects  of 
bankrupts ;  but  still  I  think  that  the  assignment  by  Norcourt 
to  Small  the  plaintiff  is  good,  and  the  plaintiff  is  entitled  to  an 
account  of  this  wine  trade  against  the  defendant  Oudley. 

Irt,  As  to  the  matter  of  bankruptcy,  that  is  a  term  not  known 
to  our  common  law,  but  introduced  by  several  statutes ;  the 
3  H.  8.  cop.  4.  which  is  the  first,  is  very  imperfect,  the  next  of 
the  13  EUz.  cap.  11.  is  more  large,  and  that  statute  since  en- 
larged by  several  subsequent  ones. 

Now  these  statutes  do  ascertain  what  acts  make  a  bankruptcy,  ^^^n  Muluble 
and  there  can  be  no  such  thing  as  an  equitable  bankruptcy,  it  bankruptcy, 

.  •         I       I  but  must  be  a 

must  be  a  legal  one.  legal  one. 

2dhjy  TTiere  may  be  just  reason  for  a  sinking  trader  to  give  There  may  be 
a  preference  to  one  creditor  before  another,  to  one  that  has  bankrupt  to 
been  a  faithful  friend,  and  for  a  just  debt  lent  him  in  extremity,  J^iJo^fow 
whMi  the  rest  of  his  debts  might  be  due  from  him  as  a  dealer  in  aiMilMr. 
trade,  wherein  his  creditors  may  have  been  gainers ;  whereas 
the  other  zmy  be  aol  only  a  just  debt,  but  ail  that  such  creditor 


429  DE  TEmf.  S.  MICHAEUS,  1727: 

Small       has  in  the  world  to  subsist  upon ;  in  this  case  (I  say)  and  so 

circumstanced^  the  trader  honestly  may^  nay  ought  .to  g^ve  the 

preference. 

[  430  }         And,  3d/y,  In  such  case  it  is  not  the  time  when  the  assign* 

vhen  the^u-    ™^^^  ^^  made  by  the  trader  that  is  material,  provided  it  be 

sipnment        made  before  the  bankruptcy,  but  the  justness  of  the  debt  is 

made  mate-  .  ,  r    ji  y 

rial,  so  as  it     very  material. 

be  before  the 

bankruptcy,  but  the  Justice  of  the  debt. 

that^ihewi'''-  ^^^y^  ^^^"^  ^^  ^^^  objected,  that  Small  the  assignee  did 
meot  was  not  know  of  this  assignment,  seems  rather  an  advantage  to  the 
trader  without  ^signm^nt,  for  this  shews  there  was  no  firaud,  no  importunity 

notice  to  the  used  by  the  assignee,  and  oftentimes,  upon  the  account  of  mere 
party,  for  this    .         J    ^^  -.    \  ,        .  ,%     ,.  n  j 

shews  it  was    importunity,  a  trader  has,  when  in  trouble,  been  prevailed  upon 

c^'ISr'.ta.   to  make  su'ch  assignment. 

portunity.  5tA/i^,  As  to  the  creditor  the  assignee's  coming  into  equity, 

thinpassi^ed  ^  ^^^^^  that  every  person  who  comes  into  equity  ought  to 
cr^tor  b^the  ^^"^®  ^'*  ^  innocent  and  a  just  cause,  and  the  now  plain- 
bankrupt  is  a  tiff  (for  ought  appears)  does  so  i  however,  what  distinguishes 
"  tion/' u  u "  ^^^  present  case  in  his  favour  is,  that  the  assignment  being  of 
w)  objection  a  chose  in  action^  he  could,  in  the  nature  of  the  thing,  apply 
sifnee  that  he  ^^  where  else  for  relief,  or  to  have  the  benefit  of  the  assign- 

^Sty  I  "for  he  ™^"^'  ^^^  *"  equity.  Secus  if  it  had  been  a  conveyance  of  any 
can  po  no        legal  estate. 

Precedents'  ^^  ^  ^^^  precedents,  the  same  was  done  in  the  case  of 

rup*tTiwtb^^'  ^^^*  and  (1)  Gooclfellow,  where  the  assignment  was  made  by 
fore  his  bank-  Mrs.  Cock  in  contemplation  of  her  bankruptcy,  and  in  trust 
S^lMrt^f^hls*  ^^'  ^^^  ®^^  children,  and  as  to  part,  it  was  but  a  direction  to 
estate  to  some  her  trustees  to  assign  her  stock  in  the  bank,  &c.,  and  Lord 
ditors  to  ^ve"  Moccle^Jield  declared  that  this  was  so  far  from  being  an  act  of 

ln*J?,andheW  ^"^  ^"  ^^'  ^^*>  ^'^^"S'*  ^^  ^^  ^^^  ^^^  ^^  children,  that  it 
good.  seemed  to  be  just  and  commendable.     So  in  the  case  of  Jacob 

L  '*31  J  and  (2)  Shepherd:  where  Shepherd  the  trader  was  just  on  the 
brink  of  bankruptcy,  and  the  deed  brought  ready  ingrossed  to 
him,  which  he  executed  a  little  before  his  bankruptcy,  and  in 
contemplation  thereof,  to  give  a  preference  to  some  of  his  cre- 
ditors; indeed  I  doubted  of  this;  but  on  the  appeal  Lord 
Maccle^ld  ordered  a  trial,  to  be  informed  when  the  trader 
became  a  bankrupt,  and  the  execution  of  the  deed  being  found 
to  have  been  before  the  bankruptcy,  the'decree  was  in  favour  of 
the  deed. 


(1)  10  Mod.  489. 
(9)  See  this  case  stated  at  length  by  Lord  Manffield,  I  Bar,  ABO. 
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The  like  happened  in  Sir  Stephen  Evanses  case,  who  having 
executed  a  deed  immediately  before  his  bankruptcy,  and  with 
a  view  to  give  a  preference  to  some  of  his  creditors,  the  same 
prevailed. 

So  that  this  having  been  settledi  though  it  may  have  a  mis- 
chievous consequence  in  preferring  some  creditors  in  hopes  of 
favour  from  them  afterwards,  yet  according  to  these  precedents, 
I  must  decree  in  the  present  case  in  favour  of  the  deed  giving  a 
preference  to  the  plaintiff. 

Note  ;  His  Honour  said,  that  if  the  assignment  had  been  of 
all  his  goods  and  effects,  or  of  all  his  estate,  or  of  all  his  stock 
in  trade,  as  goldsmith,  &c.,  this  had  been  too  general,  and  would 
hardly  have  stood :  but  here  it  was  not  of  the  trader's  own 
trade  as  goldsmith,  but  a  small  branch  of  a  different  trade,  of  a 
stock  in  wine,  the  whole  not  above  SOOI.  and  but  two  thirds 
of  that  (1). 
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Small 

V.  OUOLET. 


But  if  the  as- 

si^meat  be 
of  the  whole 
bankrupt's 
eiitate  to  pre- 
fer any  credit- 
or, then  it  wUl 
be  void. 


(1)  Every  act  done  with  a  view  to 
defeat  the  bankrupt  laws  by  giving  a 
preference  amongst  creditors  contrary 
to  tke  spirit  of  those  laws,  is  fraudulent, 
and  therefore  void^  and,  if  by  deed,  in 
Itself  an.  act  of  bankruptcy,  Worsley  v. 
De  MattoSy  1  Burr.  467.  Hague  v. 
Rolliston,  4  Burr.  2174.     Alder  son  v. 


Temple,  4  Burr.  2235.  Linton  v.  Bart-^ 
lety  3  Wils.  47.  Harman  v.  Fishar, 
Cowp.  117.  Rust  V.  Cooper,  Cowp. 
629.  Hassel  v.  Simpson^  1  Bro.  C.  C. 
99.  and  Doug.  89.  n.  S.  C.  Devon  v. 
WattSf  Doug.  86.  Butcher  v.  Easto^ 
Doug.  294.  Round  v.  Byde^  Cooke's 
Bank.  Laws,  117  (2). 


(s)  So  Ex  parte  Scudamore^  3  Ves. 
85.  Hartshorn  v.  Slodden,  2  B.  &  P. 
582.  Dixon  v.  Baldwen,  5  East.  175. 
Dutton  V.  Morrison,  17  Ves.  193,  1 
Rose,  213.  Morgan  v.  Horseman,  3 
Taunt.  243.  So,  an  assignment  by 
deed  of  all  or  nearly  all  a  trader's  pro- 
perty, even  for  the  benefit  of  all  his 
creditors,  and  without  a  view  to  any 
fraudulent  preference,  is  an  act  of  bank- 
ruptcy, unless  all  the  creditors  assent 
to  it;  Kettle  v.  Hammond,  Cooke's 
B.  L.  89.  Tappenden  v.  Burgess,  4 
East,  230 ;  because  it  puts  the  property 
in  a  course  of  distribution  different  from 
that  ordained  by  the  bankrupt  laws. 


Ex  parte  Bourne,  16  Ves.  145.  But 
by  Stat.  6.  G.  4.  c.  16.  s.  4.  an  assign- 
ment of  all  a  trader's  property  for  the 
benefit  of  all  his  creditors  by  deed  ex- 
ecuted according  to  the  regulations  pre- 
scribed by  the  statute  shall  not  be 
deemed  an  act  of  bankruptcy,  unless  a 
commission  issue  within  six  calendar 
months  after  the  execution  of  the  deed 
by  the  trader.  A  conveyance  of  part  or 
the  whole  of  a  trader's  property  to  trus- 
tees, to  raise  money  by  sale  or  mort- 
gage for  the  purposes  of  his  trade,  ia 
not  an  act  of  bankruptcy.  Bemey  v. 
Davison,  1  Brod.  &  B.  408.  Bemey 
V.  Vyner,  ib.  482- 


Vol.  If. 


[432] 


DE 


TERM.  S.  HILLARII,  I727 


Case  138.       MARCHIONESS  OF  ANNANDALE  versus  HARRIS  & 

e  contra. 

9 

877pl.«?  *  ^^^  Marquis  of  Annandale  had  unlawful  familiarities  with 
Amaw having  Jtme  Harris  who  was  before  a  modest  woman,  but  the  Mar- 
innocent  wo-  quis  seduced  her,  and  had  a  child  by  her;  and  afterwards 
•  Sj°hadt  ball  '^y  dc®^  Pol*  reciting  that  he  the  Marquis  had  given  a  bond 
tard  by  her,  to  the  said  jimie  Harris  for  the  payment  of  2000/.  to  her 
writing  oblig-  withiu  a  year  after  his  death ;  now  by  this  deed  the  Marquis 
^  2000**^  ^  agreed  that  this  2000/.  should  be  laid  out  in  an  annuity  for 
after  his  death  the  Use  and  benefit  ol  Anne  Harris  and  the  child  for  their 

chafinr'aa'      ^^^^^*    '^^^  Marquis  died,  and  the  Marchioness  his  widow  ad- 

•nnWty  for       ministered. 

tbe  woman 

and  the  chUd  for  their  lives.      The  man  dies,  equity  will  compel  a  performance  of  tl^is 

agreement. 

There  was  (it  seems)  but  one  witness  to  the  bond;  and 
^though  his  hand- writing  was  proved,  yet  he  swearing  that  he  did 
not  see  the  bond  sealed  and  delivered,  the  plaintiff  ^mte  Hofrtl 
was  nonsuited  at  law. 
[  438  ]  The  Marchioness  brought  her  bill  in  equity  to  be  relieved 
against  the  bond  and  deed  poll,  as  gained  upon  an  unlawful 
and  wicked  consideration ;  and  Anne  Harris  brought  her 
cross .  bill  to  be  paid  the  2000/.  out  of  the  assets  of  the  Mar- 
quis. 

This  bond  could  not  be  proved,  and  so  was  not  produced ; 
but  the  deed  poll  reciting  the  bond,  and  containing  a  covenant 
that  the  2000/.  should  be  laid  out  in  this  annuity,  was  proved 
and  read. 

It  was  urged  on  behalf  of  Anne  Harris,  that  the  known  di- 

483  *  ^*"**       versity  was,  where  the  (a)  woman  has  before  been  a  common 

2Yem.l88.      strumpet,  and  draws  in  a  young  man  to  give  such  bond  or 

covenant,  in  such  case   equity  will    relieve ;   but  where  the 

man  seduces  a  woman  who  was  before  a  modest  woman,  and 

gives  such  bond  or  covenant,  there  the  obligor  who  has  done 
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the  lirjuryj  states  and  ascertains  himself  the  damages,  which  ^^^^^^^j^l^ 
are  to  be  the  prcemium  pudicitue,  and  no  relief  to  be  had  in    i^.  Harhis. 
equity. 

On  the  other  side  it  was  objected,  that  supposing  equity 
would  not  relieve  against  such  bond  or  covenant,  yet  it 
being  a  matter  of  turpitude,  equity  ought  not  to  intermed- 
dle, the  consequence  of  which  would  be,  that  both  bills 
should  be  dismissed,  and  that  this  Court  should  not  lend  any 
assistance,  either  on  account  of  assets,  or  otherwise  in  such  a 
case. 

But  to  prove  the  contrary,  the  other  side  cited  the  case  of 
Ord  versus  flacljef,  where  Sir  fFUliatn  Blaclcet  having  se- 
duced Mrs.  Ord  a  young  gentlewoman  of  good  family  and 
fortune,  afterwards  settled  an  annuity  on  her  for  years;  but 
the  estate  was  incumbered,  and  Mrs.  Ord  dying,  her  ad- 
ministrator brought  a  bill  in  order  to  disincumber  the  land  [  434  ] 
which  was  charged  with  this  annuity,  and  was  relieved  ac- 
cordingly. 

They  also  cited  the  case  of  Carew  versus  Safford  (z)  de-  A.  g^rantsao 

/  ,1/  \  f  annuity  to  a 

breed  m  the  Exchequer  about  two  years  since,  where  the  man  woman  whom 
granted  an  annuity  to  the  woman  out  of  the  manor  of  D.  j^^ed  out  of 

when  in  fact  he  had  no  such  manor,  upon  which  that  Court  Ws  manor  of* 
,  1  ,  ^  ,     , .  ,  I.      1       ^^'  >"  which 

decreed  him  to  settle  this  annuity  on  the  woman  out  of  other  a.  had  no    . 

lands  eaute;  eqni^ 

*"*^^'  will  make  him 

secure  the  annuity  out  of  other  lands. 

Zord  Chancellor :  If  a  man  does  mislead  an  innocent  woman, 
it  is  both  reason  and  justice  he  should  make  her  a  reparation ; 
but  this  case  is  stronger  in  respect  of  the  innocent  child,  whom 
the  father  has  occasioned  to  be  brought  into  the  world  in  this 
shameful  manner,  and  for  whom  in  justice  he  ought  to  provide ; 
and  though  the  child  be  now  dead,  yet  the  case  is  to  be  taken 
as  it  was  when  the  bond  and  covenant  were  given,  and  then 
the  child  was  living. 

2d/y,  The  recital  in  the  deed  that  the  covenantor  had  given 
such  a  bond,  is  a  sufficient  evidence  of  there  having  been 
such  {y)  I  it  is  a  confession  by  the  obligor  himself,  and  stronger 
than  a  verbal  confession,  it  being  under  his  hand  and  seal. 
Wherefore,  if  the  Court  allows  this  covenant  to  stand,  it  must 
then  be  in  the  same  case  as  any  other  covenant  or  bond ;  con- 


{z)  3  Swan.  437.  n.  nova.  Carey  v.     v.  Grey,  1  Salk.  285.  Shelly  v.  Wright, 
Stafford,  S.  C.  Amb.  520.  Willes,  11.     Battersbee  v.  Farrington, 

(y)  That  is,  against  the  covenantor,     1  Swan.  113. 
6r  persons  claiming  under  -hini.    Ford 

t2 


434 


DE  TERM.  S.  HILL.  1727. 


Marcbionctt  aequetttly  it  is  a  debt,  and  being  so,  equity  shall  decree  it  to  be 

Oi  ANNANDALB  ,  _  g,  » %\ 

V,  Harris,     p&id  out  of  assets  (1). 

This  decree  was  affirmed  in  the  House  of  Lords  in  March 
1728  (2). 


(1)  Vide  Cray  v.  Rooke,  Ca.  temp. 
Talb.  153.    Clarke  v.  Periam,  2  Atk. 


S33,  337.    Priest  v.  Parrot,  «  Vcz. 
160(x). 
(2)  3  Bro.  P.  C.  445. 


(x)  Lady   Cox's  Case,  post,  3  vol.  9  Ves.   612.      Matthews  v.  L «, 

339.  Hill  V,  Spencer,  Amb.  641.  Franco  1  Madd.  658.     Binnington  v.   Wallis, 

V.  Bolton,  3  Ves.  368.     Oray  v.  Ma-  4  B.  &  A.  650.     Knye  v.  Moore,  1  S.  fc 

thias,  6  Ves.  286.     Gilkam  v.  Locke,  S.  61.  2  S.  &  S.  260.  * 


[  435  ] 

Case  139. 

Lford  Chai)« 
cellor  King.' 

The  original 
bill  is  to  be 
first  answer* 
cd;  but  if  the 
plaintiff  after 
the  cross  bill 
filed,  amend 
his  biU,  he 
loses  his  prio- 
rity. 


STEWARD  versus  ROE. 

The  original  bill  is  to  be  first  answered,  but  if  the  plaintiff  in 
that  bill  will,  after  the  cross  bill  filed,  amend  his  bill  in  things 
material  (2),  this  amended  bill,  as  to  the  amendments,  is  a  new 
bill,  and  the  plaintiff  in  the  original  bill  shall  be  bound  to 
answer  the  cross  bill,  which  was  filed  prior  to  the  amendments 
made  to  the  original  bill,  before  such  time  as  the  said  plaintiff 
in  the  original  bill  shall  have  an  answer  to  his  amendments, 
and  as  the  amended  bill  must  be  answered  all  together,  so  the 
priority  seems  in  such  case  to  be  lost  as  to  the  whole  (I)  (w). 


(1)  Vide  Child  v.  Frederick,  ante,  1  vol.  266.     Long  v.  Burton,  2  AtL 
218.     Rattray  v.  Darley,  3  Atk.  724  (y). 


{z)  So,  though  the  amendment  is  in 
matter  immaterial.    Johnson  v.  JFreer 
2  Cox,  371.    Noely.  King,  2  Madd! 

o9«* 

(to)  So  an  original  bill  abated  by  the 
act  of  the  plaintiff,  and  not  revived  till 
^er  a  cross  bill  filed,  loses  its  priority. 
Smart  v.  Flayer,  Dick.  260.  But  tlje 
plaintiff  in  an  original  suit  does  not 
waive  his  priority  by  obtaining  the 
common  orders  for  time  to  answer  the 
cross  bill.  Harris  v.  Harris,  1  Tur- 
ner,  165. 

(y)  In  Dungan  v.  Coxon,  Exchequer, 

5i.  ''  ^  ^''  ^^^^^  ^*^  *  ^»^  w»d  cross 
bill.    ITie  plaintiff  m  the  original  bill 


took  exceptions  to  the  answer,  and  the 
defendant  submitted  to  the  exceptions; 
and  thereupon  the  plaintiff  obtained  an 
order  to  amend  his  bill,  and  for  the  de- 
fendant to  answer  the  exceptions  and 
amendments  at  the  same  time,  and 
afterwards  obtained  an  order  for  time 
to  answer  the  cross  bill,  and  after  that 
(24  January  1767)>  obtained  another 
order  for  time  to  answer  the  cross  bill 
till  a  week  after  the  plaintiff  in  the 
cross  bill  should  have  answered  the 
original  bill :  and  on  a  motion  on  affi- 
davit of  notice,  (31  January),  to  dis* 
charge  the  last  order  for  irregularity  on 
the  authority  of  2  Wms.  435,  the  Court 
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WALTER  EDWARDS  and  MARY  his  Wife, 
only  Child  of  Richard  Freeman,  Esq. ;  late 
Lord  Giancellor  of  Ireland,  by  Elizabeth  his 
first  Wife,  one  of  the  Daughters  of  Sir  An- 
thony Keck. 

ANNE  FREEMAN,  Widow  and  Administratrix 
of  the  said  Richard  Freeman ;  and  RICHARD 
FREEMAN,  Esq.,  and  ANNE  FREEMAN 
Spinster,  her  Children  by  the  said  Richard 
Freeman. 


Plaintiffs ; 


Casb  140. 

Lord  Chan- 
cellor Kiiro. 

Raymond, 

Chief  Justice, 

Master  of  the 

Rolls,  Mr. 

Just.  Paica. 


Defendants. 


The  plaintiiEs  brought  their  bill  to  have  a  distributory  share  of  l  Eq.  Ca.  Ab. 
the  personal  estate  of  Richard  Fireemany  Esq. ;  he  dying  in-  2  i£qf  Ca.  Ab. 
testate,  and  leaving  a  widow  the  defendant  jinne  Freeman^  and  Jlg'^^^P' J*'* 
one  daughter  by  his  first  wife,  (viz.)  the  plaintiff  Mary,  and  a  Husband 'fay 
son  ♦  and  a  daughter  by  the  second  wife,  (viz.)  Rkliard  and  Anne.  SK^Jt^se-*" 

cares  a  portioii  for  daughters  of  the  marriagei  in  default  of  issue  male ;  there  is  one  daug;hter 
only,  the  husband  survives  that  wife,  aud  marries  a^iu,  leaves  issue  by  the  second  wife, 
ana  dies  intestate,  the  daug^hter  by  the  first  marriage  being  an  infant  and  her  portion  not 
then  due,  if  the  daughter  lives  till  the  portion  is  due,  it  is  an  advancement  pro  tanto,  and 
must  be  brought  into  hotchpot  as  to  the  other  issue. 

The  case  was  thus :  Richard  Freeman  the  father  on  his  roar-  [  *  436  ] 
riage  with  his  first  wife  Elizabeth^  one  of  the  daughters  of  Sir 
Anthony  Keck,  by  articles  dated  the  19th  of  February  1693> 
in  consideration  of  the  marriage  and  of  40001.  portion,  cove- 
nanted for  himself  and  his  heirs,  with  Sir  Anthony  Keck,  that  he 
the  said  Richard  Freemixn  or  his  heirs,  would  within  six  months 
after  request  by  Sir  Anthony,  his  heirs,  executors  or  admi- 
nistrators, settle  all  his  lands  in  Battsford,  ^c.  in  Gloucestershire 
to  the  use  of  himself  for  life  sans  waste,  remainder  to  trustees 


held  that  if  the  amendment  arose  out 
of  the  defendant's  answer,  the  plaintiff 
had  not  by  such  amendment  lost  his 
priority ;  but  desired  it  might  be  moved 
again,  and  the  amendment  might  be 
looked  into.  And  it  being  moved 
again  a  few  days  afterwards,  and  it 
appearing  that  by  the  original  bill 
the  plaintiff  claimed  an  estate  as  heir 
of  Eliz,  Jessop,  and  the  defendant 
claimed  the  same  estate  as  heir,  and  the 
plaintiff  prayed  a  discovery  under  whom 
the  defendant  claimed  |  and  the  defen- 
dant having  set  forth  a  pedigree  diffe- 
rent froiti  what  she  had  set  forth  in  a 
former  bill  by  her  against  a  third  per- 


son, the  amendment  charged  that  for- 
mer suit,  and  the  pedig^ree  then  set  up 
by  the  defendant :  the  Court  held  that 
this  being  matter  arising  out  of  the  de- 
fendant's answer,  the  plaintiff  had  not 
thereby  lost  his  priority.  But  there 
being  other  matter  relating  to  a  fine 
levied  of  the  estate,  the  Court  were  of 
opinion  that  the  plaintiff  had  by  the  last 
amendment  lost  his  priority,  unless  he 
would  consent  to  strike  out  so  much 
of  the  amendment  as  related  to  the  fine ; 
and  on  his  consenting  so  to  do,  ■  the 
motion  was  denied.  MS.  note  in  Seijt. 
Hilts  Viner,  vol.  4.  p.  444.  Exchequer 
minute-book,  11  Feb.  1767- 
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Edwards  v. 
Frseman. 


[437] 


to  preserve  contingent  remainders^  remainder  to  EKzabeth  his 
then  intended  wife  for  her  jointure  and  in  bar  of  dower^ 
remainder  to  the  first,  &c«  sons  of  the  marriage  in  tail  male 
successively,  remainder  to  trustees  for  500  years  to  raise  por- 
tions for  daughters^  if  but  one  daughter  5000/.  if  more  60001 
payable  at  eighteen  or  marriage,  which  should  first  happen, 
'  and  to  raise  maintenances  for  such  daughters  till  their  portions 
should  become  payable,  80/.  per  annum  if  but  one  daughter, 
and per  annum  if  more  than  one. 

Mr.  Freeman  covenanted,  that  these  premises  which  were 
but  3661.  per  annum,  were  5002.  per  annum  excepting  parlia- 
mentary taxes,  and  gave  a  bond  in  8000L  penalty  for  the  per- 
formance of  the  articles. 

The  marriage  took  effect,  of  which  there  was  issue  only  a 
daughter  the  plaintiff  Mary,  and  Etizabeth  the  wife  died  soon 
after  the  birth  of  the  daughter,  no  settlement  leaving  been  made 
pursuant  to  the  articles. 

About  three  years  afterwards  Mr.  Freeman  married  the  de- 
fendant Anne  Marshal,  and  settled  great  part  of  the  lands  com- 
prised in  the  articles,  230/.  per  annum,  without  giving  any 
notice  of  the  articles,  and  had  issue  the  defendants  Richard 
and  Anne. 

The  20th  of  November  1710,  Mr.  Freeman  died  in  Ireland 
intestate,  and  his  widow  the  defendant  Anne  Freeman  took  out 
administration  to  him,  the  plaintiff  Mary  being  then  eleven 
years  old :  who  having  since  intermarried  with  the^  plaintiff 
fFaller  Edwards,  they  brought  their  bill  for  their  distributory 
part  of  the  intestate  Mr.  Freeman's  personal  estate,  but  did  not 
pray  the  5000/. 

The  defendants  by  answer  set  forth  the  articles  and  bond, 
and  insisted,  that  thereby  the  plaintiff  Mary  had  a  portion  of 
5000/.  secured  to  her,  and  ought  not  to  have  any  part  of  the 
personal  estate  of  the  intestate  her  father,  unless  she  would 
bring  that  into  hotchpot,  to  die  intent  the  estate  of  all  the 
children  niight  be  made  equal. 

This  cause  having  been  often  argued,  was  at  length  decreed 
by  the  Lord  Chancellor  King,  with  the  assistance  of  the  Lord 
Chief  Justice  Raymond,  Master  of  the  Rolls,  and  Mr.  Justice 
Price,  who  all  agreed  that  this  5000/.  should  be  brought  into 
hotchpot. 

Mr.  Justice  Price,  though  not  present  at  the  resolution,  did 
acquaint  the  Lord  Chancellor  with  his  opinion. 

cuJid  bym-        ^'^  ^^^^  •'^W  *^^e^  of  the  Rolls :  Ut,  I  do  not  take  this 
tlement  out  of  lands  or  articled  so  to  be,  are  not  to  be  paid  out  of  tbe  perfoaal  estate. 
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5p(K){.  to  be  a  debt  due  fronf  the  intestate^  or  to  be  p^id  out   §£1^4^^  ^' 

of  his    personal  estate ;  for  though   there  is  a  bond  for  per-      **    -  •^-  * 

fori^anpe   of  covenants  from  him,  yet  there  is  no  covenant  for 

the  payment  of  the  portion ;  the  covenant  is  to  settle  lands, 

and  to  raise  a  term  of  500  years  out  of  them  for  securing  (he     [  438  ] 

portion  of  5000/. 

2dlyy  Though  this  settlement  ;s  only  to  be  made  on  request, 
and  none  has  been  made,  yet  this  cannot  prejudice  thd  party 
to  whom  the  portion  is  due,  for  the  covenantee  is  only  a  trustee,  (^-LJ?**^^*^ 
an4  the  neglect  of  such  shall  not  (a)  prejudice  the  cestui  que  v.  Trevor, and 
trust :  which  here  is  the  stronger,  forasmuch  as  the  cestui  que  Frederick    ' 
trust  was  an  infant.  7X0. 

3d{j/,  §uppo9ing  there  was  a  covenant  to  settle  absolutely 
within  six  inopths,  and  it  were  broken,  so  that  damages  might 
at  law  be  recovered ;  nay,  though  there  had  been  a  covenant  tQ 
pay  the  portion,  yet  the  party  to  whom  the  portion  is  due, 
ought  to  come  upon  the  land  first,  and  in  case  of  a  deficiency 
there,  then  resort  to  the  personal  estate ;  for  the  articles  to 
settle  particular  lands  are  in  equity  a  settlement,  and  from  the 
time  of  making  these  articles  Mr.  Freeman  became  a  trustee  of 
the  lands,  a  trustee  for  the  trutits  in  the  articles. 

It  has  been  objected,  that  had  there  been  a  covenant  to  pay 
the  portion,  this  had  been  like  a  mortgage,  and  the  personal 
estate  should  have  exonerated  the  land. 

Resp,  Tliis  is  not  like  a  mortgage  ;  in  the  case  of  a  mort* 
gage,  th^  land  is  only  a  pledge  for  the  money  borrowed,  but 
here  the  original  (1)  agr^ment  was,  that  the  portion  should 
be  raised  out  of  that  very  land.  And  for  this  I  would  only 
cite  the  case  of  Coventry  and  (i)  Coventry,  where  the  late  Earf  (*)  Ante  222. 
of  Coventry  covenanted  on  his  intermarriage  with  the  Countess 
dowager,  that  he  would,  according  to  the  power  given  him  by  [  439  ] 
his  family  settlement,  or  otherwise,  settle  lands  of  500/.  per 
annum  on  his  then  intended  wife.  And  on  a  bill  brought:  by  the 
Countess  Dowager,  to  have  this  jointure  made  good  to  her. 

It  was  contended,  that  the  Countess  ought  to  resort  to  the 
personal  estate,  for  that  here  were  no  particular  lands  cove- 
nanted to  be  settled,  and  the  covenant  was  to  settle  lands  of 
5001.  per  annum  pursuant  to  the  power,  or  otherwise  ;  but  de- 
creed by  the  Lord  Chancellor  Mqccle^eld,  with  the  assistance 
of  the  Judges,  that  this  covenant  did  bind  the  land,  and  that 
the  words  or  otherwise  were  intended  in  favour  of  the  jointress 
for  her  further  security,  in  case  the  power  should  fail  or  prove 


(1)  Vide  Howel  v.  Price,  ante  vol.  I.  294.  Evelyn  y.  Evelyn,  post  6(^. 
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EDWARDf  V.  deficient;  and  if  so,  they  were  not  to  be  made  use  of  to  her 
prejudice. 

So  that  I  do  not  think  this  is  to  be  considered  as  a  debt 
whicK  by  lessening  the  personal  estate  would  diminish  the 
distributive  shares^  for  this  50001.  ought  to  be  made  good  out 
of  the  real  estate  contracted  to  be  settled,  supposing  there  is 
enough  left  unsettled ;  but  it  must  be  agreed,  that  the  land 
actually  settled  by  Mr.  Freeman  on  his  second  marriage  with- 
out notice,  though  it  be  a  breach  of  trust,  yet  such  second  set- 
tlement is  good,  and  must  take  place  against  the  articles,  no 
more  lands  being  liable  to  the  articles,  than  are  omitted  out  of 
the  settlement  on  the  second  marriage  {z). 

As  to  the  second  point,  whether  the  5000/.  portion  thus 
secured  by  the  articles  to  the  plaintiff  Man/  is  to  be  brought 
into  hotchpot,  before  she  shall  come  for  any  part  of  the  per* 
sonal  estate  ? 

I  am  of  opinion  it  ought ;  the  end  and  intent  of  the  statute 

of  distribution  being  to  make  the  provision  for  all  the  children 

of  the  intestate  equal,  as  near  as  could  be  estimated;   and 

L  440  J    therefore  this  50001.  ought  to  be  collated  into  the  personal 

The  intent  of   estate.    The  desim  of  the  act  was  to  do,  what  a  good  and  a 

the  statute  of  ®  .  . 

distribution  just  parent  ought  for  all  his  children ;   nor  is  this  equality  to 

ih^proWsimi  ^  confined  to  such  estates  as  children  claim  by  voluntary  set- 

for  aU  the  tlements  only,  for  (generally)   provisions  for  children  are  by 

cquai^  and  do  settlements  made  on  marriage,  which  alone  is  a  consideration ; 

iwbat  a  just  ^^^  ^he  Statute  would  be  of  little  effect,  if  it  were  to  extend 

and  impartial  a       ' 

father  oufbt  to  make  a  child  bring  only  that  into  hotchpot  which  such  child 
chUdrenu  ^'     ^^^H  by  a  voluntary  settlement ;  marriage  settlements  are  most 

frequent,  ^  ad  ea  qucB  freqaentms  occummt,  9fc. 
(f*).  Y**Vl.E  ^  admit,  that  a  provision  for  a  child  by  (a)  will  (for  a  case 

Swinou  165.  .  « 

A  provision  by  may  happen,  that  as  to  part  of  the  personal  estate  the  testator 
ciSdbywill*  "**^y  ^*^  intestate)  is  not  an  advancement  to  be  brought  into 
not  to  be  hotchpot  (to) ;  neither  shall  land  given  by  a  will  to  a  younger 

hotchpot, nor  child;  for  a  provision  to  be  brought  into  hotchpot  must  be 
lander****"  ®^  such  as  is  made  by  an  act  in  the  intestate's  life-time  and  not  by 
heir.  will  (i) ;  any  land  provision  to  the  heir  at  law  of  the  intestate, 

however ,  given,  is  privileged  by  the  statute  of  distribution,  and 


(;r)  But  if  the  parties  contracting  for    ^'^  ^tk.  646.     Toulmin  r.  Steere, 
a  second  settlement  have  notice  of  the    ^  Mer.  2lo. 

first,  such  notice  will  bind  the  issue  of        V^)  Cowper  v.  Scoti,  post,  3  vol. 
the  second  marriage  when  they  come    ^^^'\  ^     ^  .  ^  , 

into  esse.    Le  Neve  v.  Le  Neve,  1  Vcz.       (^)  ^^  ^(tlton  v.  Walton,  14  Ves. 

324. 
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not  to  be  brought  into  hotchpot  (y) :  thus  there  are  great  variety    ^S^*^^l^* 
of  provisions  which  may  be  made  by  parents  for  children ;  and  , 

it  could  not  be  expected  the  statute  of  distribution  should  enu- 
merate all  of  them ;  but  as  a  contingent  provision^  when  the 
cobtingency  has  happened,  is  a  provision,  so  is  it  within  the 
act ;  also  as  there  are  great  variety  of  provisions,  the  times 
when  they  are  to  take  effect  may  be  various  ;  but  yet  if  such 
provisions  be  to  take  effect  in  a  reasonable  time,  they  shall  be 
within  the  act.  A  child  may  be  provided  for  by  land,  free- 
hold or  copyhold,  or  by  a  charge  upon  either,  or  by  money, 
goods,  stocks  in  companies,  and  those  in  some  companies  pretty 
precarious  (or).  Some  provisions  may  be  payable  to  the  child 
when  of  age,  or  upon  marriage,  and  these  contingencies  framed  [  441  3 
upon  infinite  variety,  as  the  several  circumstances  of  the  parties 
may  require,  which  rendered  it  impossible  for  the  act  to  men- 
tion, all  of  them,  and  therefore  it  was  proper  for  the  legislature 
to  make  use  of  general  words  as  they  have  done. 

The  statute  of  distribution  does  in  the  beginning  take  notice, 
that  if  a  child  (other  than  the  heir)  have  a  settlement  of  land 
made  on  him  by  the  intestate,  this  shall  be  brought  into 
hotchpot. 

Now  to  think  the  statute  did  extend  to  land  itself  when  settled  0°<  settles  a. 
on  a  younger  child  by  the  father,  and  .not  to  a  charge  upon  lands  upon  a 
land  for  such  child,  is  strange.     Suppose  it  were  a  rent  out  of  JhiTu^In  ad-* 
land,  this  would  be  an   advancement,  and  why  not  when  a  vancement 
charge  upon  land  ?    But  the  present  case  comes  nearer  to  land,  ^^ 
than  if  it  had  been  a  charge  out  of  land ;  for  the  trust  of  the 
500  years  term  being  only  to  ruse  this  50001.  portion,  and 
the  plaintiff  Mary  Edwards  being  the  person  who  is  alone 
entitled  to  it,  she  as  to  this  purpose  is  in  effect  the  owner  of  the 
500  years  term. 

The  occasion  of  making  the  statute  of  distribution,  was  to  The  occasion 
put  an  end  to  the  long  contest  which  had  been  betwixt  the  the  statute  of 
temporal  and  spiritual  courts,  for  when  the  spiritual   courts  distribution, 
ordered  any  distribution,  or  bond  to  be  given  by  the  admiuis- 
.  trator  for  that  purpose,  the  temporal  courts  sent  a  (o)  pro-  p^^ti^jf  g^jih* 

fol.7.and^lLev.233! 


(y)  Whether  he  be  heir  general,  or  into  hotchpot.  Smith  v.  Smithy  5  Ves. 

special^  as  io  borough  English.     Lut-  721* 

wyche  v.  Lutwyche,  Ca.  temp.  Talb.  (x)  So,  by  a  commission  in  Ihe  army, 

276.     Twisden  v.  Twisden,  9  Ves.  425.  &c. ;  Note  (O)  to  Pusey  v.  Desbouverie^ 

Nor  shall  money  laid  out  by  the  intes-  post  3  vol.  317;  an  annuity^  Lord  Kir" 

tate  in  improving  land,  which  he  after-  cudbright  v.  Lady   Kircudbright^  8 

wards  suffered  to  descend,  be  brought  Ves.  51. 
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]^wA|iDs  11*  ^ibition,  being  pf  opinion,  that  the  administrator  b§4  f  fij^t 

to  all,  and  that  the  spiritual  court  could  not  break  ^nto  |hat 

right;  and  so  this  statute  was  made  in  favour  of  the  practice 

of  the  spiritual  court,  which  proceeded  to  prder  distribution  as 

often  as  the  common  law  courts  did  not  prohibit  them,  and  the 

[  442  ]     act  intended  to  make  the  children's  provision  equal,  which  was 

ilgreeable  to  the  civil   law,  where  goods   moveabje,  and  im* 

moveable  (i.  e,  lands)  are  considered  as  the  saipe,  though  our 

An  annuity      law  would  never  let  the  civil  law  meddle  with  lands.     In  Swin- 

father  upon  a  ^^^^  165,  it  is  said,  that  if  a  father  by  deed  settle  ap  annuity 

chUdisauad-  q^  bis  child,  to  commence  after  his  death,  this  is  an  ftdvapce- 

▼ancenent  '.■..* 

pro  tanto.        ipent  pro  tanto  ;  and  by  the  same  reason,  a  reversion  settled  on 

a  child,  as  it  may  be  valued,  is  an  advancemeiit  also.    The 

provision  within  the  statute  for  a  child  need  not  t^e  place  in 

the  father'^  life-time,  a  future  provision  is  a  bar  pro  tantOj  a 

portion  assured  or  secured  to  a  child^  though  infiiturp,  is  a  prg* 

vision  according  to  its  value. 

Aprovirioo  Q^^  '^^  is 'objected,  that  this  is  ^  contingent  provision,  and 

a  father,  therefore  not  an  advancement  within  the  statute,  and  being  ip 

tinr!fnt,^et     contingency,  it  cannot  be  collated;    for  instance,  suppose  it 

when  the  con-  were  a  bare  possibility  or  what  is  not  debitum  in  prcesenti, 

tingency  hap-  i  ^  «  . 

pejis,  is  an  advancement  pro  tanto. 

The  right  to         Resp.  I  do  agree,  this  contingency  did  not  vest  until  the 

thcdistribu*        ,  .     .\,    -^        ^       »  ^       J  ,*•      . 

ttve  share  on  plamtin  Mary  came  to  eighteen,  for  though  the  term  did  arise 
SuribSion^  before,  yet  no  trust  for  her  benefit  could.  But  the  statute  of 
vests  imme-  distribution  does  not  appoint  any  time  when  the  distribution 
intestate^  ^  ^h^'I  be  made,  it  mentions  indeed  when  it  shall  not,  viz.  not 
death.  within  a  year ;  and  according  to  the  resolutions,  the  right  to 

the  distributory  shares  vests  immediately  on  the  intestate's 
death.  The  personal  estate  of  the  intestate  may  consist  of 
monies  or  debts  payable  at  several  future  days,  or  upon  con- 
tingencies, so  that  it  may  be  impossible  to  make  a  distribution 
thereof  at  any  certain  time ;  it  may  consist  of  debts  arising 
upon  the  like  contingency  as  is  annexed  to  this  portion,  and 
since  those  debts,  as  they  fall  in,  may  be  distributed  and  valued, 
why  may  not  a  contingent  portion  be  estimated  and  brought 
into  hotchpot  ?  but  all  that  difficulty  is  over,  by  the  contin- 
[  443  ]  gency's  having  happened  in  the  present  case,  and  all  inequality, 
as  to  the  provisions  for  children,  is  prevented,  which  is  the  ip- 
tent  of  the  act. 

Lord  Chief  Justice  Raymond :  I  agree  with  the  Master  qf 
the  RoUsy  that  this  50001.  ought  to  be  brought  into  hotchpot  by 
the  plaintiff  Edwards  and  his  wife ;  th^  statute  pf  distribution 
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does  not  break  into  any  settlement  that  has  been  niade  by  ^he   ^J^SJ JJ' 
father ;    it  only  meddles  with  what  is  left  undisposed   of  by 
him,  and  of  that  only  makes  such  a  will  for  the  intestate,  as  a 
father,  free  from  the   partiality  of  afifections,  would  himself 
make ;  and  this  I  may  call  a  parliamentary  will. 

The   intention  of   making  the  provisions  of  the   children  T?**  .?*?*•  ®^ 
equal,  goes  throughout  the  whole  act ;  first  it  gives  the  two  affecu  only 
thirds  of  the  personal  estate  (the  mother  being  allowed  her  ^g^J^^ndis- 
third)  equally  among  all  the  children.     But  then  the  act  takes  posed  of  in 
it  into  consideration,  that  there  may  be  some  of  the  children  the  prorbion 
who  have  received  a  portion  or  advancement  before,  but  not  °^u^\^^ 
so  much  as  to  make  up  their  full  share ;  in  that  case  such  child  take^  awty 
so  advanced  but  in  part,  shall  have  so  much  more  out  of  the  haibmciven 
intestate's  personal  estate  as  will  suffice  to  make  his  share  equa)  ^  •"X  ^^^ 
to  that  of  the  other  children.     The  statute  takes  nothing  away 
that  has  been  given  to  any  of  the  children,  however  unequal 
that  may  have  been,  how  much  soever  that  may  exceed  the 
remainder  of  the  personal  estate  left  by  the  intestate  at  his 
death,  the  child  may,  if  he  pleases,  keep  it  all  ^  if  he  be  not 
contented,  but  would  have  more,  then  he  must  bring  into 
hotchpot  what  he  has  before  received ;   this  manifestly  seems 
to  be  the  intention  of  the  act,  grounded  upon  the  most  jnst 
rule  of  equity,  equaiUy,     There  may  be  many  cases  in  the 
books,  where,  in  regard  to  the  beneficial  and  remedial  laws, 
tfie  Judges  have  gone  beyond  the  words  to  make  the  intent  of 
the  act  take  place,  as  in  Plowden  467?  ^c.     Here  the  words      [  444  ] 
will  bear  the  construction  which  I  put  upon  them,  and  which 
is  intended  by  the  act,  though  not  drawn  with  the  greatest 
correctness. 

As  to  the  settlement  made  upon  the  children,  it  was  object-  ^j^^*)*!]^ 

ed,  1^^,  that  this  statute  extends  only  to  voluntary  settlements,  child  either 

and  not  to  such  as  are  made  on  marriage,  wherein  the  issue  are  taiy  settk-* 

purchasers :  and  this  is  said  to  be  as  if  an  estate  had  been  sold  ■"®°5'  ^^  ^'^  ^ 

ffood  coDSide- 

to  the  child,  which  surely  had  not  been  within  the  act.  ration,  is  an 

jResp.  If  the  child  pays  money  for  an  estate,  this  is  not  a  set-  pro"Sto!*"* 
tlement  upon,  but  a  sale  to  the  child ;  and  it  cannot  be  within 
the  words  or  intent  of  the  act  that  such  purchase  should  be 
brought  into  hotchpot.  The  words  of  the  act  make  no  diversity 
betwixt  a  voluntary  settlement  and  a  marriage  settlement, 
they  mention  settlements  in  general.  *  The  estate  thus  settled 
(though  on  marriage)  upon  the  children,  may  have  been  pur- 
chased by  the  father,  and  lessened  that  part  of  the  personal 
estate,  which  would  otherwise  have  gone  amongst  all  the  other 
younger  children.      Great  hardships  might  follow  from  that 
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Edwavds  v.  construction  which  the  other  side  labour  for ;  as  suppose  the 
father  who  made  this  plentiful  provision  of  5000/.  for  the 
only  child  by  the  first  marriage^  (which  in  the  present  case  ex- 
ceeded the  plaintiff's  own  mother's  portion  by  1000/.}  should 
die  leaving  but  200/.  in  such  case  it  would  be  very  hard  the 
child,  who  has  already  had  a  portion  of  50001.  out  of  the 
estate,  should  yet  take  away  somewhat  out  of  the  inconsider- 
able  portion  of  200/.  left  for  the  other  children ;  it  cannot  be 
intended,  that  if  the  intestate  had  made  a  will,  he  would  thereby 
have  ordered  any  such  thing.  Indeed  the  parliament  intended, 
that  if  the  intestate  had  married  any  of  his  children,  given 
[  445  ]  them  a  portion  adequate  to  his  then  estate,  and  his  circum- 
stances in  the  world  had  afterwards  improved,  that  the  children 
before  advanced  should  have  the  benefit  of  such  increase. 
So,  thouf^h  Object.  But  this  is  not  a  portion  advanced  for  the  child  in 

the  portion  be  .,      -  . .      ,    ,,  -      . 
Bot  pud,  yet    "^^  father  s  life- time. 

if  secured  to  the  chUd  in  the  father's  Ufe-time,  althourh  not  payable  till  after  the  father's 
death. 

Resp.  That  is  not  required  by  the  act ;  if  it  be  secured  to 
the  child  in  the  life  of  the  father,  it  is  sufficient ;  but  it  is  no 
ways  material  in  what  manner  the  same  is  secured.  Suppose 
the  father  had  covenanted  with  trustees  to  pay  his  child  1001. 
a  week  after  his  death,  as  the  covenant  would  have  been  plainly 
good,  so  it  had  been  a  portion  within  the  act. 

But.it  is  objected,  that  this  depends  upon  a  contingency 
arising  after  the  intestate's  death. 

Resp.  Then  I  would  put  the  case  a  little  further  :  Suppose  I 
covenant  to  leave  a  child  lOOOL  if  living  a  week  after  my 
death,  would  this  contingency  prevent  its  being  a  portion? 
prevent  its  being  brought  into  hotchpot  ?  Suppose  the  contin- 
gency were,  that  if  the  child  had  been  living,  one,  two  or  three 
years  after  the  intestate's  death ;  surely  this  had  been  a  por- 
tion, and  to  be  brought  into  hotchpot :  suppose  it  had  been  a 
bond  instead  of  a  covenant,  or  a  mortgage  instead  of  a  bond, 
this  would  have  made  no  diversity;  I  grant  it  could  have  been 
no  provision,  until  the  contingency  happened ;  but  it  cannot  be 
denied  that  when  the  contingency  has  happened,  it  is  a  pro- 
vision. Though  I  agree  the  contingency  should  be  so  limited, 
as  to  arise  in  a  reasonable  time ;  and  here  it  is  so,  at  eighteen 
or  marriage,  which  is  providing  the  portion  as  soon  as  it  can  be 
wanted,  with  maintenance  in  the  mean  time.  Can  the  parent 
[  446  ]  of  a  child  so  provided  for  with  such  certainty  intend  that  no 
regard  should  be  had  to  this  provision  in  the  distribution  of  hb 
estate  among  his  other  children  ? 
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I  agree  any  legacy  given  to  a  child  (supposing  the  testator    Inwards  v# 
dies  intestate  as  to  the  surplus  of  his  estate)  shall  not  be  brought 
into  hotchpot,  because  this  legacy  is  not  a  provision  secured  by 
the  parent  in  his  life- time. 

Object.  Upon  the  death  of  the  intestate  the  share  of  the 
personal  estate  vested  (a)  in  the  children,  and  consequently  the  (a)  3  Mod.  58. 
entire  share  of  the  eldest  daughter  vested  in  her,  without  re-  2  Vefn.274! 
gard  to  the  portion  secured  by  the  settlement,  which  being 
contingent  must  be  lost,  if  the  daughter  had  died  before  her 
age  of  eighteen  or  marriage,  at  which  time  the  portion  was 
payable. 

Itesp,  The  distributive  share  does  not  in  all  events  vest  in  Dhtribntory 
the  issue  on  the  intestate's  death,  because  if  there  be  a  posthu-  J^"*  tMUte^ 
mous  child,  such  child  shall  be  let  in  for  its  share,  though  not  death,  but  not 
in  esse  at  the  intestate's  death  (1).  dude  a*^t. 

humous  child. 

Object.  If  this  contingency  is  not  to  be  brought  into  hotchpot 
until  it  happens,  what  must  become  of  the  distribution  in  Uie 
mean  while  ? 

Resp.  In  this  case,  as  the  plaintiffs  have  brought  their  bill 
for  the  daughter's  distributory  part,  and  the  defendants  by  their 
answer  have  put  this,  which  ^as  on  a  contingent  provision, 
before  the  Court  and  in  issue,  I  do  not  see  but  that  the  Court 
may  make  a  distribution,  and  order,  that  if  this  contingency 
should  happen,  then  the  money  shall  be  so  distributed,  as  to 
make  the  other  children  by  the  second  marriage  equal  in  their 
portions  with  the  plaintiff  the  only  daughter  by  the  first  mar-      [  447  ] 
riage.    If  an  executor  pays  a  legacy,  on  supposition  that  ther^  if  ao  executor 
are  assets  to  pay  all  the  other  legacies,  and  there  happens  a  de-  ^l  gJpSil- 
ficiency,  the  Court  will  make  the  legatee  who  is  paid  his  full  tion  that  there 
legacy  refund  (z) ;  afariiori  will  the  Court  in  the  principal  case,  pay  all  other 
wl)en  the  contingent  portion  is  not  paid,  order  that  only  so   ^^^/jj"^ 
much  of  it  shall  be  paid  to  the  first  daughter,  as  will  put  her  there  is  a  de- 
upon  an  equality  with  the  rest  of  the  children.  asscu^the 

legatee  must  refund. 

Object.  There  is  no  precedent  of  such  a  decree. 
-    Resp.  I  believe  that  is  owing  to  the  equality  intended  by 
the  act  of  parliament,  which  was  understood  to  be  so  plain  a 
case,  that  nobody  ever  thought  it  worth  while  to  bring  it  as  a 


(1)  Wallis  V.  Hodson,  Barnard.  S90,  and  2  Atk.  115.  S.C. 


(x)  See  Anon,  ante,  1  vol.  495. 
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%^^RD8  v:  question  before  the  Court ;  so  I  am  of  opinion  this  50001.  ought 
to  be  brought  into  hotchpot  by  the  plaintiff  Mary  the  only 
daughter  by  that  marriage. 

ZfOrd  ChdiKellor:  Mr.  Justice  Price,  who  is  hindered  by  his 
indisposition  from  being  present,  has  signified  to  me,  that  he 
is  of  the  same  opinion  with  the  Master  of  the  Rolls  and  my 
Lord  Chief  Justice^  and  as  I  myself  am,  that  this  5000/.  thus 
secured  to  the  plaintiff  Mary,  tlie  only  daughter  of  Mr.  Free" 
man  by  the  first  marriage,  ought  to  be  brought  into  hotchpot ; 
and  2dly,  That  the  lands  not  included  in  the  settlement  made 
on  Mr.  Freeman's  second  marriage  must  stand  liable  for  the 
raising  of  this  5000/.     The  statute  of  distribution  sap,  one 
third  shall  belong  to  the  wife,  and  the  other  two  thirds  to  the 
intestate's  children,  except  such  children  as  shall  have  been  ad- 
vanced by  the  intestate  in  his  life-time. 
The  occasion        The  occasion  of  making  this  statute  was,  to  put  an  end  to 
•tatute  of^!  ^^^  controversy  betwixt  the  temporal  *  and  spiritual   courts. 
tributioD.         The  ordinary  before  took  bonds  from  the  administrator  to  make 
[  ^448  ]     distribution,  and  those  bonds  were  at  law  adjudged  void,  and 
the  administrator  entitled  to  all*  the  personal  estate.     Hughes 
and  Hughes,  Carter's  Rep.  125.  1  Levinz,  233.    One  died  in- 
testate leaving  a  considerable  personal  estate,  and  a  son  and  a 
daughter,  the  son  administered,  and  the  daughter  contended  for 
a  share  in  the  spiritual  court,  where  it  was  thought  an  hard- 
ship that  the  son  should  have  all,  and  yet  the  daughter  was 
prohibited  at  law.     However  this  statute  of  distribution  takes 
away  the   administrator's  pretensions  (which  he   before  had 
made  with  success)  of  retaining  the  whole.     It  is  true,  that  in 
case  any  child  had  been  advanced  by  a  freehold,  the  spiritual 
court  would  not  meddle  with  that;  but  the  act  of  parliament  has 
therefore  gone  further  than  ever  the  spiritual  court  intended  to 
go,  to  make  this  freehold  settled  upon  a  younger  child  by  the 
father,  be  brought  into  hotchpot, 
time  of  mak-         '^  ^^  material,  that  at  the  time  of  making  the  statute  of  dis- 
taff the  statute  tribution,  it  was  usual  to  provide  for  children  by  settlemenU, 
Tisions  for        and  therefore  with  great  reason  such  a  provision  may  be  taken 
Bcttlement^      to  be  an  advancement  pro  tanto  ;  so  an  annuity  out  of  land,  or 
and  therefore    a  charge  upon  land  is  to  be  brought  into  hotchpot  by  the  chll- 

taken  an  ad-     ^^^^  f^^  ^^^  ^^ry  same  reason, 
vanceittent  pro  tanto. 

As  to  the  objection,  that  this  is  no  voluntary  settlement,  I 
answer,  this  was  voluntary  in  the  parents,  who  might  have 
applied  all  of  it  for  the  benefit  of  the  eldest  son.  Indeed,  if 
the  child  had  been  a  purchaser^  or  creditor  of  the  father,  it 
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could  not  be  intended,  that  what  was  the  child's  purchase  or    ^^j^^^™  |'- 

debt  should  be  brought  into  hotchpot. 

Object.  This  is  a  future  and  contingent  provision^  and  to  be     [  449  j 

taken  as  it  was  at  the  time  of  the  father's  death. 

This  I  admit :  but  as  future  contingent  debts  due  to  the  in-  As  cohangcnt 
.1.      ,        1  n    ,  If      M      .         debts  are  witb- 

testate  are  withm  the  clause  of  the  statute^  as  to  a  distribution,  in  the  statute, 
so  it  is  equally  reasonable  that   future  contingent  provisions  J^?^\*p^,!^" 

should  be  construed  advancements  pro  tanto,  as  to  the  children ;  visions  for 
,         , .  .  .      ,.    .     1  t         «.  ...  thildren  be, 

but  this  contingency  must  be  limited  to  take  effect  withm  a 

Reasonable  time,  as  in  the  present  case  where  it  is  payable  at 
eighteen  or  marriage,  with  a  provision  for  maintenance  in  the 
inean  time.     If  the  father  advances  for  a  daughter  in  marriage 
so  mtich  for  a  portion,  this  is  a  portion  given  for  a  valuable  con- 
sideration, marriage  and  a  settlement,  and  for  that  very  reason 
ah  advancement  to  the  daughter  within  the  statute  of  distribu- 
tion (z).    This  is  an  advancement  pro  iatUo  within  the  custom 
of  London^  upon  which  (1)  custom  the  statute  of  distribution 
was  in  a  good  measure  founded  ;  .£nd  it  can  be  no  injustice  to 
the  child,  because  it  is  left  to  the  election  of  the  child  thus  ad- 
tranced,  whether  she  will  collate  or  not ;    if  the  child  be  con- 
tented with  what  she  has  received,  she  may  keep  it.     If  the  Maintenance- 
plaintiff  the  daughter  in  the  present  case  had  come  before  her  child  not 
age  of  eighteen  dem^ding  her  distributory  part,  there  had  J^y™,^^^ 
been  some  difficulty,  whereas  now  there  is  none,  the  contin-  &c. 
gency  being  over ;  but  as  to^  the  maintenance-money,  801.  a 
year  secured  by  the  father  to  the  plaintiff  the  daughter,  we  are 
bf  opinion,  this  is  not  to  be  brought  into  hotchpot,  no  more 
than  what  is  allowed  or  secured^by  the  parent  for  the  education  ' 
of  the  child  (y).  - 


(1)  Holt  V.  Fredericky  ante  356.   EIHoUy.  Collier,  1  Vez.  I7. 


{z)  And  the  value  of  the  provision  pot.      Weyland  v.    Weyland^  «  Atk. 

for  the  wife  and  children  of  a  child's  6d2. 

marri^Ci    as  wdl  as  for    the  child  (y)  See  Lord  Kircudbright  v.  Lady 

himself  is  to  be  brought  into  botch-  Kircudbright^  8  Ves.  51. 


450  DE  TERM.  S.  HILL.  172>. 

*  • 

c^«  "1-  EVANS  verms  COGAN. 

oiu!w^i"o    ^  ®'^^  ^^^*^  brought  to  compel  a  conveyance  of  an  house  at 
'  Bristol,  pursuant  to  an  award. 

Mother  tenant 

for  life  of  a  hoase,  remainder  to  her  six  daughters  in  fee,  the  mother  and  J.  S.  submit  to  an 
award  touching  the  title  to  this  house ;  arbitrators  award  that  the  mother  shall  procure  the 
daughters  to  join  in  the  conveyance  thereof,  the  daughters  are  married  and  one  is  dead  le«v- 
*  ing  an  infant  heir ;  J.S.  brings  a  bill  against  the  mother  and  daughters  and  their  husbands, 
and  the  daughters  examined  in  a  former  cause  say,  they  are  wiUing  to  convey ;  they  are  not 
bound  touching  any  title  to  the  freehold  and  inheritance. 

The  case  was,  Thomas  Cogan  being  seised  in  fee  of  an  house 
at  Bristol,  devised  it  to  his  wife  for  life,  remainder  to  his  six 
daughters  in  fee  equally,  the  plaintiff  stopped  up  the  ancient 
lights  of  the  house,  by  building  too  near,  and  the  widow  bring- 
ing her  action  for  stopping  the  lights,  it  came  on  to  trial  at  the 
assizes  at  Bristol,  and  all  matters  in  difference,  as  also  the  title 
to  the  house,  were  referred  to  arbitrators,  who  awarded  that 
the  plaintiff  should  pay  151.  costs  to  tlie  mother,  and  also  155/. 
to  the  mother  for  the  purchase  of  the  house,  and  that  she  on 
payment  thereof  should  convey  the  house  to  the  pluutiff  in  fee. 

The  plaintiff  paid  the  151.  costs  and  brought  a  bill  against 
the  mother  praying  that  she  might  convey  the  house,  and  pro* 
cure  the  daughters  to  join  in  the  conveyance. 

Some  of  the  daughters  were  examined  by  the  mother  the 
defendant  in  the  former  cause,  and  proved,  that  it  was  the 
plaintiff's  own  fault  he  had  not  the  conveyance,  for  that  he  had 
possession  of  the  house  delivered  to  him,  but  occasioned  the 
conveyance  to  be  delayed  by  being  unwilling  to  part  with  the 
purchase-money.  Soon  after  the  mother  died ;  whereupon  the 
[  451  ]  plaintiff  now  brought  a  new  bill  against  the  daughters,  -and 
against  the  husbands  of  such  as  were  married,  in  order  to 
compel  them  to  convey,  and  to  procure  an  infant  heir  of  one  of 
the  daughters  who  was  dead,  to  convey  when  of  age. 

It  was  much  insisted  upon,  that  as  to  such  of  the  daughters 
as  had  been  examined  as  witnesses  for  the  mother  in  the  former 
cause,  wherein  they  swore  they  were  willing  and  ready  to  join 
with  the  mother  in  the  conveyance,  and  the  mother  by  her 
answer  swearing  she  was  willkig  to  convey,  this  was  sufficient 
to  shew  their  consent  to  the  award. 

'  On  the  other  side  it  was  said,  that  the  award  could  only  bind 
the  mother,  whose  assets  the  plaintiff  was  at  fiill  liberty  to 
follow;  but  as  to  the  daughters,  though  they  might  be  willing 
in  their  mother's  life-time  to  make  her  easy,  and  rather  than 
disoblige  her,  join  in  the  conveyance,  yet  now  the  mother  was 
deadj  what  induced  them  before  to  join  was  at  an  end,  Beudes 
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four  of  the  daughters  were  married  women,  and  so  their      ^ahs». 
answers  could  not  bind  the  inheritance,  nor  their  husbands ; 
and  that  one  of  the  daughters  was  dead  leaving  an  infant  heir 
who  could  not  be  bound,  neither  was  he  a  party. 

Lofd  Chancellor :  If  the  daughters  had  been  sole,  I  should 
have  taken  their  answers  to  be  a  consent  to  the  award,  and 
have  decreed  them  to  convey ;  bat  all  but  one  of  them  being 
under  coverture,  and  there  being  an  infant  heir  of  the  deceased 
daughter,  who  is  no  party  to  the  bill,  I  do  not  see  how  the 
answers  of  the  married  daughters  can  bind  themselves,  as  to 
their  inheritance,  much  less  their  husbands,  and  it  is  impossible 
to  bind  the  infant  heir.  With  regard  to  the  only  daughter  who  [  452  ] 
is  a  feme  soU,  her  undivided  part,  if  it  were  decreed  to  the 
plaintiff,  would  be  of  no  use  to  him. 

Therefore  dismiss  the  bill  without  costs,  as  to  such  part 
thereof  as  prays  a  conveyance.  But  with  respect  to  the  pro- 
ceeding against  the  executrix  of  the  mother  to  be  recompensed 
out  of  her  assets,  though  the  executrix  denies  assets,  yet  the 
plaintiff,  if  he  thinks  it  worth  his  while,  shall  be  at  liberty  to 
proceed  to  be  repaired  in  damages,  for  the  not  performing  of 
the  award. 


GOODWIN  versus  ARCHER.  Casb  142. 

Thb  plaintiff  who  brought  this  bill  was  a  servant  to  the  Genoese  l^Eq.  Ca.  Ab. 

ambassador,  and  consequently  his  person  privileged  by  the  (a)  ifanaiiiibat- 

late  act ;  it  was  moved  that  the  plaintiff  should  not  go  on  in  JJ!?n^*J^SiU°* 

his  bill,  until  he  gave  security  by  a  bond  in  40/.  penalty  for  the  he  must  give 

payment  of  costs  of  suit,  if  awarded  against  him,  in  the  same  ^Twe/cosu, 

maimer  as  where  a  plaintiff  is  (1)  beyond  sea  :  and  a  prece-  aa  being  a 

•^                     \/^            ,.,                  c  peraon  pnvl- 

dent  was  cited,  where  the  like  order  was  made  m  the  case  of  an  feged. 

ambassador's  servant,  plaintiff  in  this  court,  dated  25th  of  Jfify,  (o)  ^^*'"*» 
Sth  of  the  late  queen  {z). 

Whereupon  the  defendant  obtained  an  order  that  the  plain- 
tiff's proceedings  should  stay  until  he  with  a  surety  gave  such 
bond  in  401.  penalty  for  answering  costs,  if  awarded  (2). 


(1)    Meliorucchy  v.  Meliorucchyy  2   Vez.  24.     Oage  v.  Lady  Stafford, 
«  Yez.  557.  (2)  So,  Anon.  Mos.  175  (jf). 

mssssssssaexsssssBssssssssssssi 

{t)  But  see  as  to  the  ambassador  355.  Contra,  where  the  bill  in  equity 
himself,  D.  de  Monteliano  v.  Christin,  was  to  stay  an  action  at  law  wherein 
5  M.  &  S.  503.  the  plaintiff  in  equity  was  defendant* 

(y)  So  Adderley  v.  Smith,  Dick.    Fenwkk  v.  Fortetcue,  Bimb.  «7«. 

Vol.  U.  z 
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C«l  149.  BALSH  i)er»u»  HYHAM, 

Lord  Chancel-  The  plaintiff  was  a  trustee  for  the  defendant  of  lOOOI.  SaiUh- 
9  Eq.  Ca,  Ab,  *^^  stock^  and  at  his  desire  in  1720,  borrowed  of  the  company 
741. pi. 8.  4000/.  on  a  mortgage  of  the  stock;  the  defendant  the  ceshi 
uusteeforB.  9^^  ^^^^  received  the  money  borrowed ;  afterwards  the  (a}  acit 
SoutS?'*  ®^  parliament  was  made,  which  provided,  that  if  any  of  the 
stock,  at  the    borrQwe^s  would  pay  to  the  company  10/;  per  cent,  before  such 

borrows  4000/.  ^  ^^^t  ^W  B^^^uld  be  dis(:harged  of  the  rest  Qf  the  nio^^ 
on  this  stock    borrowed. 

of  the  Com- 
pany, and  B.  r  ceives  the  money,  A.  pays  the  10/.  per  cent,  upon  the  late  act  to  be  dischai^- 
cd  of  the  loan  s  though  B.  forbade  the  payment,  yel  ha  is  liable,  (a)  7  Geo.  1.  sess.  2.  sect.  7. 

SjTytifo^^/^y^'^  defendant  the  cezivx  que  trust  directed  the  trustee  not  to 

pay  the  101.  per  cent',  alleging  that  he  thought  the  borrowers 
were  Hot  obliged  to  pay  to  the  company  the  money  borrowed, 
but  that  it  was  in  the  election  of  the  borrowers  to  forfeit  tbt 
pledge, 

There  were  some  attempts  to  prove  an  ngreement  by  th« 
plaintiff  the  trustee  and  others  to.  pay  the  moaiey  borrowed  in 
[  454  ]  compassion  to  the  defendant  the  cestui  que  trmt,  and  in  regard 
to  the  losses  by  him  sustained,  but  that  proof  was  deficient. 

The  plaintiff  who  had  thus  mortgaged  his  stock  to  the  com- 
pany,  and  had  permitted  the  defendant  to  receive  the  mon^ 
paid  the  lOL  per  cent',  and  brought  a  bill  in  equity  to  recover 
it  as  lud  out  for  the  defendant. 

Wh^rejipon  for  the  defendant  it  was  insisted,  that  this  was 
an  officious  payment  of  the  10(,  per  cent',  against  his  express 
directions,  which  (as  the  defendant's  counsel  objected)  was 
not  r^overable  at  law;  for  the  act  of  parliament^  had  the 
money  been^  recoverable  *there,  would  \i8Lve  given  to  the  com- 
pany more  than  10/,  per  cent/  for  the  money  borrowed,  or 
at  least  would  have  made  it  eompulsory  upon  the  borrower  ta 
have  paid  tlii&  10/.  per  cent. ;  and  although  there  hac|  been  a 
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verdict  at  the  suit  of  the  company  agunst  one  of  the  borrowers)      h^  ra  *'* 
yet  that  was  not  agunst  the  defendant :  it  was  res  inter  aUos 
Qctaj  and  might  have  been  recovered  qn  a  faint  defence^  and 
therefore  ought  not  to  be  any  evidence  against  the  defendant ; 
fjuoA  cur*  concessit. 

Then  the  case  was  put,  if  there  were  a  trust  created  for  the 
payment  of  debts  without  specifying  them,  and  as  to  one  debt, 
the  party  interested  in  the  estate  charged,  should  forbid  the 
trustees  to  pay  it,  alleging  it  at  least  to  be  a  disputable  one, 
and  that  he  thought  it  no  real  or  just  debt ;  if  the  trustees 
should  afterwards  spontaneously  pay  this  debt,  they  pught  not 
to  be  allowed  it :  or  supposing  this  in  the  principal  case  to  be 
a  debt,  then  as  the  plaintiff  the  trustee  had  paid  down  the 
money  for  the  defendant  the  cestui  que  trust,  it  was  recoverable 
at  law  in  an  action  for  money  laid  out  to  the  use  of  the  defend- 
ant I  and  the  plaintiff  having  a  remedy  at  law  ought  not  to  [  459  ] 
come  into  equity  for  the  recovery  thereof. 

Lord  Chancellor:  If  the  defendant' had  not  only  forbid  the 
payment  of  this  101.  per  cent',  but  had  also  offered  security  to 
indeipnify  the  trustee  in  respect  of  it,  this  had  been  material, 
had  the  plaintiff  afterwards  paid  the  101,  per  cent.  But  the 
plaintiff  bad  good  reason  to  think,  that  he  was  liable  to  pay 
the  whole  money  borrowed.  When  money  is  borrowed  it 
ought  tp  be  paid,  and  though  a  pledge  was  given  for  it,  if  that 
proves  insufficient,  the  borrower  ought  to  be  liable.  If  a 
mortgagor  borrows  money,  though  there  be  no  (a)  covenant  in  i%^^^l^^' 
the  mortgage  deed  to  pay  it,  yet  his  executor  has  been  decreed  Preced.  in 
to  pay  the  money  in  discharge  of  the  land  descended  to  the  ^' 

heir ;  but  if  in  the  present  case  there  was  only  a  hazard,  the 
trustee  ought  not  to  continue  liable  to  such  hazard ;  on  th^ 
contrary,  as  it  is  a  rule  that  the  cestui  que  trust  ought  to  save  ' 
the  trustee  harmless,  as  to  all  damages  relating  to  the  trust,  so 
within  the  reason  of  that  rule,  where  the  plaintiff  the  trustee 
h^s  honestly  and  fairly,  without  any  possibility  of  being  a 
gainer,  laid  down  money,  by  which  the  defendant  the  cestui  que 
trust  is  discharged  from  being  liable  for  the  whole  money  lent, 
or  from  a  plain  and  great  hazard  of  being  so,  the  plaintiff  ought 
to  be  repaid. 

Therefore  let  the  defendant  pay  to  the  plaintiff  the  10/.  per 
cent'  paid  by  the  plaintiff  to  the  Company,  with  interest  and 
costs  (1). 


▼»■ 


(1)  Reg.  Lib.  A.  1727.  fol.  316. 

z2 


Z^^.  J.  r^/^z/ 
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Cabb  144; 


Lord  Chan- 
cellor King. 

2  Eq.  Ca.  Ab. 
348.  pi.  15. 
One  seised  in 
fee  and  pos- 
•CRsed  by  lease 
for  twenty-one 
years  of  lauds 
In  D.  devises 
ddl  his  lands 
m  D.  whereof 
he  is  seised, 
possessed  or 
any  ways  inte- 
rested in,  to 

A.  for  life, 
remainder  to 

B.  in  taiU  re- 
mainder to  C. 
for  life,  with 
power  to  make 
a  jointure, 
remainder  to 
trustees  to 
preserve  con- 
tingent re- 
mamders,  &c. 
decreed  the 
leasehold 
should  pass 
as  well  as  the 
freehold. 
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ADDIS  tjcf««  CLEMENT. 

Thomas  ^ddt^  seised  in  fee  simple  of  some  lands,  and  possessed 
of  a  lease  for  twenty-one  years  held  of  the  church  of  Hereford^ 
of  other  lands  in  D»  all  in  the  possession  of  A,  and  B.  tenants 
thereof  at  certain  rents,  and  it  being'  by  reason  of  the  long 
unity  of  possession  very  difficult  to  distinguish  the  fee-simple 
from  the  leasehold  premises,  made  his  ^ill  dated  the  19th  of 
October  1717,  and  devised  all  his  messuages,  lands  and  tene- 
ments in  the  parish  of  X).  which  he  then  stood  seised  or  pos^ 
sessed  of,  or  any  ways  interested  in,  and  which  were  in  the 
possession  of  A,  and  B.  unto  his  wife  Jane  for  life,  remainder 
to  his  brother  James  Addis  and  the  heirs  of  his  body  3  if  then 
living,  (of  which  the  testator  much  doubted,)  remainder  if  his 
brother  James  were  then  dead,  or  should  die  without  issue,  to 
the  plaintiff  John  Addis  for  life,  with  a  power  to  make  a  join- 
ture, remainder  to  trustees  during  the  life  of  the  plaintiff  in 
trust  to  support  contingent  remainders,  remainder  to  the 
first,  &c.  son  of  the  plaintiff  John  Addis  in  tail  male  succes-> 
sively,  remainder  to  the  testator's  sister  Eleanor  Bradshaw 
for  life,  with  remainder  to  her  first,  &c.  son,  in  tail  male,  re- 
mainder to  the  testator's  brother-in-law  TTiomas  Delahay  in 
fee ;  and  all  his  goods  and  chattels,  money  and  personal  estate, 
after  some  legacies  thereby  given,  were  bequeathed  to  His  wife 
Jane  Addis,  who  was  also  made  executrix.  Soon  after  the 
testator  died ;  the  wife  after  ten  years  of  the  twenty-one  were 
expired,  renewed  the  lease  with  the  church  of  Hereford  for 
twenty-one  years,  for  36/.  fine,  and  a  guinea  to  the  clerk  for 
the  drawing  and  engrossing  the  said  lease ;  after  the  death  of 
the  testator  and  the  widow,  her  executors  all  along  pud  the 
rent  to  the  church,  though  the  leasehold  together  with  the  firee- 
hold  were  all  enjoyed  by  the  plaintiff. 

The  sole  question  in  this  case  was  whether  by  the  will  of 
Thomas  Addis  the  leasehold  premises  did  pass  as  well  as  the 
freehold  to  the  plaintiff  who  was  the  remainder-man  for  life, 
or  whether  they  belonged  to  the  widow  and  executrix  of  the 
testator  TTiomas  Addis  as  part  of  his  personal  estate  ? 

Against  the  plaintiff  it  was  objected,  that  the  leasehold  pre- 
mises, especially  for  so  short  a  term  as  twenty-one  years,  could 
never  have  been  intended  by  the  testator  to  pass  cither  for  life 
or  in  tail,  or  to  trustees  to  preserve  contingent  remainders,  or 
that  he  thought  of  empowering  the  plaintiff  the  devisee  for  life 
to  make  a  jointure  thereof;  but  that  here  being  some  fee- 
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simple  estate  which  would  satisfy  the  words,  the  leasehold  should  -A'^^JJ  ^ 
go- to  the  executors,  and  be  included  in  the  devise  of  the  per- 
gonal estate  to  the  wife,  the  lease  for  years  b^ing  personal 
estate.  That  the  constant  diversity  was,  where  the  testator  had 
<  only  a  lease  for  years  and  made  such  will,  there,  rather  than  the 
will  should  be  void,  the  lease  should  pass,  and  comply  with  the 
limitations  as  far  as  the  nature  of  the  estate  would  admit  of; 
but  where  there  was  a  fee-simple  estate  as  well  as  a  leasehold, 
there  the  will  should  operate  only  upon  the  fee-simple  estate, 
and  be  satisfied  with  that,  as  was  expressly  resolved  in  CfOm 
Car,  292,  JSo^e  and  Bartletj  where  a  man  having  lands  in  fee 
and  leases  for  years,  devised  all  his  lands  and  tenements  to  his 
wife  for  life,  with  remainder .  over,  this  only  passed  the  fee- 
simple  lands.  Now  this  was  pretty  near  the  principal  case  i 
the  devise  of  all  his  lands  there  could  not  be  a  devise  of  more 
than  all,  qui  omne  dat  nihil  excipit,  and  in  the  present  case  the 
devise  was  of  all  the  lands  of  which  the  testator  was  seised  or 
possessed,  or  any  ways  interested  in,  which  words  could  not  f  458  ] 
alter  the  case,  since  they  would  amount  to  no  more  than  all, 
and  the  words  all  that  the  testator  was  i»  possession  q/*  might 
pass  those  lands  which  were  in  his  possession,  as  these  words 
which  the  testator  was  any  ways  interested  in  must  be  intended 
to  signify  the  land  which  he  was  any  ways  intere9ted  in  either 
in  law  or  equity,  and  need  not  necessarily  be  intended  to  pass 
the  leasehold  estate ;  besides  that  such  general  words  were  (in 
all  probability)  put  in  by  the  scrivener  without  any  instructions 
from  the  testator  for  that  purpose,  who,  if  he  had  intended  to 
have  passed  the  leasehold  premises  and  that  they  should  have 
gone  according  to  these  very  improper  limitations,  Vould  have 
e5cpressly  mentioned  this  leasehold  in  his  will. 

2d2y,  As  to  the  long  unity  of  possession  of  the  leasehold 
premises  with  the  fee-simple,  it  was  said  to  be  high  time  for 
the  safety  of  the  church,  that  the  leasehold  should  be  now 
severed  and  distinguished  from  the  freehold,  and  that  the  longer 
this  unity  continued,  the  more  difficult  would  it  be  to  dis- 
tinguish them. 

3dly,  It  was  argued  that  the  plaintiff  having  permitted  the 
executors  of  the  wife  to  pay  the  rent  for  the  leasehold  pre- 
mises, this  was  giving  judgment  against  himself,  and  owning 
them  (the  executors)  to  have  a  right  to  the  leasehold,  and  to 
be  tenants  to  the  church. 

LfOrd  Chancellor :  The  question  upon  this  will  of  Thomas 
Addis^  is  whether  the  leasehold  passes  with  the  freehold? 

I  must  own  the  limitations  are  improper,  but  then  the  words     [  459] 
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vf  the  ifill  are  very  strong,  all  the  lands  u)hkh  the  tesMeftvf^ 
9&8ed  or  possessed  of  or  any  ways  interested  ins  which  words 
possessed  qf  or  interested  in  properly  refer  to  a  leasehold  estate^ 
aad  distinguish  the  present  case  from  that  of  Rose  versiid  Bqrikiy 
vfbere  the  words  possessed  <{f  or  anjf  ways  inieresied  m  ate  Hot 
to  be  found. 

And  as  this  lease  for  twenty-one  years  was  held  of  Ak 
church  and  always  renewable,  the  lessee,  who  was  the  testatoi^ 
might  look  upon  himself,  from  the  right  he  had  to  renew^  tfs 
having  a  perpetual  estate  therein,  a  kind  of  inheritance)  and 
therefore  the  leasehold  premises  ought  (I  think)  to  pass  by  tUs 
wUl  (1). 


(1)  Etvide  Tum^v.  Huster,  I  Bro. 
C.  C.  78.  Lowther  ▼.  Cavendish^ 
Amb.  356  (z).  But  the  authority  of 
Rose  V.  Bartlett  has  been  submitted  to 
in  Bay  v.  Trty^  ante  1  vol.  %Q6.  Davis 
V.  6U)bs,  post  3  vol.  26.  Knotsford 
V.  Gardiner,  <i  Atk.  450  (y).  Pistol  v. 
Riecardson,  in  K.  B.  Hit.  term^  1784. 
in  which  the  testator^  being  seised  of 
freehold  estates  of  considerable  annual 
value^  and  also  possessed  of  two  fieirms 
holden  by  leases,  for  a  term  of  1000 
years  each,  by  his  will  "  gave,  be- 
queathed and  devised,  all  his  manors, 
sidvowson,  donation,  right  of  patron- 
age and  presentiBttion,  and  all  and 
every  his  several  messuages,  lands, 
*'  tenements  and  hereditaments  what- 
*'  soever  and  wheresoevery.i£;AtcA  he  was 
''  seised  of,  interested  in  or  entitled  to, 
''  lying  and  being  within  the  several 
"  counties  of  N.  C.  W.  aad  Y.  to  his 
"  son  for  life,  with  impeachment  for 
"  all  wilful  waste,  and  from  and  after 
**  his  decease  to  the  heirs  of  his  body,*' 
with  a  similar  limitation  to  his  daugh- 
ter, and  the  heirs  of  her  body,  remain^ 
der  to  the  heirs  of  the  testator's  family. 
He  then  gave  his  persoiuil  estate  to  his 
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wife  and  daughter.  This  ease  was 
twice  argued  in  K.  B.  and  the  Court 
upon  very  full  consideration,  and  with 
some  reluctance  determined,  that  the 
two  leasehold  fiurms  did  not  paiss  by  this 
devise. — Lord  Mansfield  in  dellTeriagf 
the  judgment  of  the  Court  stated  the 
will  at  length,  and  said,  he  did  so  in 
order  to  shew,  that  there  were  bo  wofds 
in  the  will  except  the  danse  of  deviae 
itself,  which  indicated  any  intention  in 
the  testator  to  convey  the  leasehold  pre- 
mises>  and  that  although  the  worcu  ot 
the  devise  were  very  comprehenaive,  yet 
a  system  of  legal  construction  had  6eei» 
established  by  former  cases  (especially 
Rose  V.  Barilet,  and  Davis  v.  Gibhs) 
which  preclilded  them  finom  oonaideHajf 
the  intention  of  the  testator  on  the  words 
of  the  devise,  as  they  otherwise  nught 
have  done,  and  bound  them  in  theif 
decision  of  the  prineipal  case.  (AT.  A  It 
seems  that  Addis  v.  Clement  was  not 
once  adverted  to  in  the  consideration  of 
Pistol  V.  Riecardson)  (x).  But  this  rule 
of  construction  does  not  eittuid  to  the 
case  of  a  deed.  Doe  v.  WilUmms^  i 
H.  BL  25. 


(ar)  S.  C.  1  Eden,  S9. 

(y)  So  Chapman  v.  Hart,  1  Ve«. 
271.  Whitaherv.  Ambler,  lEden,  151. 

(x)  Lane  v.  Lord  Stanhope,  6  T.  R. 
345.  But  see  Thompson  v.  Law^ 
ley,  5  Ves.  476.  2  Bos.  &  P.  308,  Wat- 
kins  Y,  Xaa,  6  Ves*  ^S«  ia  which  the 


authority  of  the  rule  in  Rose  v.  JJorf- 
let  is  fully  recognised,  subject  to  exxxp* 
tion  in  cases  where  the  CoUrt  can  coh 
lect  the  intention  of  the  testatsr  to  have 
been  that  leaseholds  should  pass.  So 
Roe  V.  Bird,  2  j^lack.  Rep.  1301. 
Woodkouse  v,  MtredM^  I  Mar.  4to. 
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Then  U  ¥m  dt^^Utd^  thut  th«  defendtat  ih§  iimutrft  of 
tilt  fHddW  wIm  tuid  laid  doi¥fi  the  36l«  ftii9«  thould  hAVi  intettst 
for  BWBh  fim, 

diit  iht  Conn  dunled  this,  in  regArd  sh«  wim  tD  haV6  htr  life 
in  the  renewed  leAse  by  viirttte  of  the  Willi  and  though  ahe 
perhaps  might  not  outlive  the  first  yeCuf  of  the  leasei  yet  she 
hod  her  ohance  for  it)  so  the  Court  denied  any  inierest  for  the 
fine)  but  dlowed  the  eharges  of  the  renewal  (1). 
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(1)  On  this  Sttbjeot  vide  Vtmey  v.  Pkkerkkg  r,  VMh^  1  BID.  C.  C.  197- 

Vemep^  I  Vea.  498.  Raw  v.  Chiokester^  Nighiingah  ¥«  iUitflolii  I  Bro.  C.  G. 

1   Bro.  C.  C.   198.  (note.)     Owen  v.  440  {z). 
Williams,   I  Bro.  C.  C.  199.  (note.) 


The  same  rule«  with  the  same  excep* 
tion^  applies  to  copyholds ;  and  as  to 
these,  the  testator  s  intention  that  they 
should  pass  will  be  inferred  from  a  sur- 
render to  the  use  of  his  will.  Hawkim 
V.  Leigh,  1  Atk.  387.  Tendril  v.  Smith, 
2  Atk.  65.  Ooodwyn  t.  Ooodwyn, 
I  Vet.  S«6.  Oibton  v.  Lord  Montfort, 
I  Vee.  485.  Byit»  v.  Byas,  9  Vea.  164. 
Mitboum  v.  Milbourn^  %  Bro.  C.  C.  64, 
1  Cox,  847.  Lindopp  v.  Eborall,  3  Bro. 
O.  C.  IBS.  Brooke  v.  Ourney,  cited 
5  V^.  559.  Boe  v.  Lo^d  Lucan,  9  East, 
448.  Church  V.  Mundy,  U  Ves.  436, 
15  Ves.  396.  Judd  r.  Pratt,  13  Vcs. 
168,  15Ves.390.  Sampson  y,  Sampson, 
«  V.  &  B.  337.  Hodgson  ▼,  Merest, 
9  Price,  556. 

(z)  It  is  an  established  rule  that  if 
one  haying  a  particular  interest  in  a 
leasehold  estate  (whether  he  be  one  of 
several  joint  lessees  or  partners^  as  in 
Palmer  v.  Young,  1  Vem.  276.  Keech 
T.  Sandford,  Sel.  Ca.  Cha.  61.  Feather- 
stonhaugh  v.  Fmwich,  17  Ves.  298,  or 
a  tenant  for  life  under  a  will  or  settle- 
ment with  remainder  over^  as  in  the 
principal  case,  or  a  mortgagee,  as  In 
Jiakestraw  v.  Brewer^  post,  511,  ob- 
t ahis  a  renewal  of  the  lease  to  himself,  he 
shall  be  a  trustee  (after  payment  of  the 
expences  of  the  renewal  with  interest, 
ilfanfet;e  v.  Bale,  2  Vem.  84.  Hamilton 
V.  Denay,  1  Ba.  &  Be.  202.)  for  the 
benefit  of  all  persons  interested  in  the 
old  lease.  Owen  v.  Williams,  Amb.  736. 
Lawrence  v.  ^aggs,  1  Eden,  453.  Tas- 
ter V.  Marriott,  Amb.  668.     Saw  v. 


Chichester t  ub.  sup.  and  Amb.  71S.  S.  C. 
2  Dick.  480.  nom.  Bromfield  t.  CAi- 
ehester.  Stone  ▼.  Theed,  2  Bro.  C.  C. 
243.  Coppin  v.  Femyhough,  2  Bro. 
C.  C.  291.  Bowles  Y.  Stewari,  1  Sen. 
&  L.  209.  James  v.  Dean,  11  Ves.  385, 
15  Ves.  236.   Nesbitt  y.  Tredennich, 

1  Ba.  h  Be.  46.    Winslow  ¥.  TI^^b 

2  Ba.  &  Be.  195.  Eyre  ¥»  Dolphin, 
2  Ba.  &  Be.  298.    Stubbs  V.  Roth^ 

2  Ba.  k  Be.  548.    Randall  v.  Ruiseli, 

3  Mer.  190.  But  a  tenant  Ibr  URi 
under  a  wilt  of  a  leasehold  estate  is  Hot 
obliged  to  renew  the  lease;  unless  the 
nature  of  the  estate,  or  the  terms  of  the 
will  compel  him  so  to  do.  Nightingale 
V.  Lawson,  Stone  y.  Theed,  ub.  sup. 
Lock  V.  Lock,  2  Vem.  666.  White  ▼. 
White,  4  Ves.  24,  5  Ves.  554,  9  Ves. 
654.  Lord  Milsintown  v.  Lotd  *f«*- 
grave,  3  Madd.  491,  5  Madd.  471- 
And  if  he  renews  where  he  is  not 
obliged  to  do  so,  he  is  only  bound  to 
contribute  to  tlie  expence  of  the  re- 
newal in  proportion  to  the  benefit  which 
he  derives  therefirom.  If  therefore  the 
lease  is  for  lives,  and  the  tenant  for  life 
is  one  of  the  cestuis  que  vie,  he  tannot 
t)c  called  upon  to  bear  any  part  of  the  ex- 
penoe  of  renewal,  because  he  can  derive 
no  benefit  from  it.  Vemiy  v.  Verney^ 
ub.  sup.  and  Amb*  88.  And  if  he  pa^s 
money  for  a  renewal,  it  will  be  a  charge 
on  the  estate  (n  remainder,  with  interest 
from  the  time  when  it  was  advanced, 
Adderley  v.  Clavering^  2  Bro.  C.  C. 
659,  2  Cox,  192 ;  which  upon  the  prin- 
ciples laid  down  in  White  ▼.  white. 
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And  forasmuch  as  the  leasee  had  not  sealed  a  counter'-pait 
of  the. lease,  which  the  church  of  Hereford  had  insuted  upon, 
to  the  end  that  they  might  have  the  covenant  of  the  lessee  for 
their  security,  for  which  reason  the  lease  remained  in  a  third 
person's  hands,  and  was  not  delivered  over  to  the  widow  and 
executrix  of  the  testator : 

The. Court  ordered  that  the  old  lease  should  be  surrendered^ 
and  that  the  church  of  Hereford  should  make  a  new  lease  for 
the  old  term  which  would  be  good  (it  being  to  commence 
from  a  time  past)  to  the  plaintiff  the  devisee  of  the  real  estate ; 
and  the  plaintiiF  to  repay  to  the  executors  at  the  widow,  what 
had  been  paid  by  them  to  the  church  for  the  rent  grown  due 
after  the  widow's  death  (1). 


(I)  Reg.  Lib.  A.  1737.  fol.  449, 


9  Ves.  557j  S,  should  be  compound 
inlierest.  If  the  lease  is  for  years,  or 
for  lives  where  the  tenant  for  life  is  not 
one  of  the  cestuis  que  vie,  the  propor- 
tions in  wh}ch  the  expence  of  renewal 
is. to  be  borne  by  the  tenant  for  life  and 
the  remainder-man  must  be  determined 
after  the  death  of  the  former^  according 
to  the  benefit  they  have  respectively 
derived  from  the  transaction.  Nightin^ 
gule  v.  .Lawsonf  ub.  ^up.  and  1  Cox> 


181.  Stone  V.  Theed,  Whiter.  White^ 
ub.  sup.  Mian  v.  Backhouse^  ^  V,Sc 
B.  65.  And-  see  Colegrave  v.  Manbg, 
6  Madd.  7^.  The  grantee  or  devisee 
of  an  annuity  for  life  out  of  a  leasehold 
estate  is  not  bound  to  contribute  to  the 
expence  of  renewaL  Moody  v*  Mat" 
thews,  7  Ves.  174.  Maxwell  v.  Athe, 
1  Bro.  C.  C.  444  n.  7  Ves.  184.  Bat 
contra,  as  to  the  devisee,  Winslow  x. 
Tighe,  Stubbs  v.  Roth,  ub.  sup« 


Casx  145. 


FAREWELL  versus  COKER. 


Lord  Chancel-  Mr.  Farewell  employed  one  Bower  of 


in  Somerset' 


lor  Kino. 


sldre  as  his  solicitor  in  a  cause  in  chancerv.  and  Bower  the 
7Sj3.pl.  3.     '    solicitor  employed  Mr.  Walter  Edwards  as  his  clerk  in  court. 

A  country  client  employs  an  attorney  or  solicitor  in  the  country  in  a  cause  In  chancery,  the 
solicitor  employs  a  cleric  in  chancery,  tiie  client  in  the  country  pays  his  solicitor,  but  tbe 
clerk  in  chancery  is  unpaid.  The  client  not  bounil  to  pay  the  clerk  in  chancery;  but  if  the 
latter  has  any  papers  in  his  hands,  he  may  retain  them. 

Mr.  Farewell  paid  Bower  at  several  times  about  800/.  which 
he  alleged  was  more  than  was  due  to  him  upon  his  bill.  Mr. 
Bower  died,  and  his  widow  administered  to  him.  Mr.  Edwards 
the  clerk  in  chancery's  bill  continued  unpaid,  and  he  delivered 
out  several  papers,  copies  of  depositions,  and  orders  to  other 
solicitors  for  the  use  of  Faretce/{  in  order  to  an  issue  in  this 


/l^/^i^ 


cause. 
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Mr.  fareivett  on  petition  got  an  order  to  tax  Bower^n  bill,  ^^  coSu  ** 
alleging  it  was  overpaid,  upon  which  Edwards  got  an  order 
ex  parte  from  the  Master  of  the  Rolls,  to  stay  the  taxing  of  the 
bill  and  all  proceedings  till  his  bill  paid. 

On  petition  to  the  Lord  Chancellor  to  set  aside  that  order,  [  461  1 
many  things  were  urged,  as  that  the  clerk  in  court  was  the 
sworn  clerk,  and  to  be  taken  care  of  by  the  G>art  as  their 
officer ;  that  even  at  the  hearing  of  the  cause  the  Lord  Chan- 
cellor has  stopped  the  same  from  proceeding,  on  the  clerk  in 
court's  insisting  to  be  paid,  or  secured  his  bill ;  and  that  it  is 
at  the  peril  of  the  country  client  to  inquire  and  stop  money  for 
the  payment  p(  the  clerk  in  court,  to  whom  both  the  country 
solicitor  and  country  client  are  at  stake* 

Lord  Chancellor  :  The  client  in  the  country  employs  only  the 
attorney  or  solicitor  in  the  country,  and  knows  nothing  of  the 
clerk  in  court,  where  it  is  a  cause  in  chancery^  or  of  the  entering 
clerk  where  it  is  a  cause  at  law ;  and  on  the  other  hand  the 
clerk  in  court,  or  entering  clerk,  being  (generally)  perfect 
strangers  to  the  country  client,  give  credit  to  the  attorney  or 
solicitor. in  the  country  only;  so  that  if  the  country  client  pays 
his  principal^  who  is  the  country  attorney  or  solicitor,  he  is 
thereby  discharged,  and  must. not  pay  the  same  debt  twice. 

.All  I  can  do  for  the  clerk  in  court  is,  to  take  no  paper  out  of 
Us  hands  till  paid;  and  if  any  thing  be  remaining  due  in 
Mr.  FarewelpH  (the  country  client)  hands,  I  will  stop  it,  and 
the  same  shall  be  paid  to  Edwards  the  clerk  in  court  (1).  Also 
here  being  some  proofs  by  affidavits  of  FarewelVs  retaining 
JBdwards  to  take  care  of  the  cause,  let  that  be  tried  in  aa 
action  at  law  to  be  brought  by  Edwards  against  Farewell. 


(1)  Vide  Taylor  V.  Lewis,  2  Vez.  of  Law,  TTaUron's  case,  2  Stra.  1186. 

111.  and  3  Atk.  737.  S.  C.  So  in  Courts  Eex  v«  Smollett,  3  Burr.  1313  {z). 

(z)  So  in  the  case  of  a  town  agent  15  Ves.  29T.    Ex  parte  Steele,  16  Ves. 

for  a  country  solicitor.  Wardy.  Hepple,  164.  Bray  v.  Hine,  6  Price,  803. 


\' 
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Cask  146. 


CARLETTON  venus  BRIGHTWELU 


Blaster  of  the  In  a  bill  for  tithes  in  kind,  the  defendant  insisted  on  several 
Av  f^  \u  nu)du8%  one  of  which  was.  that  the  inhabitants  of  such  a 
773.  pi.  10.  tenement  with  the  lands  usually  eiy oyed  therewitb|  had  been 
A  iBwlus  for    accustomed  to  pay  such  a  modus  for  tithe-corn  (1). 

titha  of  com  for  the  iohabitants  of  such  a  tenement  and  the  lands  dierewith  usually  enjoyed. 
▼Old  for  uncertainty,  in  regard  the  tenement  may  be  uninhabited,  and  the  Undi  dfteti  shflled 
and  let  with  other  farms. 

Gtr* :  This  is  quite  uncertain,  the  house  may  fall  dawn,  nr 

be  uninhabited,  and  then  no  modus  will  be  payable ;  also  nothing 

can  be  more   uncerUdn  than  lahds  usually  enjoyed  with  the 

tenem&ilt,  ftince  the  lands  let  with  a  farm  house  mity  prbbaUy 

be  often  shifted  (2). 

lb  *b!!rt  u^'       Wfy,  Tithes  being  demanded-  of  tiirkeys,  It  was  objected  thlit 

tithe's  are  paid  ih  MooT  599,  {Hugton  versus  Prince)  it  was  said,  that  turkeys 

none  tobc'pid  ^^^  things  fercB  naiuras  and  not  tithable,  any  mofe  than  par- 

for  the  tHdges,  and  that  turkeys  were  not  brought  hither  iVom  beyond 

sea  before  Queen  EUzabeth'n  time* 
~^4tS31  Cur*:  I  cannot  see  but  that  turkeys  are  birds  as  tame  a» 

hens  or  other  poultry,  and  therefore  must  pay  tithes  (z) ;  it  is 


(1)  By  the  Register's  book  no  such 
modus  for  tithe  cont  appears  to  have 
been  in  question  in  the  cause>  but  the 
defendants  by  their  ansv/er  insisted  that 
•*  all  occupiers  of  farm  houses  below 
*'  or  on  the  North  side  of  a  lane  call* 

ed  Burjield  Lane,   with    the  lands 

usually  occupied  therewith,  have 
**  time  out  of  mind  paid  $d,  at  Michael- 
*'  maSf  in  each  year,  for  each  cow,  and 

all  occupiers  of  farm  houses  above 


€€ 


tl 


€t 


**  the  same  lane,  or  on  the  South  side 
"  thereof,  with  the  lands  utwaltjf  occa- 
"  pied  therewith,  have  titoieoiit  of  niiafdl 
"  paid  2d.  yearly  for  each  cow,"  in  lieu 
of  tithe  of  milk  in  kind.  His  Honour 
declared  this  modus  to  be  uncertain^ 
and  directed  an  account.  Reg.  Lib. 
A.  1727.  fol.  417. 

(2)  Vide  Chapman  v.  Monson,  post. 
565. 


{z)  So  Brinklow  v.  J&imonds,  Bunb.  307* 
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tmfe)  if  lithte  be  once  paid  of  the  eggsj  there  cbt  be  no  d^  eoLtmnm  ^ 
mand  made  a  second  time  in  respect  of  the  ehieken  hatched 
afterwards  (y). 

3dfy,  There  was  another  demand  made  hy  the  bill  of  the 
tithe  of  a  com-mill,  and  it  was  insisted,  that  every  tenth  toU-^ 
dish  was  due.     1  Shaw.  28  L    Ckimble  versus  Falkingham^ 
Carth.  215. 

But  it  was  replied,  that  this  matter  was  determined  in  the  Mllb  wt  tith* 
ease  of  (1)  Chamberlain  versus  Kneale  in  the  House  of  Lords,  J[rt*;,**JJ[y**** 
Upon  an  appeal  from  a  decree  of  the  Court  of  Exchequer,  only  4  per- 
where  the  bill  was  brought  for  tithes  of  a  malt-mill  in  Tiverton  ^e  clesr  ^ios 
in  Devwishirey  and  where  the  Lords  determined,  with  the  as-  •**•!?!!.  "^ 
sistance  of  eight  Judges  (whereof  Holt,  C.  J.  was  one),  that  MteicM» 
mills  were  tithable,  but  that  the  same  was  a  personal  tithe,  and 
so  ought  to  be  paid  out  of  the  clear  gain  after  all  manner  of 
charges  and  expenses  deducted;    upon  which   authority   the 
Master  ^f  the  Roll$  decreed  the  mill  in  question  to  pay  tithes^ 
but  that  they  shall  be  paid  only  as  a  personal  tithe  (w). 

Notes  In  this  case  it  was  said  and  admitted,  that  in  a  bill  Id  ablU  for 
brought  by  a  parson  for  tithes,  though  the  right  thereto  be  ever  Exchequer  the 
so  plain,  yet  in  the  Exchequer  the  decree  is  not  that  the  de-  ^'o"*^  decree* 
iehdaht  shall  pay  tithes  for  the  (2)  future,  but  that  he~  shall  tithes  to  the 
account  for  and  pay  what  tithe  is  due  to  the  time  of  bringing  w^the  Ullf^* 
the  bill,  but  in  the  Court  of  Chancery  it  is  to  the  time  of  butinCbao- 
the  (3)  decree.    Likewise  in  the  Exchequer,  where  an  infant  Hme'of  the 
*  is  party  and  his  interest  is  concerned,  the  Court  does  not  ^^^^  j^^fl'^ ' 

allow  of  an  order  to  examine  a  witness  viva  voce  to  prove  a  fhm  it  ptrtj, 

theEnchftqunr 
wUl  not  examine  a  witness  viva  voce,  but  the  witness  is  to  be  exanined  oa  luterro^teriet  ia 
the  office.  [  *464  ] 


(1)  ]  Eq.  Ca.  Ab.  366.  pi.  3.  and  1 
Bro.  P.  C.  157-  by  the  name  of  Cham* 
berlain  v.  Newte  (x),  Et  vide  Dodson  v. 
Oliver^  Bunb.  73. 

(2)  But  in  Chamberlain  v.  Newte, 
(fthi  iup.)  the  tlouse  of  Lords  ordered 


that  the  tithes  should  be  continued  to 
be  paid  in  future, 

(3)  Vide  Archbishop  of  Yorh  v.  Sta- 
pleton,  52  Atk.  136.  SM  v.  Redd^  8 
Atk.  590  (v).. 


d^)  And  the  tithes  of  turkeys  are 
usually  paid  in  the  eggs,  if  custom  does 
liot  otherwise  determine.  Com.  Dig. 
Dismes.  H.  9. 

(x)  S.  C.  9  Vin.  Ab.  39. 

(w)  The  tithe  of  a  corn-mtU  is  a 
pradiai  tithe,  so  far  as  regards  its  lo- 
cality,  and.  the  person  to  whom  it  is 
payable  i  but  in  the  mode  of  paymeai, 


it  is  a  perMiai  tithe^  and  payable  o^n 
the  net  profit  only.  Thomas  v.  Priee^ 
Wilson  V.  Mason,  Caches  v.  Haynes^  3 
Gwill.  871 ,  974, 1«66.  Hall  v,  Mathet, 
3  Anst.  915.  Filewood  v.  Kemp,  1  Hag- 
gard, 491,  494,  where  Talbot  v.  May^ 
3  Atk.  17,  contra^  was  cited  and  cob* 
sidered.  Manby  v.  Taylor,  9  Price^  949* 
(v)  Daws  v«  BtnHp  Jacob,  97* 
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Caslbtonv.  deed  or  exhibit,  but  a  witness  must  be  examined  in  the  office 
BsifiH-nrBLL.  .  ^  ^    . 

upon  mterrogatones. 


Case  147.  ANONYMUS. 

R  tta^'in^thle*  Thb  defendant  prayed  time  to  answer,  but  afterwards  put  in  a 
absence  of       plea ;  upon  which  the  Solicitor  General  moved  to '  discharge 
lor  King?  '  ^^^  P^^^  ^^^  defendant  having  in  his  petition  for  time  sub- 
On  time  giwn  mitted  to  answer,  and  a  plea,  though  on  oath,  is  yet  a  dilatory 

defendant  may  answer. 

put  in  a  plea, 

for  that  is  as  an  antwery  and  on  oatb>  but  cannot  put  in  a  demurrer. 

Regp.  A  demurrer  s^ter  such  petition  for  time  to  answer 
would  be  irregular  {z)^  but  a  plea  is  an  answer,  and  is  upon 
oath  as  well  as  an  ai^wer  (y),  and  so  determined  in  Ztord 
Strafford's  case  (or),  who  pleaded  after  time  prayed  to  an- 
swer. 

Whereupon  the  Master  of  the  Rolls  ruled  that  this  plea 
came  in  regularly.  (1) 


(1)  So,  Roberts  v.  Hartley,  1  Bro.  C.  C.  56  (w). 


(z)  See  Curzon  v.  Lord  de  la  Zouch,    Stubbs,  2  V.  &  B.  354.  v.  Davies^ 

1  .Swan.  185.  19  Ves.  81,  is  not  an  answer. 

(y)  Therefore  it  seems  that  a  plea  (x)  Post,  3  vol.  81. 

which  may  be  put  in  without  oath,  as  {w)  De  Minckuitz  v.  Udney,  1$  Ves. 

to  which  see  Mitford,  243.     Wall  v.  355. 


^^*  ^^8-  RANDAL  versus  RANDAL. 

iel^r  kIng"  ^  "^^  ^^^^^^  ^^  ^^®  reversion  in  fee  of  a  copyhold  estate  in 
2Eq.  Ca.Ab.  ^<^folk  expectant  on  her  father's  death,  and. having  agreed 
^meseUed of  ^^  °^*"7  ^^^  daughter  to  B.  articled  to  pay  to  B.  at  the  said 
a  copyhold,  on  marriage  500i.  and  surrender  the  copyhold  premises  within 
"e"d^htor  ^®  months  after  her  father's  death  to  the  use  of  B.  her  in- 
to J.  s.  sur-     tended  son-in-law,  and  his  heirs  ;  upon  which  surrender  the 

renders  ittd«>.  «•¥» 

the  use  of        father  of  B.  articled  to  pay  her  500/.  and  by  the  same;arti- 

J.  S.  and  his 

intendedjf ife  and  the  heirs  of  their  bodies,  remainder  to  J.  S.  in  fee;  the  marriafe  takes 
effect ;  the  husband  sifi^ns  a  writing  whereby  he  owns  that  the  limitation  of  the  remuoder  in 
fee  to  him  was  a  mistake,  and  that  it  was  intended  to  be  to  the  wife,  and  accordingly  cove- 
nants to  stand  seised  of  the  remainder  in  fee  in  trust  for  the  wife  in  fee  ;  this  is  not  a  mer« 
voluntaiy  oovcoant,  and  equity  will  compel  tiie  perfonnance  of  it. 
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cles  covenanted  to  settle  certain  freehold  lands  of  about  SOL    ^j^^JjJJ^J* 

per  annum,  to  the  use  of  his  son  and  his  intended  wife  for 

their  lives,  remainder  to  the  heirs  of  their  bodies,  remainder 

to  the  son  in  fee,   which  settlement  the  father   accordingly 

m§de.    The  mother  surrendered  the  copyhold  to  the  use  of 

the  husband  (the  son-in-law)  in  fee,  and  the  marriage  having 

taken  effect,  soon  afterwards  the  husband  and  wife  and  the 

wife's  mother  went  to  an  attorney  in  the  neighbourhood,  and 

informed  him  that  there  had  been  a  mistake  in  the  mother's 

surrendering  the  copyhold  to  the  use  of  the  husband  and  his 

heirs,  for  that  it  was  intended  to  settle  the  same  upon  the  husr 

band  and  wife  and  the  heirs  of  their  two  bodies,  remainder  to 

the  heirs  of  the  wife,,  and  that  it  was  reasonable  it  should  be 

so  settled,  it  being  the  wife's  mother's  inheritance ;  wherefore 

they  desired  the  attorney  to  rectify  this  mistake ;  but  the  bus* 

band  withal  desired  it  might  not  be  done  'by  way  of  surrender, 

because  this  might  probably  come  to  the  knowledge  of  the 

husband's  father,  of  whom  the  husband  was  in  great  awe,  and 

who  was  a  passionate  and  severe  man  towards  him.     Upon 

this  the  attorney  drew  a  deed  repiting  the  former  surrender 

made  by  the  mother  of  these  copyhold  premises  to  the  use  of 

the  husband  in  fee,  but  taking  notice  at  the  same  time  that  this 

was  a  mistake,  it  being  intended  to  be  settled  on  the  husband 

and  wife  and  the  heirs  of  their  bodies,  remainder  to  the  heirs 

of  the  wife ;  wherefore  the  husband  covenanted  that  he  would 

stand  seised  of  the  copyhold  premises  in  trust  for  himself  and 

his   wife  for   their  lives,  remainder  in   trust  to  the  heirs  of 

their  two  bodies,  remainder  in  trust  for  the  wife  and  her  heirs, 

with  a  covenant  from  the  husband  to  convey  the  premises  to 

these  uses. 

The  husband  had  issue  by  his  wife  a  daughter,  and  having 
upon  his  admittance  to  the  copyhold  premises  surrendered  them      r  455  ] 
to  the  use  of  his  will,  was  prevailed  upon  soon  -  after  by  his 
father  to  make  a  will,  and  thereby  devise  this  copyhold  to  his 
father  and  his  heirs. 

The  husband  died,  the  wife  and  her  daughter  brought  this 
bill  against  the  father  of  the  husband,  insisting  the  mother  was 
imposed  upon  by  these  articles,  and  the  intention  was,  that  the 
copyhold  should  be  surrendered  to  the  use  of  the  husband  and 
wife  in  tail,  remainder  to  the  wife  in  fee ;  that  to  rectify  this 
mistake  the  deed  of  trust  was  made,  and  therefore  the  plaintifib 
prayed  that  the  husband's  father,  having  got  the  legal  estate  of 
the  copyhold  by  hiis  son's  will,  should  convey  it  according  to 
the.  uses  or  trusts  in  the  deed  of  (rust. 
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^iiAAt*'  Against  which  it  was  urged  by  the  defendaRt's  eodhsel,  Itt^ 
That  there  was  no  proof  of  the  mother's  being  imposed  upoa 
by  the  articles,  but  on  the  contrary  the  mother  was  to  have, 
and  did  actually  receive  from  the  father,  upon  the  making  this 
surrender,  3001.  consideration }  and  it  was  dangerous  to  admit 
of  parol  proof,  in  contradiction  to  the  plain  and  express  words 
of  written  articles ;  quod  cur*  omceiHt 

2dhff  That  this  deed  of  trust  was  gained  unduly  by  the 
mother  of  the  wife  from  her  son-in*law  the  husband,  and 
being  plainly  a  voluntary  deed  ought  not  to  be  made  good  in 
equity. 

Lord  Chancellor  took  time  till  the  next  day  to  consider  of 
it ;    and  the   cause  then   coming  on,  Mr.  Solicitor  Qeneral 
Talbot  insisted  on  behalf  of  the  plaintiflfe,  tliat  equity  follows 
the  law  in  this  case ;  and  as  at  law  though  a  promise  without 
a  consideration  was  nudum  pactum^   and  not  sueaUe,  yet  a 
[  467  ]      deed  or  covenant  to  pay  money,  or  to  do  any  act,  having  the 
solemnity  of  a  deed,  did  import  a  consideration,  and  as  it  was 
sueable  at  law,  so  it  was  also  in  equity,  unless  it  were  to  do 
something  vain  and  unequitable,  accordingly  in  1  Fern.  427. 
Beard  versus  Nuthal,  it  is  said  per  air',  that  an  agreement, 
though  voluntary,  yet  if  under  hand  and  seal,  ought  to  be  de^ 
creed  in  a  court  of  equity  j  so  in  the  case  of  Husband  and 
Pollardy  Feb.  1718-19,  a  father  possessed  of  a  term  for  years 
held  of  the  church,  and  renewable  every  seven  years,  assigned 
this  lease  to  his  son  in  trust  for  himself  for  life,  remainder  in 
trust  for  the  soh,  his  executors,  administrators  and  assigns,  and 
the  &ther  covenanted  to  renew  the  lease  every  seven  years  as 
long  as  he  should  live;  the  son  died,  and  the  seven  years 
passed,  upon  which  the  executors  of  the  son  brought  a  bill  to 
compel  the  f&ther  to  renew  the  lease ;  and  decreed  that  the 
father  should  at  his  own  expence  renew  it,  though  this  was  a 
voluntary  covenant,  and  the  bill  had  been  brought  by  the  exe- 
cutors, who  seemed  to  be  out  of  the  consideration  of  blood, 
which  might  have  supported  the  covenant  as  to  the  son.    Like- 
wise the  case  of  fFiieman  v.  Roper,  21  Car.  1.     1  Chan.  Rep. 
84.  wliere  a  voluntary  covenant  to  make  a  settlement  in  the 
following  extraordinary  case  was  by  the  Court  carried  into  ex- 
ecution s  J.  had  married  a  wife  without  his  lather's  consent, 
and  the  uncle  of  A.  with  an  intent  to  reconcile  him  to  his 
father,  and  for  natural  affection,  covenanted,  that  In  case  the 
manor  of  Dale  should  descend  to  the  uncle  from  his  father^ 
then  the  uncle  would  settle  it  upon  himself  for  life,  with  re- 
mainder to  his  nephew  and  hb  wife  for  tiidt  Vtm,  ttaaihdtt 
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9nf  1  ftf  WMMw  of  JOak  did  descend  to  the  uncle,  and  the  '^JJJJJ^ J^ 
son  and  his  wife  brought  a  bill  to  compel  the  uncle  to  aettia 
this  manor,  who  was  decreed  to  settle  it  accordingly,  though 
this  was  a  voluntary  covenant ;  and  what  occasioned  the  greater 
question,  and  the  searching  Into  precedents,  was,  its  being  a  r  46g  ] 
covenant  to  settle  a  bare  possibility,  an  estate  before  he  had  it, 
which  the  uncle  might  never  have ;  but  notwithstanding  a  spe- 
cific performance  was  decreed  even  of  this  covenant. 

On  the  other  side  some  precedents  were  cited,  where  in  case 
either  of  a  voluntary  conveyance  or  covenant,  equity  would  not 
help  a  defect  in  the  one,  or  decree  a  specific  execution  of  the 
other ;  and  the  case  of  (a)  FUrsacre  versus  Bobinson  was  men-  (f )  ^'^J^  ^ 
tioned,  where  a  man  made  a  defective  conveyance  of  a  copy- 
hold to  his  bastard  child,  with  a  covenant  for  further  assurance; 
On  a  bill  brought^  and  hearing  before  the  Master  of  the  Rolls^ 
and  upon  appeal  before  Lord  Chancellor  Cowper,  both  the 
Master  of  the  Rolls  and  the  Lord  Chancellor  dismissed  the  bill, 
in  r^iard  It  was  a  mere  voluntary  conveyance,  though  every 
one,  even  at  common  law,  ought  to  maintain  his  own  natural 
ehil4f 

Lord  Chanc^Uor :  I  would  not  enter  into  the  consideration 
whether  a  court  of  equity  will  assist  and  make  good  a  vohm- 
taiy  convey  woe,  when  (possibly)  precedents  may  be  both  wayQi 
hut  I  do  not  think  this  a  mere  voluntary  conveyance;  for  when 
tilt  husband  of  the  daughter  does  by  deed  under  his  hand  J 

and  seal  declare,  that  he  mtended  this  copyhold  in  question 
•hould  have  been  settled  on  himself  and  his  wife,  and  the  heirs 
nf  their  two  bodies,  with  remainder  to  the  heirs  of  the  wife, 
and  to  rectify  the  mistake  that  had  been  made  in  the  limi- 
tation, and  in  consideration  of  natural  love  and  affection,  the 
husband  covenants  to  stand  seised  of  this  copyhold  in  trust 
fiar  himself  for  life,  then  to  his  wife  for  life,  and  to  the  heirs 
af  their  bodies,  remainder  to  the  heirs  of  the  wife;  I  say^ 
wben  the  husband  under  his  hand  recites  what  his  intent  was, 
and  that  the  conveyance  of  the  copyhold  in  a  different  man- 
nef  was  a  mistake,  1  must  take  the  husband's  intention  to  be  [  ^^9  ] 
aA  be  himself  recites  it;  taking  this  to  be,  so,  and  that  it  was 
a  mistake  Iq  ma^^e  a  conveyance  of  the  copyhold  in  a  different 
WHmer,  then  it  was  hut  justice  in  the  husband  to  rectify  this 
mistake,  and  settle  the  copyhold  as  was  at  first  intended  by  the 
HftlfSt 

^  the  Coiurt  decreed  the  deyisee  the  father  to  settle  the 
o^pyhfkld  pr^mis^  aeeording  to  the  limitations  of  the  trusts  in 
liN  dffii  tQ  tbf»  biisbaM  wd  wife  for  tbM  lives^  remaindei  to. 
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^Bjmbaju'    ^  ^*"'  ^  ^'  ^^^  ^^  ^*  husband  and  wi£^  rem^der  to  the 
wife  in  fee  (1). 


(l;  Reg.  Lib.  B.  1728.  fol.  465. 


*^»"''-  FORD  eerm  FLEMING.. 

lor  Ki(ui.  '  ■^'  ""^  ^*''  ^1'  S*''^®  to  hicr  grandaughter  Maxy  Ford  401.  out 
1  Eq.  Ca.  Abr.  of  a  debt  due  to  the  testatrix  from  J.  S.  for  rent,  she  the  said 
One  by  wiu  -'"^'y  -P<>^d  allowing  her  part  of  the  charge  of  recovering  the 
Sivttl00/.dae  same;  and  the  testatrix  by  her  will  erave  the  residue  of  the 

to  the  testator  _^ 

for  rent  from    ^^nt  due  to  her  from  J.  S.  to  her  grandson  William  IFeeden 

B>?  hli^diT  ^"^  ^^^'  ^^  ^^  allowing  his  part  of  what  should  be  expended  in 
alterwardi  the  the  recovery  thereof. 

testator  sues 

B.  for  this  rent,  and  recovers  it;  yet  this  is  no  ademptioti  of  the  legacy » for  the  tcstator^a 

•oug  for  It  mi|^ht  have  been  occasioned  by  his  thinltinj  the  debt  in  dan^r. 

After  the  making  the  will,  J.  the  testatrix  sued  for  these  ar- 
rears of  rent,  and  received  them  in  her  life-time. 

On  a  bill  brought  by  the  grandaughter  for  this  40/*  Mr. 
Ifyder  on  behalf  of  the  defendant  insisted,  that  the  diversity 
taken  in  this  case  had  been,  if  the  debtor  who  cannot  be  com- 
I  ^70  ]  pelled  to  keep  it,  voluntarily  pays  in  the  debt,  so  that  it  is  bb 
own  act,  and  the  creditor  is  bound  to  receive  it,  this  is  no 
ademption  of  the  legacy,  for  it  must  be  the  act  of  the  testa- 
trix, and  not  the  act  of  the  debtor  who  is  a  third  person,  which 
is  to  revoke  the  will ;  but  in  the  present  case,  where  the  tes. 
tatrix  called  in  the  debt,  nay  sued  for  it,  and  would  not  suffer 
it  to  continue  where  it  was,  this  was  altering  the  condition 
and  state  of  the  thing  bequeathed,  and  must  consequently,  as 
to  that,  be  a  revocation  of  the  will ;  it  was  like  the  case  where 
one  devises  land  and  afterwards  disposes  of  it,  this  is  a  re- 
vocation ;  nay,  though  the  feoffment  be  to  the  use  of  the  tes- 
tator and  his  heirs,  nay  even  though  it  be  to  the  use  of  the  will; 
and  it  was  observed,  that  the  will  intended  this  debt  should 
continue  until  the  time  of  the  testatrix's  death,  because  it  was 
said  the  legatees  should  allow,  their  proportion  of  the  charges 
of  recovering  it* ' 

To  which  it  was  replied,  that  this  legacy  being  401.  could 
not  be  called  a  specific  legacy^  but  only  so  much  money^  and 
the  debt  due  for  rent  was  added  in  favour  of  the  legatee^  as  a 
certain  fund  for  payment  of  the  legacy^  and  what  was  intended 
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in  favour,  and  for  the  benefit  of  the  legatee,  ought  not  to  be  Jlkmihq 
turned  to  his  disadvantage ;  and  the  case  of  Orm  and  Smith, 
2  Fern.  681.  as  also  Poulefs  case  in  Raymond  335.  were  cited 
as  in  point,  where  though  the  debt  bequeathed  was  called  in 
and  received  by  the  testatrix  herself  in  her  life -time,  yet  it  was 
resolved  this  did  not  avoid  the  legacy,  for  that  the  receiving  in 
the  debt  increased  the  personal  estate,  which  was  to  answer  the 
legacy. 

ZA>rd  Chancellor  took  time  till  the  next  day  to  consider  of 
this  case,  and  observed  that  the  authorities  of  the  books  were, 
that  though  the  testator  called  in  the  debt,  yet  it   was  no     [  471  1 
ademption  of  the  legacy ;  and  so  were  the  two .  cases  cited, 
Poulet's  case  in  Raymond,  and  also  in  Swinb.  452.  and  that 
the  reason  given  why  the  testator's  calling  in  the  legacy  should 
not  be  an  ademption  thereof  was,  because  it  must  be  presumed 
to  have  proceeded  from  the  testator's  apprehension  the  debt  was 
in  danger  (a)  and  therefore  to  have  been  done  in  favour  of  the  ^we  oTEaSof 
legatee,  to  the  intent  he  might  not  lose  his  legacy,  and  what  Thomond  v. 
was  done  out  of  kindness  to  the  legatee,  ought  not  to  be  inter-  folk,  vol.  if 
preted  to  his  prejudice.  *^** 

His  Lordship  took  notice,  how  the  same  action  had  been 
construed  in  two  such  opposite  senses ;  however,  he  held,  upon 
the  authorities  aforesaid,  that  the  testatrix's  receiving  in  the 
debt  herself,  though  upon  her  suing  for  it,  was  nq  ademption  of 
the  legacy  (1). 


(1)  Vide  Earl  of  Thomond  v.  Earl  of  Suffolk^  ante  1  vol.  461.    Rider  v. 
Wager,  ante  330. 


PAPILLON  Derm  VOICE.  Case  150, 

A.  DEViSBD  10,0001.  to  trustees  to  be  laid  out  in  a  purchase  At  the  RolU. 

1  F!n    f^a    All 

of  lands,  and  to  be  settled  on  jB.  for  life,  without  impeachment  i^Ui.  30. 
of  waste,  and  from  and  after  the  determination  of  that  estate  2  KeL  in  Cha . 

A.  devised  10,000/.  to  trustees  in  truit  to  be  laid  out  in  lands  and  to  be  settled  on  B.  for  life, 
without  waste,  remainder  to  trustees  and  their  heirs  for  the  life  of  B.  to  support  contiageot 
remainders,  with  a  power  to  B.  to  maice  a  jointure,  remainder  to  the  heirs  of  the  body  of  B. 
remainders  over,  and  by  the  same  will  devises  lands  to  B.  to  the  same  uses,  and  dies  leavings 
C.  executor ;  B.  sues  C.  the  executor  for  the  deeds  relating  Co  the  lands  that  are  in  his  hands, 
and  to  have  the  money  laid  out  in  lands  and  settled.  Decreed  by  the  Master  of  the  Rolls, 
that  B.  bad  but  an  estate  for  life  in  the  lauds,  and  so  not  entitled  to  the  deeds,  but  that  they 
were  to  be  brought  into  Court,  and  that  the  lands  to  be  bought  with  the  money,  were  to  be 
settled  on  B.  for  bis  life  only,  remainder  to  his  first,  &c.  son.  But  by  the  opinion  of  Lord 
Chancellor  Klng^,  B.  was  decreed  to  have  an  estate-tall  in  the  lands  devised,  and  consequently 
to  be  entitled  to  the  deeds  relating  thereto,  though  as  to  the  Unds  to  be  purchased,  that 
being  executory,  and  in  the  power  of  the  Court,  B,  wss  to  be  but  tenaat  for  life,  with  re« 
mainder  to  his  first,  &c«  son. 

Vol,  II.  2  a 
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FAPit.i.oK  V,  |0  trustees  and  their  heirs  during  the  life  of  B.  to  preserve  p<m- 
tingent  remainders,  remainder  to  the  heirs  of  the  body  of  J3. 
with  remainders  over,  with  a  power  to  B.  to  make  a  jointure ; 
and  by  the  same  will  A.  devised  lands  to  J?,  for  bis  life  wipiout 
C  ^72  ]  waste,  and  from  and  after  the  determination  of  that  ^tate,  to 
trustees  and  their  heirs  4uring  the  life  pf  B.  to  preserve  contin- 
gent remainders,  remainder  to  the  heirs  of  (he  body  pf  M.  re- 
mainders over,  and  died  leaving  C.  executor. 

B.  brings  his  bill  agfunst  the  executor  to  have  the  10,D00L 
laid  out  in  land,  and  settled  in  the  same  manner,  and  with  the 
like  limitations  as  the  land  was  devised  by  the  will,  by  which  it 
was  insisted  a  plain  estate-tail  vested  in  J3.  and  also  thi^  C.  the 
executor  should  deliver  to  B.  the  writings  relating  to  the  lan4 
devised,  he  being  entitled  to  the  inheritance. 

For  the  plaintiff  it  was  urged  to  be  an  universal  rule,  without 

any  exception,  that  where  lands  are  lipiited  to  one  for  life,  with 

a  subsequent  limitation  either  mediate  or  jni^Qiediate,  to  the 

heirs  or  heirs  male  of  his  body,  in  all  those  cases  the  tenant  fof 

^"siVb* *'  ^'  ^^^^  ^^  *  vested  remainder  in  (a)  tail  in  himself,  and  the  words 

[heirs]  or  [heirs  male  of  his  body]  are  words  of  limitation,  and 
not  of  purchase,  which  rule  was  said  to  hold  in  all  sorts  of  con- 
veyances ^s  well  in  wills  as  deeds. 

Thus  in  the  case  of  King  versus  Mellingf  1   Vent.  225. 
2  Levinz.  58.  where  lands  were  devised  to  A.  for  life,  and  after 
his  decease  to  the  issue  of  the  body  of  A.  by  a  second  wife,  and 
for  want  of  such  issue  to  B,  in  fee,  with  power  to  A.  to 
make  a  jointure  on  a  second  wife,  Lord  Chief  Justice  Hale 
was  of  opinion,  that  this  was  an  estate-tail  in  A.  and  though 
the  three  other  Judges  in  B.  JR.  were  of  a  contrary  opinion,  yet 
upon  error  brought  in  the  Exchequer  Chamber,  the  judgment 
in  B*  R,  was  reversed,  and  judgment  there  given  according  to 
the  opinion  of  the  Chief  Justice,  which  was  said  to  be  a  much 
[  473  ]      stronger  case  than  the  case  at  bar,  in  regard  there  was  in  that 
case  not  only  an  express  estate  for  life,  with  the  like  power  for 
the  tenant  for  life  to  make  a  jointure,  (as  in  the  present  case) ; 
but  the  remainder  was  to  the  issue  of  the  body  of  A,  which  was 
construed  to  give  an  estate-tail  to  A.  though  the  same  words  in 
f6)SeeYal.  1.  a  deed  would  not  make  an  estate- tail.     Also  the  case  of  (A) 
Bale  versus  Coleman  was  cited  as  determined  by  Lord  Har* 
courtj  where  lands  were  devised  to  be  sold  to  pay  debts,  and 
after  debts  paid,  the  trustees  were  to  convey  the  residue  of  the 
lands  unsold  to  A.  for  life,  remainder  to  the  heirs  male  of  his 
body ;  and  though  Lord  Cowper  declared,  that  this  being  a  case 
where  the  Court  was  to  direct  a  conveyance  to  be  made^  and 
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thertfore  exeeutpry  in  its  nature,  it  should  be  construed  like  PAwtioN  •• 
articles,  for  which  reason  his  Lordship  directed  the  conveyance 
to  be  made  to  -4.  for  life,  with  remainder  to  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the  first,  &c.  son  of 
ji.  in  tail  male  successively,  remainder  to  the  daughters  in  tul 
general ;  yet  on  a  rehearing  before  Lord  Harcourt,  this  decree 
was  reversed,  being  the  isase  of  a  devise  of  a  trust  of  land  which 
ought  to  be  taken  as  a  devise  of  the  land  itself;  and  if  this 
had  been  such,  a  court  of  equity  must  have  taken  the  words  of 
the  will  as  they  found  them,  so  the  decree  ought  to  be,  and  his 
Lordship  accgrdingly  did  decree,  that  the  trustees  should  con- 
vey the  estate  to  A.  for  life,  mth  remainder  to  the  heirs  male 
of  the  body  of  A.  which  made  a  plain  estate-tail  in  A.  and 
there  was  the  like  reason  that  the  conveyance  of  the  trust 
directed  by  the  will  should  in  the  present  case  follow  the  words 
of  the  will.  That  the  power  for  B.  the  devisee  to  make  a 
jointure,  was  no  indication  that  only  an  estate  for  life,  and  not 
an  estate-tail  was  intended  to  pass,  because,  though  tenant  in 
tail  could  make  a  jointure,  yet  he  could  not  do  this  without 
destroying  the  estate-tail,  by  levying  a  fine  and  suffering  a  re- 
covery )  whereas  the  testator's  intention  might  reasonably  be,  ^  474  j 
that  B.  the  intended  tenant  in  tail  should  make  a  jointure 
for  his  wife,  without  cutting  off  the  entail.  That  in  case  of 
wills,  legal  estates,  or  any  voluntary  conveyance,  equity  ought 
not  to  interpose  or  give  assistance  one  way  or  other,  but  leavie 
it  to  the  law,  where  B»  the  devisee  being  clearly  entitled  to 
an  estate-tail,  had  consequently  a  good  claim  lo  the  writ- 
ings. That  the  rule  touching  limitations  of  estates,  where  an 
estate  for  life  was  given  to  A.  with  a  mediate  or  immediate 
remainder  to  the  heirs  or  heirs  male  of  his  body,  gave  an 
estate-tail  to  A,  and  that  the  word  [heirs]  was  a  technical 
word,  was  very  well  known  and  depended  upon,  insomuch  that 
it  would  be  dangerous  to  titles  to  shake  or  suffer  this  rule  to  be 
disputed  (1). 

(1)  Lord  if arcouf^*s  decree  upon  the  contracts  executed  according  to  their 
rehearing  in  Bale  v.  Coleman  was  as  true  intent  and  the  nature  and  course 
follows^  viz.  '^  His  Lordship  declared,  of  marriage  articles  and  settlements,  on 
that  this  case  arising  upon  the  words  of  making  whereof  the  issue  male  of  the 
a  will  was  much  diflerent  from  the  se-  marriage  are  particularly  regarded^  and 
veral  cases  decreed  in  this  Court  upon  generally  taken  as  purchasers ;  that 
marriage  articles ;  that  such  articles  arc  when  by  the  careless  penning  of  mar- 
always  intended  to  be  carried  into  a  riage  articles  the  contract  is  expressed 
farther  and  more  perfect  execution ;  in  consideration  of  an  intended  mar- 
that  the  parties  jto  such  articles  are  to  riage  and  portion  to  settle  the  hus- 
be  considered  as  purchasers,  and  in  a  band's  estate  to  the  use  of  him  and  his 
court  of  equity  ought  to  have  their  intended  wife  and  the  heirs  males  of 

2  A  2 
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PAPiLLoNif«  As  to  the  case  of  the  money  directed  to  be  laid  out  m 
^^^^  land  and  settled  as  above,  if  it  should  be  thought  clear  (as  it 
was  ^iprehended  to  be)  that  the  word  [heirs]  must  be  taken 
as  a  word  of  limitation,  and  to  create  an  estate-tail  in  one 
part  of  the  will,  where  the  land  was  devised,  it  was  impossi- 
ble but  that  the  same  words  of  the  same  man  in  the  same 
will  must  have  an  uniform  signification,  and  consequently  that 
B*  must  have  an  estate-tail  in  the  lands  to  be  purchased  with 
the  10,0001.  land  and  money  to  be  laid  out  in  land  being  the 

same. 

On  the  other  side  it  was  said,  that  as  to  the  rule  laid  down, 
where  an  estate  is  given  to  one  for  life,  vnth  remainder  (me* 


their  bodies  or  the  like,  that  general 
limitation  has  been  restrained  in  this 
Court,  when  an  execution  of  the  mar- 
riage articles  and  agreement  had  been 
decreed,  to  an  estate  to  the  husband  for 
his  life,  with  a  remainder  to  his  first 
and  other  sons  in  tail-male,  for  that  it 
could  not  reasonably  be  supposed  a  va- 
luable consideration  was  agreed  to  be 
given  to  have  an  estate  so  settled  that 
the  husband  might  destroy  or  bar  the 
settlement  as  soon  as  he  should  make 
it,  but  that  no  one  case  has  been  cited 
where  the  like  decree  has  been  made 
upon  the  words  of  a  will,  under  which 
the  devisees  claim  voluntarily ;  that  in 
this  case  the  question  arose  upon  the 
words  in  the  codicil,  and  all  wills  ought 
to  be  construed  according  to  the  true 
intent  of  the  testator^  so  as  such  intent 
appear  with  certainty  and  be  consistent 
vnth  the  rules  of  law,  and  that  the  same 
words  of  limitation  ought  to  receive  the 
same  construction  in  a  court  of  equity 
as  they  have  at  law:  that  the  same 
words  in  a  will  which  at  law  would 
create  a  legal  entail  ought  to  be  con- 
strued by  this  Court,  when  they  fall 
under  a  trust  and  are  to  be  carried  in- 
to further  execution  (as  in  the  present 
case),  so  as  to  create  an  equitable  en- 
tail;  and  that  in  this  case  by  the  words 
of  the  codicil  according  to  the  known 
rule  and  construction  of  law  the  testa- 
tor has  given  to  the  plaintiff  an  estate 
t«l  of  the  defendant  Elizabeth  Bale's 
share  or  dividend  after  her  decease,  and 
•  subject  to  her  power  of  leasing  of  the 
residue  of  his  estate  after  his  debts  and 


legacies  paid  |  and  that  in  this  case  it 
could  not  be  inferred  with  any  certainty 
from  the  power  of  leasing  given  to  the 
plaintiff,  that  the  devisor  intended  he 
should  not  have  an  estate  tail,  as  the 
words  plainly  import,  because  such 
power  of  leasing  was  more  beneficial 
than  the  power  of  leasing  given  by  the 
38  Henry  8.  to  tenants  in  tail  -,  and  it 
being  admitted  in  the  pleadinp  that 
the  debts  and  legacies  are  paid,  ihat 
therefore  the  same  construction  ought 
to  be  made  as  if  no  trust  had  been,  and 
then  in  construction  of  law  it  will  be 
an  estate  tail  executed  :  And  upon  the 
whole  matter  doth  think  fit  and  so  or- 
der. That  the  said  decree,  so  fior  as  it 
directs  conveying  the  said  fourth  part 
of  the  said  estate  after  the  death  of  the 
plaintiff  C.  Bale  to  the  use  of  the  first, 
second,  and  third,  and  all  and  every 
other  the  son  and  sons  of  the  said  C. 
Bale^  junior,  and  the  heirs  males  of  the 
bodies  of  such  first  and  other  sons,  be 
reversed  and  discharged,  and  instead 
thereof  that  the  said  Eliz.  Bale's  share 
or  fourth  part  of  the  said  estate  be 
conveyed  after  the  death  of  C.  Bale, 
junior,  to  the  use  of  the  heirs  male  of 
the  body  of  the  said  C.  Bale,  and  for 
default  of  such  issue  to  the  use  of  the 
defendant  Coleman  and  William  Bo- 
gan,  their  heirs  and  assigns,  equally  to 
be  divided  between  them,  and  that  the 
Master  to  whom  the  matter  by  the  said 
former  decree  stands  referred,  do  see 
the  srnd  Eliz.  Bale's  part  settled  ac« 
cordingly. 
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diate  or  immediate)  to  the  heirs  or  heire  male  of  his  body,  this    P^wllom  ». 
made  an  estate  tail,  and  the  word  [heirs]  was  a  word  of  limita- 
tion and  not  of  purchase,  the  same  did  not  extend  to  the  case 
of  a  will,  as  appeared  from  no  case  having  been  cited  to  that 
purpose.    The  only  rule  in  construction  of  wills  was,  the  in-      C  ^75  ] 
tention  of  the  party  ought  to  take  place,  however  improperly 
expressed.    Now  it  was  impossible  by  words  to  express  the 
intention  plainer  than  the  testator  had  done  in  this  case ;  and 
it  would  be  a  downright  violation  of  his  intention  to  construe 
the  estate  devised  to  £.  to  be  an  estate  tail.     For  Ist,  the 
estate  was  devised  to  B.  for  his  life  expressly.     2dly,  It  was  to 
B.  without  impeachment  of  waste,  which  would  be  vain  words, 
if  B.  were  to  have  more  than  an  estate  for  life.    Sdbf^  The 
estate  was  devised  to  trustees  during  the  life  of  B.  to  preserve 
contingent  remainders,  so  that  the  testator  expressed  his  inten- 
tion, that  the  remainders  limited  to  the  issue  of  B.  should  be 
contingent  remainders;  and  what  could  be  more  contradictory 
to  this  express  and  plain  intent,  than  to  say,  these  remainders 
shall  not  be  contingent,  but  give  a  vested  estate-tail  to  B.  ? 
As  to  the  notion,  that  the  conveyance  directed  by  a  will  should 
be  in  the  words  made  use  of  in  the  will,  it  was  impossible  this 
rule  could  universally  hold ;  for  suppose  the  direction  of  the 
will  was,  that  the  trustee  should  convey  the  lands  to  A.  for 
life,  remainder  to  B.for  ever,  this  in  a  deed  would  not  convey 
a  fee,  as  it  would  in  a  will,  and  therefore  there  was  no  neces- 
sity the  words  in  the  conveyance  should  pursue  those  in  the 
will :  so  if  the  words  of  the  will  had  directed  the  estate  to  be 
conveyed  to  A.  for  life,  remainder  to  the  issue  of  his  body  (he 
having  none  at  that  time  bom)  this  would  be  an  estate-tail, 
but  in  a  deed  it  would  not  be  so.    Again,  if  the  words  in  a 
will  were,  that  the  conveyance  should  be  to  ^.  and  his  heirs 
male,  this  would  be  an  estate-tail ;  but  put  such  words  into  a 
deed,  and  there,  for  want  of  saying  of  whose  body  the  heir  must 
be,  they  would  give  a  fee-simple,  quod  fint  concessum  per  cur\ 
It  was  also  observed,  that  if  the  words  of  a  will  be  dark  and 
doubtful,  it  would  be  quite  improper  for  equity  to  direcf  a 
conveyance  in  such  words;  for  that  would  be  to  decree  in  a     i  476  J 
court  of  equity  a  suit  at  law ;  whereas  the  office  of  a  court  of 
equity  is  to  explain  the  words,  and  put  such  a  construction  upon 
them,  as  that  a  proper  legal  conveyance  may  be  made  of  the 
premises ;  and  therefore  it  would  be  absurd  to  admit  the  rule 
laid  down  by  the  other  side  to  be  an  universal  rule.    The  ease 
of  Bcuikhouse  versus  fFells  was.  cited,  which  was  determined 
BUI.  12  Jnnc^^  B.  M.  during  the  time  that  Lord  Maccle^H 
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Voiat!  *'  presided  there,  where  the  case  was,  that  A,  seised  in  fee  devised 
the  premises  to  JB.  to  hold  to  him  for  the  term  of  his  natural 
life  only,  without  impeachment  of  waste,  and  from  and  after  Ms 
decease  to  the  issue  male  of  his  hody,  (if  Ood  should  bless  him 
with  issue)  and  to  the  heirs  male  of  such  issue  malcy  and  for 
want  of  such  issue,  the  testator  limited  twd  remainders  over  in 
die  same  words.  And  it  was  adjudged  that  B.  took  but  an 
estate  for  life,  the  estate  being  given  to  him  for  life  only,  and 
there  was  a  limitation  afterwards  to  the  heirs  male  of  his  issue, 
\Vhich  was  a  description  of  the  person,  who  was  io  take  the 
estate-tail.  To  which  it  wai  added,  that  however  with  respect 
to  the  lands  devised,  the  Court  might  construe  B,  to  have  an 
estate- tail  therein,  yet  as  to  the  10,0001.  which  was  to  be  laid 
out  in  lands,  and  to  be  settled  on  B.  for  life,  &c.  admitting 
that  the  devise  of  the  legal  estate  of  the  land  devised  was  out 
of  the  power  of  a  court  of  equity  to  model  and  alter,  (though 
the  plain  intention  of  the  party  were  otherwise)  yet  this  money 
to  be  laid  out  in  lands  was  executory,  plainly  in  the  power  of 
the  Court,  and  of  a  court  of  equity  too^  for  which  reason,  and 
where  no  rule  of  law  was  to  be  broken,  it  was  hoped  a  pur- 
chase would  be  directed  to  be  made  with  this  money,  and  a  set- 
tlement decreed  in  such  manner  as  that  the  meaning  of  the 
party  might  take  effect. 
[  477  ]  Master  of  the  BoUs:  1  have  not  heard  any  case  cited,  nor 

do  I  know  of  any  at  present,  where  lands  being  devised  to  J. 
for  life,  remainder  to  the  heirs  of  his  body,  this  in  case  of  a 
will  has  been  construed  an  estate-tail  in  A.  The  intent  of 
this  will  is  most  plain,  but  how  far  consistent  with  the  rules 
of  law,  and  also  how  far  the  same  words  heirs  of  the  body  in 
the  same  will  may  be  construed,  as  to  the  devise  of  tandSy  to 
be  words  of  limitation,  and  yet  in  the  devise  of  lands  to  be 
boughty  words  of  purchase,  I  shaU  consider  |  but  this  is  a  new 
case. 

Afterwards  on  the  —  of  December  following,  the  Master 
of  the  BoUs  having  taken  time  to  consider  of  this  matter  so- 
lemnly gave  his  opinion,  that  as  to  the  devise  of  the  lands  in 
this  case,  an  estate  for  life  only  passed  to  the  plaintiff  B,  with 
remainder  to  the  heirs  of  his  body  by  purchase ;  and  therefore 
|he  plaintiff  should  not  have  the  writings  delivered  to  him,  hut 
these  should  be  brought  into  Court ;  and  that  as  to  the  money 
to  be  laid  out  in  lands,  and  to  be  settled  to  the  same  uses,  the 
Court  had  most  evidently  power  over  thai,  which  therefore 
should  be  settled  so  as  to  make  the  plai&tiff  tenant  for  life  only, 
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and  thut  his  sona  should  take  in  tail  male  successively,  kc.  ac-    PAwtxim  ». 
cording  to  the  intention  of  the  testdtor  (1). 

But  the  cause  coming  (a)  afterwards  upon  an  appeal  before  M  Hill. 
Lord  Chancelldr  Kingj  his  lordship  declared,  as  to  that  part 
of  the  case  where  the  lands  were  devised  to  B.  for  life,  though 
said  to  be  without  waste,  with  remainder  to  trustees  to  support 
contingent  rem&inders,  remainder  to  the  heirs  of  the  body  of 
B.  this  remainder  was  within  the  general  rule,  and  must  ope- 
rate as  words  of  limitation,  and  consequently  create  a  vested  [  478  ] 
estate-tail  in  B.  f  and  that  the  breaking  into  this  rule,  would 
occasion  the  utmost  uncertainty;  wherefore  the  writings  and 
title  deeds  of  this  estate  ought  to  be  delivered  to  B.  the  plain- 
tiff: But, 

As  to  the  other  point  Lord  Chancellor  declared  the  Court 
had  a  power  over  the  money  directed  by  the  will  to  be  invested 
in  land ;  that  the  diversity  (2)  was,  where  the  will  passes  a  legal 

t  Though  this  was  Lord  Chancellor's  opinion^  yet  the  question  as  to  the  land 
devised  was  given  up,  the  plaintiff  having  brought  a  supplemental  bill,  where- 
by it  appeared  that  by  his  father's  marriage-articles  he  was  entitled  to  an  estate- 
tail. 


(1)  1  Heg.  Lib.  B.  1727.  fol.  336. 

(2)  In  many  of  the  cases  on  this  sub- 
ject the  distinction  has  been  taken,  and 
relied  upon,  between  legal  and  equita* 
ble  estates,  but  from  Austen  v.  Taylor, 
Amb.  376.  (z)  Doe  v.  Laming y  2  Burr. 
1108.  the  opinion  of  Buller^  Just,  in 
Hodgson  v.  Ambrose,  Doug.  337-  and 
Jones  V.  Morgan,  I  Fro.  C.  C.  206.  it 
seems  that  such  distinction  does  not 
now  prevail  in  courts  either  of  law  or 
equity  5  thftt  the  rules  of  the  two  courts 
are  perfectly  concurrent  on  these  points ; 
that  in  both,  the  intention  of  the  testa- 
tor is  equally  attended  to,  and  the  same 
latitude  admitted  in  the  construction  of 
words :  that  where  the  testator  uses 
technical  words  only,  their  technical 
meaning  must  be  adopted,  but  where 
it  can  be  sufficiently  collected  from  the 
conteit  that  he  means  them  in  any 
other  sense,  his  intention  shall  prevail 
against  their  technical  import;  and 
therefore  a  limitation  to  heirs,  without 
farther  explanation,  (the  ancestor  taking 


an  estate  of  freehold  by  the  same  in- 
strument) can  never  give  an  estate  by 
purciiase,  as  decided  by  CoUon  v.  Coi- 
son,  2  Atk.  246.  the  objections  to  which 
case  do  pot  tend  to  prove,  that  the  tes- 
tator used  the  words  '*  heirs  of  the 
body"  ih  any  other  than  their  technical 
meaning,  but  merely,  that  he  intended 
an  estate  for  lif^  only  to  the  ancestor, 
and  an  estate  by  purchase  to  the  heirs  of 
the  body  3  which  the  law  would  not 
permit  5  whereas,  had  the  former  in- 
tention been  demonstrable,  it  should 
have  prevailed  [y),  the  rule  of  law  not 
being  applicable  to  the  construction  q/* 
words,  but  to  the  nature  and  operation 
of  the  estate  or  interest  devised.  (See 
the  other  cases  on  this  subject  in  Bale 
V.  Coleman,  ante,  1  vol.  149.)  But  the 
distinction)  which  has  been  made  be- 
tween trusts  executed  and  executory^ 
seems  to  have  occasioned  greater  dif- 
ference of  opinion.  Vide  Lord  Glen- 
orchy  v.  Bosville,  Ca.  temp.  Tal.  3. 
Roberts  v.  Dixwell,  1  Atk.  607-  Wnght 


(«)  S,  €•  1  Eden,  361. 


(y)  See  note  {s)  to  Thotnas  v.  Ben* 
net,  ante,  342. 
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estate,  and  tvhere  it  is  only  executory,  and  the  party  must  come 
to  this  Court,  in  order  to  have  the  benefit  of  the  will }  that  in 
the  latter  case  the  intention  should  take  place,  and  not  the 
rules  of  law ;  so  that  as  to  the  lands  to  be  purchased  they 
should  not  be  limited  to  B.  for  life,  with  power,  &c.  reminder 
to  the  heirs  of  his  body,  but  to  B,  for  life,  with  power,  &c.  re- 
mainder to  trustees  during  his  life  to  preserve  contingent  re- 
mainders, remainder  to  his  first  and  every  other  son  in  tail  male, 
remainder  over,  &c.  (1) 


V.  Pearsofiy  Fearns  Cont.  Rem,  4th  (l)  Reg.  Lib.  B.   1731,   fbl.   160. 

edit.  187j  and   Amb.  358.  S.  C.  (x)  For  the  subsequent  proceedings  in  this 

Austen  v.  Taylor,  Amb.  376.     White  cause,  vide  Smythe  v.  Clay^  Amb.  645. 

V.  Carter^  Amb.  670.  {w)    Bag^haw  v.  and  6  Bro.  P.  C.  395. 
Spencer,  1  Vez.  16?.  (w) 


(x)  Si  C.  1  Eden,  119. 

(w)  S.  C.  2  Eden,  366. 

(v)  Bastard  v.  Proby^  2' Cox,  6. 
Dodson  V.  Hay,  3  Bro.  C.  C.  404. 
Leonard  v.  E,  of  Sussex,  2  Vem.  526. 
Exell  V.  Wallace,  2  Vez.  323.  This 
distinction  appears  to  be  now  fully 
established-      Countess  of  Lincoln  v* 


Duke  of  Newcastle^  12  Ves.  227- 
Stratford  v.  Powell,  1  Ba.  &  Be.  1. 
Green  v.  Stephens,  17  Ves.  64.  Black- 
burn V.  Stables,  2  V.  &  B.  367-  Synge 
v.  Hales,  2  Ba.  &  Be.  499.  Jervoise  v. 
Duke  of  Northumberland^  I  Jac.  &  W. 
559.  Lord  Deerhurst  y.  Duke  of  St, 
Albans,  5  Madd.  232.  • 


Case  151. 


LAUNDY  verms  WILLIAMS. 


Lord  Chancel-  Samuel  Loundy  having  several  children,  by  will  dated  the  8th 
Y'E  Ca  Ab  ^f  NowemA^T  1721,  devised  to  his  son  Samuel  Laundy  230/. 
299.pl.  3.  to  be  paid  at  his  age  of  twenty -one ;  to  his  son  fVhitmore 
56^pL*9.^^'  ^l-^^^dy  210Z.  at  his  age  of  twenty-one;  to  his  son  jEctoard 
8  Vin.  ab.404.  Laundy  (yet  an  infant)  2101.  at  his  age  of  twenty-one ;  to  his 
le^cyof  100^  daughter  *'  the  plaintiff  Aniie  Laundy  1501.  at  her  age  of 
'athis'aee  of*  twenty- one,  and  made  his  wife  the  defendant  Rebecca  execu- 
21,  and  A.  trix  and  residuary  legatee.  There  was  a  clause  in  the  \inll, 
A/gexeoitors  ^^^^  ifanyofUs  SOUS  and  daughters  should  die  before  Ids, 
or  administra-  j^^^  qj»  f/^  respective  ages  of  twenty-one,  then  the  legacy  or 
have  that  le-  legacies  of  him,  her,  or  them  so  dying,  should  be  paid  to  the 
Sme  ad  a'."*^  survivors  OT  survivor  of  such  children.  The  daughter  was  paid 
(had  be  lived)  her  legacy  of  150/.  having  attained  her  age,  also  the  plain- 
attained  21,      tiff  Samuel  having  attained  his  age  of  twenty-one  received  his 

and  my  execu- 
tors shall  have  the  interest  in  the  mean  time.    But  if  I  ^ve  a  legacy  to  A  of  100/.  payable  at 
his  a^  of  21,  and  if  he  dies  before,  then  to  B.  and  A.  dies  before  21,  B.  shall  hare  the  lef^cy 
presently,  and  not  stay  till  such  time  as  A.  should  have  come  to  21. 

[•479] 
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legacy  of  230L  fPTuimore  Laundy  died  at  the  age  of  eleven^  ^^^^^ 
and  DOW  the  plaintiflf  Samiiel  Laundy  the  eldest  son  and  Anne 
the  daughter,  who  had  attained  their  ages  of  twenty-one, 
brought  this  bill  against  the  executrix  JRebecca,  to  have  their 
two-thirds  of  fFhitmore  Laundy* s  210/.  paid  over  to  them, 
Edward  Laundy  the  other  son  being  yet  an  infant  of  about 
twelve  years  old. 

For  the  defendant  it  was  insisted,  that  the  plaintiffs  came 
before  their  time,  forasmuch  as  they  pught  to  stay  for  their 
share  of  the  deceased  infant's  legacy  of  210i.  until  the  de* 
ceased  infant  should  have  come  to  the  age  of  twenty-one  years, 
in  case  he  had  lived.    For  1st,  the  word  [then]  if  any  of  the 
children  should  die  before  twenty-one,  then  the  legacy  of  him, 
her  or  them  so  dying  should  go  to  the  survivors  or  survivor, 
must  be  intended,  in  such  case,  or  if  such  fact  happened,  and 
was  not  to  be  construed  in  relation  to  any  time^  or  to  signify^ 
that  on  the  death  of  any  of  the  children,  then  at  that  time  the 
legacy  was  to  be  p^d.     2d/y,  Legatees  over,  in  case  any  of 
the  first  legatees  should  die  before  twenty-one,  were  only  sub- 
stituted, and  could  not  be  in  a  better  condition  than  the  ori- 
ginal legatees  were  j  consequently,  as  these  could  not  take  till 
their  ages  of  twenty-one,  by  the  same  reason  they  that  came 
in  their  places  should  not  take  until  the  original  legatees  might 
(had  they  lived)  have  attained  that  age.    3dly,  It  was  to  be      [  480  ] 
presumed  the  testator  had  considered  with  himself  when  and    . 
at  what  respective  times  his  estate  would  bear  the  payment  of 
these  several  legacies,  and  that  he  had  determined  the  legacies 
to  his  children  should  be  paid  at  their  ages  of  twenty-one,  and 
in  the  mean  time  the  residuary  legatee  should  have  them,  and 
that  it  was  unreasonable  the  death  of  one  of  the  legatees  under 
the  age  of  twenty-one  should  accelerate  the  payment,  or  pre- 
judice the  residuary  legatee,  who  otherwise  would  certainly  have 
had  the  benefit  of  the  interest,  until  the  deceased  infant  should 
have  come  to  twenty-one. 

And  of  this  opinion  w^as  the  Lord  Chancellor,  who  pro- 
nounced his  decree  accordingly. 

But  on  the  following  day  Mr.  Solicitor  General  mentioning^ 
the  matter  again,  and  insisting  that  it  had  been  determined 
otlierwise,  and  that  the  difference  was  betwixt  the  executor  or 
administrator  of  the  first  legatee,  and  the  devisee  over ;  if  I 
give  a  legacy  to  A.  payable  at  his  age  of  twenty^ne,  and  he 
dies  before,  his  executors  or  administrators  claiming  under  such 
legatee,  and  standing  in  his  place,  shall  not  be  entitled  to  this 
legacy  until  such  time  as  the  infant  legatee  would  have  attained 
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LAirtftY      hk  ftge  of  t^nty-^he,  if  he  had  lired  i  and  that  tiii^  liad  been 

solemnly  determined  as  well  on  an  appeal  tJb  the  House  of 

Ldrds,  2  Vehi,  199.  as  also  by  the  two  Chief  Justices  and  the 

Master  of  the  Rolls  upon  an  appeal  td  the  Kingin  Cknmcil 

(«)  Ante  337.   from  a  decree  in  (a)  Antigua. 

But  where  I  devise  a  legacy  of  1001.  ta  an  infant  at  his  age 
of  twenty- one  years,  and  if  the  infant  dies  before  twenty-one, 
then  to  J,  S.  here  J,  S.  does  not  claim  tinder  the  Infatit,  but 
the  devise  over  to  him,  is  as  a  new  substantive  bequest,  and  is 
[  481  ]  to  be  paid  on  the  death  of  the  infant  under  the  age  of  twenty- 
on^.  Vide  1  Anderson  83.  also  2  Verh;  283.  Papworth  v. 
Moor  e?(pres8  in  polnt« 

Wherefore  on  these  authorities  Zford  Ckancelhr  varied  the 
decree  whith  he  had  before  pronounced,  and  ordered  two  thirds 
of  this  2101.  to  be  paid  to  the  two  plainttift  (the  brothet  and 
sister  of  the  dead  legatee  fFhUmore  Laundy)  and  gave  in- 
terest for  their  two  thirds  from  the  death  of  the  said  infknt ; 
for  though  it  was  objected  that  this  being  a  new  legacy,  the 
executrix  ought  to  have  a  year's  tixhe  for  the  payment  of  it, 
yet  the  Court  held  that  miist  be  intended  to  be  from  the  death 
of  the  testator ;  whereas  in  this  case  the  testator  had  been  dead 
several  years  (1). 

Note  ;  The  tule  ih  equity  seems  by  this  resolution  to  be  set- 
tled aecoi-dingly  (2). 


(1)  Reg.  Lib.  B.  1727,  fol.  424.  the  legacy    is   payable  out   of  land. 

(2)  Vide  Harrison  v.  Buckle,  1  Stra.  Feltham  v.  Feltkam,  ante  ^71.  And 
238.  Chester  v.  Painter^  ante,  337-  where  the  legacy  carries  interest,  the 
Boycot  V.  Cotton,  1  Atk.  556.  Roden  executor  of  the  deceased  legatee  shall 
v.  Smithy  Amb.  588.  Green  v.  Pigot,  have  the  legacy  presently.  Fonnereau 
I  Bro.  €•  C,  105.  (z)    Sed  quaere  where  v.  Fonnereau,  1  Vez.  118.  (y) 


(z)  Crickett  v.  Dolby,  3  Ves.  10.  of  the  interest.    Pulsford  v.  Hunttr, 

(y)  But  the  eflFect  of  a  direction  for    3  Bro.  C.  C.  416.    Hanson  t.  Oraham, 
maintenance  is  not  equivalent  to  a  gift    6  Ves.  239. 


Case  152.  ANONYMUS. 

At  the  RoUfi.  Ip  II  ,ni^  jjg  j„  contempt  to  a  serjeant  at  arms  for  want  of  ah 
is  in  contempt  ^^swer,  and  then  puts  in  an  insufficient  answer  dnd  the  cletk 
^  JJ42J? J^*     ***  ^^^  accepts  the  costs  of  the  contempt,  this  acceptance 

not  answering,  and  then  puts  in  an  insufficient  answer.  If  thie  plaintiff^s  cleric  in  Court  ac- 
cepts the  coste,  it  purges  the  contempt ;  but  \f  the  costs  be  not  accepted,  tlie  plainliff  ms^  §» 
on  in  m  process  of  contempt  where  he  left  ofiF,  for  a  further  answer. 
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does  remit  and  piirge  the  contempt,  and  in  the  process  of  con-    Ai*o"*ftto*- 

tempt  for  the  second  answer,  the  plaintiff  tnu6t  begin  agaiii 

with  an  attachment  (the  first  process)  and  cannot  begin  wher^ 

be  left  off;  but  if  neither  the  plaintiff  nor  his  clerk  in  Court 

does  accept  the  costs  of  the  contempt,  for  want  of  the  first 

answer,  although  tendered,  and  the  first  answer  be  reported 

insufficient,  the  plaintiff  may  go  on  with  the  process  for  the 

second  answer  vAieie  he  left  off  at  obtaining  the  fitst ;  lind 

therefore  upon  the  first  answer   coming  in,  it   is  usual  and      C  ^^^  J 

proper  for  the  plaintiff's  clerk  in  Court  to  refuse  accepting 

the  costs  of  the  contempt  for  want  of  the  first  answer,  until 

he  has  seen,  and  advised  whether  it  be  a  full  answer  or  not, 

it  being  si  great  delay  to  the  justice  of  the  Court,  after  A  first 

answer  is  gained  and  the  defendant  is  at  the  end  of  the  line 

as  to  contempt,  and  that  first  answer  proves  immaterial,  to 

put  the  plaintiff  to  begin  his  process  of  contempt  agaiti  as  ab 

origine{l). 

(I)  Sed  vide  Child  v.  Brabson,  2  Vez.  110.  (z) 


(z)  The  practice  is  settled  to  be  as  is  put  in  by  a  defendant.    Bontu  v. 

laid  down  in  the  principal  case.   Boekm  Flacky  18  Ves.  S87.     Weston  v.  Jay^  1 

V.  De  Tastet^  1  V.  &  B.  324.     Coul-  Madd.  527.    But  tbe  defendant  cannot 

son    y.    Graham,    ib.    331.      Hill  v.  be  kept  in  custody  pending  the  refers 

Turner,  2  V.  &  B.  372.     Unless  the  ence.     Dupont  v.  Ward,  1  Dick.  133. 

plaintiff  has  excepted  to  the  Master's  Wallop  ▼.  Brown,  4  Br6.  C.  C.  212, 

report)  in  which  case  the  defendant  is  223.    Bailey  v.  Bailey,  11  Ves.  151. 

entitled  to  a  subpoena  for  a  better  an-  Waters  v.  Taylor,  16  Ves.  417.     ^c^' 

swer.     Jgar   v.  Regents  Canal    Co,,  four  v.  Farquharson,    1  S.  &  S.  72. 

Cooper,  221.    And  the  practice  is  the  FarquJiarson   v.   Balfour,    1   Turner^ 

safne  where  an  insufficient  examination  184.    Anon,  I  Madd.  109. 


^s^^ 


SORRELL  versus  CARPENTER.  Case  im. 

A.BILL  was  brought  against  the  defendant  to  have  the  benefit  LordCbaocel- 
of  a  decree  obtuned  against  one  Ugo,  for  the  recovery  of  *  -  J"^  r"*  aV 
leasehold  estate  held  of  the  dean  and  chapter  of  St.  Pauls.        i^o.  pi.  7. 

A  purchase 
pendente  lite,  thoueh  without  actual  notice,  and  for  a  valuable  consideration,  yet  shall  he  set 
aside;  and  thoug^h  in  this  case  the  rule  of  equity  be  hard,  yet  it  is  in  imitation  of  the  com- 
mon law,  where  io  a  real  action,  if  the  defendant  aliens  pending  tbe  writ,  the  judgment  wUl 
over-reach  the  alienation  :  but  as  it  is  bard  enough  in  some  eases  to  make  people  take  ootic4 
of  a  decree,  it  is  harder  still  to  oblige  them  to  take  notice  of  a  pendency  of  a  suit ;  and  in 
case  of  a  real  purchase  pendente  lite,  the  plaintiff  is  to  be  held  to  strict  proof.  And  if  any 
flaw  at  tlie  hearing  be  on  the  plaintiff's  side)  the  Court  will  not  let  him  amend,  hot  if  the 
purchase  pendente  lite  be  frauatllent,  and  to  elude  thfe^^  justice  of  the  Court,  it  ought  tQ  be 
oii^y  dilcoantenauced. 
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Smbul*.  He  defendant  was  a  purchaser  of  this  estate  pendente  lite 
from  the  defendant  ZAgo,  viz.  about  three  months  after  such 
time  as  the  bill  was  filed  against  the  said  Ligo^  and  subpoenas 
served  upon  him,  and  he  in  contempt  for  not  answering ;  but  it 
was  proved  in  the  cause  that  the  defendant  was  a  purchaser  for 
the  full  value,  and  without  any  notice  of  the  plaintiff's  title,  or 
any  actual  notice  of  the  suit. 

However  it  was  objected  by  the  Solicitor  General,  that  a 
purchase  made  pendente  Ute  was  to  be  looked  upon  as  made 
under  an  implied  and  constructive  notice,  and  unless  regard 
should  be  paid  to  this,  all  the  decrees  and  the  justice  of  the 
[  483  ]  Court  might  be  wholly  evaded,  since  the  defendant  pending  the 
suit  might  alien  to  one,  who  afiter  the  bill  should  be  thereupoa 
amended  might  alien  again,  by  which  means  suits  and  decrees 
in  this  Court  would  be  rendered  vun. 

Lord  Chancellor :  Where  there  is  a  conveyance  made  pefi'^ 
dente  tite^  without  any  valuable  consideration  and  to  avoid  and 
elude  a  decree,  it  ought  to  be  highly  discountenanced,  and  even 
though  the  alienation  be  for  never  so  good  a  consideration,  yet 
if  made  pendente  life,  the  purchase  is  to  be  set  aside ;  and  this 
in  imitation  of  the  proceedings  in  a  real  action  at  common  law, 
where,  if  the  defendant  aliens  after  the  pendency  of  the  writ, 
the  judgment  in  the  real  action  will  over-reach  such  alienation. 
But  where  there  is  a  real  and  fair  purchaser  without  any  no- 
tice, it  18  &  very  hard  case,  especially  in  «  court  of  equity,  to 
set  such  purchase  aside ;  and  there  being  some  defect  in  part 
of  the  proof  in  deraigning  the  pluntiff 's  tide,  I  shall  refuse  to 
give  the  plaintiff  leave  to  amend  or  make  any  new  proof  after 
publication  (1). 

Also  his  Lordship  said,  it  was  a  difficult  matter  to  search  for 
bills  in  equity,  or  to  be  able  to  get  notice  of  them,  many  of 
such  being,  after  filing,  kept  in  the  six  clerks  desk,  and  though 
this  Court  will  oblige  all  to  take  notice  of  its  decrees  as 
much  as  of  judgments,  yet  there  does  not  seem  to  be  the 
same  reason  for  obliging  people  to  take  notice  of  the  filing  of  a 
bill  (2). 


(1)  There  appears  to  have  been  an  (9)  Vide  Crisp  v.  Heath,  7  Vin.  52. 

order  to  amend  the  bill  in  Trtntf^  term  pi.  2.      Garth  r.  Wardj  2  Atk.  174. 

1728.  Reg.  Lib.  B.  1727,  fol.  453,  and  Worsleyy.  Earl  of  Scarborough,  3  Atk. 

an  order  of  dismissal  in  the  Mich,  term  392.  (z) 
following,  Reg.  Lib.  B.  1728,  fol.  18. 


(z)    Brace    v.    Duchess    of  MarU    wood,  Amb.  676.     Bishop  of  Winfon  v. 
borough,  post,  491.     Walker  v.  Smal-    Paine,  11  Ves.  194.    Haskell  y.  Dur- 
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'  Cur:  Dismiss  the  bUl,  but  in  regard  it  is  only  a  slip  in  proof,   ^^Jjf^-. 
let  it  be  without  costs/ 


din,  5  Bas  &  Be.  167.  Moore  v.  Pulvertoft,  Sagd.  Vendors,  64S,  (6th 
M'Namara,  2  Ba.  &  Be.  186.  Oore  v.  edit.)  2  V.  &  B.  «00.  Meux  v.  MalU 
Stacpoole^  1  Dow,  31.     Metcalfe  "v.    6y,  8  Swan.  281. 


DB  [  484  ] 
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JOHN  BROME,  Esq.  and  ELIZABETH  \     ^  ...^f  . 

his  Wife  i     "^"^'* '  C^  15^- 

HENRY    BERKLEY,    Esq.;    GEORGES  Lord  Chan- 

BERKLEY,  Esq.;  and  HENRY  COLE,  >     Defendants.       andMal^rof 

Esq.  J  the  Rottf  • 

By  a  marriage  settlement  dated  29  Fehmary  1689,  lands  were  Vp**™,'^*!* 
settled  on  George  Berkley  for  life  without  waste,  remainder  to  meDt  lands  are 
trustees  during  his  life  to  preserve  contingent  remainders,  re**  ^^^^  tb^bus- 
mainder  to  his  intended  wife  for  her  jointure,  remainder  to  band  and  i»ife 
their  first  and  every  other  son  in  tail  general  successively^  remainder  to' 
remainder  to  the  use  of  thfe  trustees  and  their  heirs,  in  trust  ^tl^^JTher*^ 
that  if  the  said  George  Berkley  should  have  no  son  by  the  son  m  tail, 
marriage,  or  if  having  sons,  they  should  all  die  before  twenty-  of  issue  male 
one,  vrithout  issue,  then  *  the  trustees  should  out  of  the  rents  ®f  **»«  ""1 .. 

'  riai^e,  to  tni«- 

and  profits  of  the  premises,  or  by  sale,  or  leasing,  or  other*  teeg  in  trust 

wise  raise  for  the  daughters  of  this  marriage,  if  but  one,  25002.  fo!^^^^ 
payable  at  twenty-one  or  marriage,  which  should  first  happen,  payable  at  21 
and  should  also  raise  and  pay  the  yearly  sum  of  100/.  by  half*  which  shall' 
yearly  payments  for  her  maintenance  and  education,  until  her  *^*^fSf^be 
said  portion  should  be  due,  the  first  payment  qf  the  mottite-  profiu  to  pay 
nance-money  to  be  made  at  such  of  the  half  yearly  feasts  as  sum  ^  main- 
should  next  happen  afler  the  said  estate  so  limited  to  the  Irus^  tenance;  the 

'^'^        ''  first  payment 

of  the. maintenance  to  commence  after  the  estate  of  the  trustees  shall  have  come  into  posses- 
sion ;  husband  dies  without  issue  male,  leavings  a  daughter,  and  a  wife  who  is  jointured  in 
the  premises  ;  the  portion  shall  not  be  raised  in  the  mother's  life-time,  because  the  nudn- 
tenance,  which  is  naturally  to  precede  ^e  porUoB,  is  not  to  be  psid  till  \k^  trustees  are  ia 
po^sessioii. 

I  M85  ] 
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B^^p  V.  i0^  f^g  qfore^fii^  should  take  effect  in  pouemon^  logcther  vith 
farther  provisions  if  there  should  be  more  daughters  than  one» 
particularly  if  more  than  three,  then  that  the  trustees,  &c. 
should  stand  seised  of  the  premises'  for  the  benefit  of  all  and 
every  of  tl^e  daughters,  to  be  divided  amongst  th«m  equally  aa 
tenants  in  common,  and  of  their  respective  heirs  and  assigns 
for  ever. 

The  husband  died  having  left  no  issue  male  by  the  marriage, 
and  but  one  daughter,  who  being  twenty- one,  brought  tbia 
bill  in  the  life-time  of  her  mother  (who  had  her  jointure  on 
the  premises)  against  the  trustees  for  the  raising  of  this  por* 
tion  by  sale  or  mortgage  of  tH#ir  reversionary  trust-estate,  and 
also  with  interest  from  the  time  the  same  became  payable ;  in- 
sisting, 

1^1,  That  the  words  of  the  setdemeht  were  plaiii  and  posi- 
tive as  to  this  particular  of  raising  the  portion  of  2500L  in  case 
of  failure  of  issue  male  of  the  marriage,  for  an  only  daughter, 
.  which  was  to  be  ^id  to  her  at  the  age  of  iwenty^one  or  mar- 
riage^ without  restraining  it  from  being  done  till  after  th^ 
death  of  the  mother.  2d/y,  For  that  it  was  highly  reasonable 
this  provision  in  the  settlement  should  have  a  favourable  con-t 
strucUon,  because  the  plaintiff  Elizabeth  (who  was  the  only 
[  41^6  ]  issue  of  the  marriage)  claimed  as  a  purchaser  for  a  valuable 
consideration,  the  consideration  of  marriage,  and  a  portion 
paid;  whereas  t|)e  defendants  claimed  only  under  a  voluntary 
disposition,  and  subject  to  the  portion.  3d^,  Forasmuch  as, 
bad  th^re  been  more  than  three  daughters,  the  whole  reversion 
in  fee  of  the  premises  would  have  vested  in  those  daughters  to 
be  a$  their  disposal,  in  which  case  if  the  plaintiff  Elizabeth  had 
had  three  sisters,  she  would  have  had  the  fourth  part  of  the 
revfsrsipn  in  h^r  immediate  disposal,  though  in  her  mother's 
lifetiipe ;  whereas  though  she  was  now  the  sole  issue  of  the 
marriage^  yet  unless  she  succeeded  in  this  suit,  she  could  have 
00  prqvision  during  her  mother's  life. 
|?U^^^*^  ^^  ^^^^  ^*™^  ^"  ^^™^  terms  since  (a),  but  was  adjourned 
in  order  to  be  considered  by  the  Lord  Oumcellof  and  Master, 
qf  the  JtolU  ;  and  now  it  received  a  solemn  determination  by 
them,  who  delivered  their  opinion  seriatim. 

Master  of  the  Rolls :  This  portion  ought  not  be  raised  until 
the  jointress's  death ;  I  admit  that  if  a  reversionary  term  or 
estate  be  limited  to  trustees  to  raise  portions  at  a  certain  time, 
when  that  time  comes  the  portion  must  be  raised,  unless  in  the 
declaration  of  the  trust  of  the  term  the  intention  of  the  parties 
aiqpears  to  the  contrary.    Thus  in  the  case  of  Sandys  versus 


1^  (^)  tKpro  wag  a  term  created  for  porjtione,  which  wps  to  y^",** 
conuftence  in  possession  after  the  death  pf  the  fi^er  aii4  (a)  VoL  l. 
mplliery  but  jthe  pprtions  being  payal^le  at  ^  certain  tipae,  at  th^ 
dagghters'  ages  of  twenty-one  or  marriage  (if  Mter  fo^rteen) 
and  nothing  appearing  in  the  ^rust  of  the  term,  which  shewe4 
ip  tp  be  the  intent  of  the  parties  that  the  portion  should  PPt  be 
raised  out  of  the  reversionary  term>  the  portion  was  decreed 
(thotig^  reluctanie  curid)  to  be  raised  in  the  father's  lifetinie. 
In  the  case  of  (b)  Corbet  versus  Maidweli,  where  all  the  cases  [  487  ] 
pf  this  nature  which  had  been  then  adjudged  were  cited.  Lord  ^^^  ^^'  ^^^' 
Co^jper  tock  notice,  that  if  those  of  Gerrord  versus  Gerrardf 
Sif^prth  vem^  Staniforth^  and  Greanes  versus  Mad^tm, 
had  come  before  him  for  judgment,  he  would  hardly  have  gope 
so  far ;  and  indeed  the  pase  of  f  Oreave9  versus  Moddison  h«# 
npt  been  warranted  by  any  before  or  since*  But  this  case  is 
quite  open,  even  as  much  as  if  no  resolution  had  ever  been  in 
relation  to  the  matter  now  in  question.  Here  all  the  contin- 
g^pcies  have  not  happened,  since  the  estates  for  life  must  all 
determine  before  the  portion  can  or  ought  to  be  raised.  And 
greater  inconveniences  would  arise  to  families  by  the  sale  pf 
these  reversionary  estates  or  terms,  than  can  possibly  be  occa- 
sionod  by  the  d^Mighters  staying  for  their  portions;  by  such 
sales  or  mortgages  of  reversions,  families  are  often  ruined,  and 
the  daughters  also  themselves  widone  by  improvident  marriages; 
and  though  inconveniences  ought  not  to  weigh  wfiere  the  wor<i^ 
are  plain  and  positive,  yet  if  arguments  from  the  conveniency 
of  daughters  being  paid  their  portions  out  of  reversionary  estates 
at  a  time  when  they  may  n^ost  want  them,  have  hitherto  )^ad 
too  great  a  weight  (as  I  think  they  have)  it  is  time  to  put  an 
end  to  them. 

I  agree,  the  intention  as  to  the  manner  of  raising  the  por- 
tion ought  to  prevail,  and  here  such  intention  is  plain ;  for  in 
this  case  the  maintenance  for  the  daughter  is  not  to  be  paid 
until  the  trust-estate  comes  into  possession,  and  die  payment  of 
the  maintenance  must  be  intended  to  (c)  precede   the  pay^  (e)  Vid«  8aBc. 
ment  of  the  portion ;  the  maintenance  must  determine  when  cI,Jbet^J^ 
the  portion  bepomes  payable  j  and  this  is  the  plainest  indica-  MaiUweU,  bM 
tion  imaginable,  that  the  parties  intended  the  portions  should 
not  be  paid  until  the  trust-estate  came  into  possession,  which 
makes  this  case  full  as  strong  as  that  of  Butler  versus  Dm-     [  488  ]   . 
cambe.  (d)  ^  Vem.  760. 

t  Vide  the  case  of  Rere$hy  v.  Newland,  ante,  99,  where  Lord  Macclesfield 
imd  this  cftse  vra^  not  seooAcUal^lf  to  common  sense. 
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Buiiuy!         Lord  Chancelhr :  I  am  of  the  same  opinion :  all  men's  deeds 
m'e  to  be  taken,  according  to  their  intention,  and  i¥here  the 
words  are  ])lain,  the  conveniences  and  inconveniences  which 
may  ensue  from  thence  are  not  to  be  regarded.    It  seems  to 
me,  that  the  Court  has  gone  rather  too  far  in  sales  of  rever* 
aions  fpr  raising  portions  for  daughten,  even  against  the  inten- 
tion of  settlements,  and  though  I  would  not  undo  what  has 
been  done,  yet  most  certainly  I  will  go  no  farther ;  and  I  take 
k,  that  the  case  now  before  the  Court  stands  clear  of  all  the 
former  resolutions.     Here  the  maintenance  for  the  daughters 
is  to  be  raised  out  of  the  rents  and  profits,  after  such   time 
as  the  trusUestiite  chargeable  with  tlie  portion  is  come  into 
posiession  ;  and  it  is  absurd  to  say,  that  the  portion  shall  be 
nused  first,  and  the  maintenance-money  paid  afterwards.     Be- 
sides, the  argument  which  has  in  some  cases  been  allowed 
too  much  weight,  that  the  portion  ought  to  be  raised  to  ad-    1 
vance  the  daughter  in  marriage,  cannot  be  used  here;  the     i 
plaintiff  Elizabeth  having  been  married  many  years  ago,  and 
having  a  considerable  provision  over  and  above  what  is  now 
^ontetMled  for. 

Wherefore  the  bill,  which  she  has  now  brought  for  her  por- 
tion  in  her  mother  the  jointress's  life-time,  comes  too  soon,  and 
ought  to  be  dismissed  (1)* 

This  decree  was  affirmed  by  tha  Lords  on  an  appeal  in  the 
March  following  (2). 


(1)  Vide  Butler  v.  Duncombe,  ante,        (3)  3  Bro.  P.  C.  487. 
1  voL  448. 
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Casb  155. 


l^T  Sm'    ^^^  devised  the  residue  ot  his  personal  estate  to  six  persons. 
Mob.  42.  '^  ^^^*  ofthem  a  sixth  part,  lind  made  them  executors,  but  one 

oSl'de^i      ^^  *^^®  ®*^  executors  aiid  t-esiduary  legatees  died  in  the  life- 


the  surplus  of  time  of  the  testator. 

his  personal 


!rJS!*..!JL"l^''u  °'\*®  **^^  *  ■•*'^  P**^'  «n«  of  t^em  dies  in  the  life  of  the  testator;  this 
smiD  part  Bball  be  taken  as  undisposed  of  by  the  wUl,  and  go  to  the  tesUtor's  next  of  kin. 

Lord  Chancellor :  This  is  a  lapsed  legacy  as  to  one-sixth,  and 
undisposed  of  by  the  will,  the  residuary  legatees  being  tenants 
in  common  and  not  jointeaaQt» }  and  therefore  the  l^acy  shall 
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not  survive,  but  go  to  the  testator's  next  of  kih/according  to  Paoev.Paob. 
the  statute  of  distribution  (1). 

Note  ;  This  case  in  Atigust  29,  1 734,  was  cited  before  Lord 
Talbot,  who  said  that  it  was  plainly  right,  for  that  none  of  the 
other  residuary  legatees  could  have  any  more  than  a  sixth  part 
each,  so  that  the  sixth  part  of  the  residuary  legatee  who  died 
in  the  life  of  the  testator,  must  go  as  undisposed  of  to  the  next 
of  kill ;  but  if  any  legatee,  where  there  is  a  joint  devise,  dies 
in  the  life  of  the  testator,  it  shall  go  to  the  surviving  legatees, 
which  could  not  be  in  the  present  case,  forasmuch  as  each  re- 
siduary legatee  was  to  have  no  more  than  one  sixth  part  (2). 
^ — — — - — ^— — - — ^^ —  -  ■■  ■  — . . — ■ ^ 

(1)  Reg.  Lib.  B.  1728.  fo.  80.  1  voL  700.   Hunt  v.  Berkeley^  Mos. 

(3)  Vide    Bagwell  v.   Dry,    ante,    47  {z). 

(x)  Androvin  v.  Poilblancy  3  Atk.  299.  Bennet  v.  Batchelor,  1  Ves^jun^ 
67.  3  B«,.  C.  C.  «8.  ^  r:?f^>^   '^1 

^'A  ^  ^  -^  TOLLET  term  TOLLET.  <^ase  156. 

The  husband  by  virtue  of  a  settlement  made  upon  him  by  an  Master  of  the 
ancestor,  was  tenant  for  life*,  with  remainder  to  his  first,  &c.  ^"'' 
son  in  tail  male,  with  a  power  to  the  husband  to  make  a  join-  2  Eq.  Ca.  Ab. 
ture  on  his  wife  hu  deed  under  his  hand  and  seal.  ^5*  Pj-  }$• 

*'  663.  pi.  10. 

Husband  has  a  power  to  make  a  jointure  to  his  wife  by  deed ;  he  does  it  by  wUl^  and  she  hts 
DO  other  provision ;  equity  will  make  this  good. 

The  husband  having  a  wife,  for  whom  he  had  made  no  pro-    [  *  490  ] 
vision,  and  being  in  the  Isle  of  Man,  by  his  last  will  under  his 
hand  and  seal,  devised  part  of  his  lands  within  his  power  to 
his  wife  for  her  life. 

Object.  This  conveyance  being  by  a  will  is  not  warranted  by 
the  power  which  directs  that  it  should  be  by  deed,  and  a  will 
is  a  voluntary  conveyance,  and  therefore  not  to  be  aided  in  a 
court  of  equity. 

Master  qf  the  Rolls  :  This  is  a  provision  for  a  wife  who  had  ^^^^^l^ 
none  before,  and  within  the  same  reason  as  a  provision  for  a  want  of  a  sur-* 
child  not  before  provided  for ;  and  as  a  court  of  equity  would,  copyhold,  in 
had  this  been  the  case  of  a  copyhold  devised,  have  supplied  (1)  case  it  be  de- 

^i_  r  ,  .  ,         >        n  r      '  .        vised  for  pay- 

tne  want  of  a  surrender,  so  where  there  is  a  defective  execution  ment  of  debts, 
of  the  power,  be  it  either  for  payment  of  debts  or  provision  for  opf°^  *  JJ^^J^p 

chUdren  ;  so  also  will  it  help  a  defective  execution  of  a  power ;  secus  of  a  non-execution. 

(1)  Watts  V.  Bullas,  ante,  1  vol,  60. 
Vol.  U.  2  b 
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a  wife,  or  children  unprovided  for^  1  fttiall  equally  (1)  fupply 
any  defect  of  this  nature :  the  difference  is  betwixt  a  non- 
execution  and  a  defective  execution  of  a  power  3  the  latter  will 
always  be  aided  in  equity  under  the  circumstances  mentioned, 
it  being  the  duty  of  every  man  to  pay  his  debts,  and  a  husband 
or  father  to  provide  for  his  wife  or  child.  But  this  Court  will 
not  helf)  the  non-execution  of  a  power,  since  it  is  against  the 
nature  of  a  power,  which  is  left  to  the  free  will  and  election  of 
the  party  whether  to  execute  or  not,  for  which  reason  equity 
will  not  say  he  shall  execute  it,  or  do  that  for  him  which  he 
does  not  think  fit  to  do  himself  (y). 

And  in  this  case,  the  legal  estate  being  in  trustees,  they  were 
decreed  to  convey  an  estate  to  the  widow  for  life  in  the  lands 
devised  to  her  by  her  husband^s  will  (2). 


(I)  Cotter  r.  Layer,  post  695.  Carter 
V.  Car/er,  M08.  365.  Herveyv.  Hervey, 
1  Atk.  563.  Sergeson  v.  Sealy,  2  Atk. 
415.  Sneed  v.  Sneed,  Amb.  64.  Earl  of 
Darlington  v.  Pulteney,  Cowp.  266. 
Wade  V.  Paget^  1  Bro.  C.  C.  363. 
Mac  Adam  v.  Logan^  3  Bro.  C.  C. 
310  (z).      In    Chapman    v.     Gibson, 


3  Bro.  C.  C.  329,  the  Court  held,  that 
defects  in  the  execution  of  powers 
were  supplied  upon  the  same  grounds, 
and  in  the  same  cases,  as  defects  in  the 
surrender  of  copyholds ;  as  to  which  . 
vide  Watt6  v.  BullaSt  ante  1  vol.  60. 
(^)  Reg.  Lib.  B.  1728.  foL  489. 


SBdS 


{z)  Wilkes  v.  Holmes,  9  Mod.  485. 
1  Dick.  165.  Jackson  v.  Jackson,  4 
Bro«C.C.464.  Shannon  V.  Br adstreet, 
1  Sch.  &  L.  52.  Wykham  v.  Wykham^ 
18  Ves.  415.  Blake  v.  Marnell,  2  Ba. 
k  Be.  35,  4  Dow,  248.  Contra,  in  case 
of  a  natural  child,  Brapthall  v.  Hall, 
Amb.  467»  2  Edeo^  220  }  or  of  a  hus- 
band, Moodie  v.  Reid,  1  Madd.  516. 

(y)  So  Coventry  v.  Coventry,  ante 
227.  Tomkin  v.  Sandys,  ib.  not.   Har^ 


ring  ton  V,  Harte,  1  Cox,  131.  Hotmes 
V.  Coghill,  7  Ves.  499,  12  Ves.  SOfl. 
Reidv.  Shergeld,  10  Ves.  370.  Unless 
the  power  is  in  the  nature  of  a  trust 
Harding  v.  Glyn,  I  Atk.  469.  Peirson 
V.  Gamett,  2  Bro.  C.  C.  38,  526. 
Crossling  v.  Crossling,  2  Cox,  39& 
Brown  V.  Higgs,  4  Ves.  708,  5  Ves. 
495,  8  Ves.  561.  18  Ves.  192.  Cruwysv. 
Colman,  9  Ves.  319.  Cower  v.  Eyre, 
Cooper,  156. 


Q^i^^^i 


t»»  *' 


4S5r*/> 


V  *^ 


i'^c^y/zx:  CASI1S7* 


BRACE  ^)erm8  DUCHESS  OF  MARLBOROUGH. 


/Ji/^^Ti'^^c^ 


Master  of  tha   After  a  decree  which  referred  it  to  a  Master  to  state  the  seve- 
Mo«.  50  ^^  incumbrances  and  their  priority,  affecting  the  estate  of  Sir 

SEq.Ca. Ab.    WiUiam  Gostwick,  this  case  (1)  arose:    A  puisne  judgment 
613.  pi.  5,  &c.  creditor  bought  in  the  first  mortgage  without  notice  of  the 


r 
/~<^ 


(1)  Reg.  Idb.  A.  1738.  fel.  184. 
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Braci  «• 
Duchess  of 
Marlbo- 
rough* 


•eeoDd  ihortgagc  when  he  lent  his  money  on  the  judgment,  and 
the  question  was,  whether  this  puisne  judgment  creditor  should 
tack  and  unite  his  judgment  to  the  first  mortgage^  so  as  to  gain 
a  preference  on  his  judgment  before  the  mesne  mortgage? 
And  the  Moiter  of  the  BMs  on  considering  the  cases  and  pre* 
cedents,  held  ' 

lit,  That  if  a  third  mortgagee  buys  in  the  first  mortgage,  j^^^^  ^^^^ 
though  it  be  pendente  (1)  Uie,  pending  a  bill  brought  by  the  g*^*^^^"^'  '"^ 
seoond  mortgagee  to  vedeem  the  first,  yet  the  third  mortgagee  thottgb  oend- 
hafing  obtained  the  first  mortgage  and  got  the  law  on  his  side,  b°oUg^t  by 
and  equal  equity,  he  shall  thereby  squeeze  out  the  second  mort*  the  second 
gage ;  and  this  the  Lord  Chief  Justice  Hale  caUed  a  plank  redeem  the 
gained  by  the  third  mortgagee,  or  tabula  in  naujiragio,  which  ^f^  ^ort^^ 
construction  is  in  favour  of  a  purchaser,  every  mortgagee  being  r^ee  shaU 

^     ,  ^^  .  ^  ^  ^    .      ^  ^  ^  tock  the  first 

aocn  pro  taniO»  mortgage  to 

his  third  mortgagek 


2dbfy  If  a  judgment  creditor,  or  creditor  by  statute  or  re-  ^^^^^^^^'^^ 
eognizance,  buys  in  the  first  mortgage,  he  shall,  not  tack  or  statute,  orre- 
nnite  this  to  his  judgment,  &c.  and  thereby  gun  a  preference ;  buys^h^the 
for  one  cannot  call  a  judgment,  &c.  creditor,  a  purcfiaser,  nor  fi«t  ™/>rt- 

_  _         iFji^i^  K  ^  KAV7  su  wtAa 

has  such  creditor  any  right  to  the  land ;  he  has  neither  ju$  not  tack  it  to 
tit  re,  ♦  nor  ad  rem,  and  therefore,  though  he  releases  all  his  5!c.tt"!r' 
right  to  the  land  he  may  extend  it  afterwards.    All  tha.t  he  has  be  did  not 
by  the  judgment  is  a  lien  upon  the  land,  but  non  coneiat  whether  ney  on  the 
he  ever  will  make  use  thereof;  for  he  may  recover  the  debt  out  f^^*^][g^* 
of  the  goods  of  the  cognieor  by  JieH  fadas,  or  may  take  the  present  right 

tberetfi,  nor 
can  b^  called  a  purchaser. 

[*492] 


<1)  Hawkins  v.  Taylor,  2  Vera.  99. 
Turner  v.  Richmond,  2  Vcrn.  81.  Bel- 
chier  v.  Renforth,  6  Bro.  P.  C.  38  (r). 
Robinson  v.  Davison,  1  Bro.  C.  C. 
^,{jlf)  but  after  a  decree  aad  direction 


to  settle  priorities^  a  party  in  the  cause 
shall  not  have  the  advantage  of  tacking 
his  puisne  incumbrance  to  a  prior  one 
taken  in  since  the  decree.  Wortley  v. 
Birkhead,  ^  Vez.  571  (x). 


{»)  S.  C.  1  Eden,  523. 
(y)  In  Mackreth  v.  Symmons^  15 
Ves.  335^  Lord  Eldon  is  made  to  say^ 
^  U  there  any  case  where  a  third  niort* 
gagee  has  excluded  the  second,  if  the 
first  mortgagee  when  he  conveyed  to 
the  third  knew  of  the  second  ?  When 
the  case  of  Muundrell  v.  Maundrell, 
(10  Ves.  S46,)  was  before  me,  I  looked 
for,  but  could  not  find  such  a  case." 
NowBelcAter  y.  Renforth,  and  Robin' 
sen  f  « Jkmsonf  ub.  «up«  are  boUi  such 

2b 


cases  5  it  seems  therefore  that  the  Chan- 
cellor's question  must  have  been  in- 
tended to  apply  only  to  cases  where 
the  ^rst  mortgage  was  satisfied,  and 
so  the  first  mortgagee  had  become  a 
trustee  for  the  person  entitled  to  the 
inheritance,  before  the  conveyance  to 
the  third  mortgagee.  See  Ex  parte 
Knott,  11  Ves.  609. 

(x)  But  a  commission  of  bankrupt 
has  not  the  same  effect  as  a  decree.  Ex 
parte  Knott,  11  Ves.  609. 
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n^w*^^    body,  and  then  during  the  defendant's  life  he  can  have  no 
Marlbo-     other  execution ;  besides,  the  judgment  creditor  does  not  lend 
aouGB.       jjjg  money  upon  the  immediate  view  or  contemplation  of  the 
cognizor's  real  estate,  for  the  land  afterwards  purchased  may 
be  extended  on  the  judgment,  nor  is  he  deceived  or  defranded, 
though  the  cognizor  of  the  judgment  had  before  made  twenty 
mortgages  of  all  his  real  estate,  whereas  a  mortgagee  is  de- 
frauded or  deceived  if  the  mortgagor  before  that  time  mort« 
M  See  4  &  5  S^^S^  ^^  ^^'^^  ^^  another ;  and  it  is  such  a  fraud  as  the  (a) 
W.&M.C.  16.  parliament  takes  notice  of,  and  punishes  by  foreclosing  such 
mortgagor  who  mortgages   his  land  a  second  time,  without 
giving  notice  of  the  first  mortgage,  and  in  that  respect  this 
case  differs   from  a  puisne   mortgagee's  buying  in  the  fint 
mortgage. 

3d/y,  Though  the  rule  of  equity  has  been  so  settled,  it  is  not 
however  without  great  appearance  of  hardship;  for  still  it 
seems  reasonable  that  each  mortgagee  should  be  paid  accord- 
ing to  his  priority,  and  hard  to  leave  a  second  mortgagee  with- 
out remedy,  who  might  know  when  he  lent  his  money,  ^at 
the  land  was  of  sufficient  value  to  pay  the  first  mortgage,  and 
also  his  own ;  to  be  defeated  of  a  just  debt,  by  a  matter  inter 
alios  acta^  a  contrivance  betwixt  the  first  mortgagee  and  the 
third,  is  great  severity ;  but  this  has  been  settled  upon  solemn 
debate  in  a  casa  in  2  Vent.  337*  Manh  versus  Lee,  wherein 
that  great  man  Sir  Matthew  Hale  (then  Chief  Baron)  was 
called  by  the  Lord  Chancellor  to  his  assistance ;  though  this 
[  493  ]  be  settled,  there  can  be  no  reason  to  carry  it  farther,  to  a 
case  not  within  the  same  reason,  to  a  case  where  the  lender  of 
the  money  does  not  ad^^mce  it  upon  the  immediate  credit  of 
the  land ;  no  precedents  go  so  far,  being  all  of  them  where  a 
puisne  mortgagee  buys  in  a  first  mortgage,  not  where  a  puisne 
creditor  by  judgment,  statute,  or  recognizance  does  so,  as  ap- 
pears firom  the  case  cited  of  Marsh  versus  Lee,  reported  also  in 
1  Chan.  Cases  162.  So  in  1  Chan.  Cases  149.  Higgon  ^  oT 
versus  l^ddal^  CaUamy  if  of,  where  Syddal  seised  in  fee  of 
land,  granted  a  rent-charge  of  300/.  per  annum  for  20001.  to 
.  the  plaintiff,  and  afterwards  mortgaged  the  premises  for  12001. 
to  Co/Iomy,  who  bought  in  a  judgment  precedent  to  the  grant 
of  the  rent-charge,  there  the  mortgagee  of  the  land  baring  no 
notice  of  the  rent-charge,  when  he  lent  his  money  upon  the 
mortgage,  the  grantee  of  the  rent-charge  was  decreed  to  have 
no  remedy  in  equity  against  the  judgment,  unless  he  would  pay 
both  the  mortgage  and  the  judgment ;  though  it  is  to  be  ob- 
served in  that  case,  the  judgment  creditor^  who  was  the  first  in* 
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cumbrancer,  could  at  law  extend  but  a  moiety,  and  out  of  the     Bracb  v. 

...  '  Duchess  of 

remaining  moiety  the  grantee  of  the  rent-charge  might  distrain      Mahlbo- 
for  the  whole  rent ;  but  it  seems,  that  if  the  first  incumbrance      >lou^h« 
had  been  a  statute-staple^  and  the  third  mortgagee  had  bought 
it  in,  he  should  have  had  the  whole  land,  until  at  law  the  cog- 
nizor  of  the  statute  by  a  scire  facias  ad  computandum  had  got 
the  statute  vacated,  and  that  could  only  be  on  payment  of  the 
penalty;   for  equity  would  not  in  such  case  have  given  any 
assistance  against  a  third  mortgagee  without  notice,  until  he 
was  paid  his  mortgage  as  well  as  statute.     So  note  a  diversity 
(1)  where  a  third  mortgagee  buys  in  a  statute  which  is  the  .. 
first  incumbrance,   and  where  a  statute  creditor,  &c.  being  mort^ee 
the*  third  incumbrancer  buys  in  the  first  mortgage;   in  the  j"tCiien*or 
latter  case  the  statute  or  judgment  creditor,  because  he  did  not  >taiute,  beiny 
lend  his  money  on  the  credit  of  the  land,  shall  not  unite  the  cumbraoce, 
first  mortgage  to  his  statute  or  judgment ;  but  in  the  former,  tiU*by \awhe 
as  the  land  was  in  the  view  and  contemplation  of  the  lender,  can  be  evict- 
he  shall  be  allowed  to  unite  the  statute  to  his  third  mortgage. 
So  in  1  Vern.  187,  Edmunds  versus  Povejfy  there  was  a  first,    [  *  ^"4  J 
second  and  third,  mortgage  without  notice,  and  the  third  mort- 
gagee bought  in  a  judgment  prior  indeed  to  all,  but  it  was 
satisfied,  and  the  first  mortgagee  bringing  his  bill  to  be  relieved 
against   this  judgment.  Lord  Keeper  North  would  not  allow 
it  to  be  so  much  as  debated, .  but  took  it  to  be  settled  in  the 
above  cited  case  of  Marsh  versus  Lee^  and  not  then  to  be  dis- 
puted ;  though  his  Lordship  admitted  that  it  was  at  first  a  very 
disputable  case,  and  very  strong  arguments  and  reasons  had 
.been  urged  on  the  other  side. 

4thly,    If  a  first  mortgagee  lends  a  further  sum  to  the  Th«  *"• 

•  niorteapee 

mortgagor  upon  a  statute  or  judgment,  he  shall  retain  against  leuds  a  fur* 
a  mesne  mortgagee,  till  both  the  mortgage,  and  statute,  or  theniortffiiffor 
judgment  be  paid;  because  it  is  to  be  presumed  that  he  lent  upon  a  statute 
his  money  upon  the  statute  or  judgment,  as  knowing  he  had  he  shall  re- 
bold  of  the  land  by  the  mortgage,  and  in  confidence  ventured  ^egn'^mOTt- 

ga^ees  till  the  statute  or  judgmeut  is  paid. 


(I)  So,  Morret  v.  Paske,  2  Atk.  53.    Cha.  494.  aud  Gilb.  Rep.  150.  S.  C, 
Vide  tamea  Wright  v.  Pilling,  Pre.    ilnon.  3  Vez.  662  («). 


(z)  The  name  of  this  case  is  Jackson  v.  Langford.    Belt's  Supplement,  p, 
456. 
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s^^h^'  %    ^  farther  sum  on  a  security,  which  though  it  passed  no  present 
Mablbo-     interest  in  the  land,  yet  must  be  admitted  to  be  a  lien  theremi(l)« 
ROUGH.  ithfy,  If  a  puisne  mortgagee  without  notice  buys  in  a  prior 

mortgl^ee  judgment  or  statute,  and  that  judgment,  &c.  be  extended  upon 
buys  ia  a  an  elegit  at  a  value  much  under  the  real,  the  mesne  mortgagee 
mentexteDd-  shall  not  make  the  puisne  mortgagee,  who  has  got  in  this 
^ta?a^unrcr  judgment,  account  otherwise,  or  for  more  than  the  extended 
value  be  sbail  value ;  nor  *  will  this  Court  give  any  relief  against  the  judgment 
tent  till  evict-  OT  Statute,  but  leave  the  mesne  mor^agee  to  get  rid  of  them  aa 

ed  at  law.  ^^jj  ^  j^g  ^^n  ^^  ^^^^ 

[    ^^^  J         But,  6thly,  his  Honour  said,  in  all  these  eases  it  must  be  in- 

But  in  all        tended,  that  the  puisne  mortgagee,  when  he  lent  his  money, 

there  must       ^^^  "^  notice  of  the  second  mortgage,  statute  or  judgment,  far 

Bot  be  notice    that  was  the  sole  equity ;  and  therefore  in  the  principal  case 

incumbrance    where  the  creditor  by  recognizance  who  bought  in  the  first 

Mfhcn  the  mo-  mortgage,  did  not  in   his  answer  deny  notice,  though  such 

notice  was  not  charged  in  the  bill  (which  was  here  brought  by 

some  puisne  incumbrancers  for  a  sale,  and  upon  bill  and  answers 

first  a  decree  to  state  the  several  incumbrances,  then  a  report, 

and  thereupon  a  farther  decree  was  obtuned  for  the  Master 

to  state  the  value  of  the  land  mortgaged  to  each  of  the  mart-* 

gagees)  yet  after  all  these  proceedings  for  a  puisne  judgment, 

&c.  creditor,  to  insist  upon  his  having  had  no  notice,  and 

offering  to  be  examined  upon  interrogatories  was  not  sufficient  | 

but  this  denying  of  notice  ought  to  appear  on  the  pleadingSf 

whereupon  the  parties  might  go  to  issue,  and  have  an  oppor^ 

tunity  of  proving  notice ;  and  therefore  though  it  were  tnie 

that  a  puisne  judgment  creditor  buying  in  a  first  mortgage, 

should  in  such  case  unite  it  to   the  judgment,  (which  was 

clearly  otherwise)  yet  here  the  puisne  judgment  creditor  came 

too  late,  it  being  a  case  not  to  be  favoured,  and  in  a  cause  very 

much  entangled,  which,  if  such  indulgences  were  to  .be  g^veq 

to  the  puisne  judgment  creditor,  would  never  have  an  end. 


(1)  Shepherd  v.  Tit  ley,  2  Atk.  352.  vanced  a  further 'sum  of  money  to  the 

Anon.  2  Vez.  662  (z).  But  in  Lowthian  mortgagor  on  bond,  should  not  tack  his 

V.  Ifaselly  3  Bro.  C.  C.  162.  it  was  de-  bond  debt  to  his  mortgage  as        '   ^ 

termined  that  a  mortgagee^  who  had  ad-  other  specialty  creditors  (y ). 


(z)  Baker  v.  Harris,  16  Ves.  397.  he  has  purchased  without  the  consent 

Secusy  if  the  land  mortgaged  be  copy-  of  the  mortgagor ;  Breerton  v.  Jones, 

hold.     Heir  of  Cannon  v.  Pack,  Vin.  1  Eq.  Ca.  Abr.  326. 
Ab.   Copyhold,  (O.  e.)  pi.  6.    Nor  can        (y)  See  Coleman  v.    Winch,   ante, 

a  first  mortgaged  tack  a  judgment  sub«  vol.  1.  p.  775. 
sequent  to  the  second  mortgage,  which 


uisne  in- 
raucer 
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Jihlj/^  In  this  case  it  appeared  that  a  puisne  ineumbraneer    J**?*"  ^ 
bought  in  a  prior  mortgage,  in  order  to  nnite  the  same  to  the      Maslbo- 
puisne  incumbrance,  but  it  beuig  proved  *  that  there  was  a       aouon. 
mortgage  prior  to  that,  the  Court  clearly  held  that  the  puisne  ^'  ^  ^ 
incumbrancer,  where  he  had  not  got  the  legal  estate,  or  where  buys  id  » 
the  legal  estate  was  vested  in  a  trustee,  could  there  make  no  ^^l^  and  the 
advantage'  of  his  mortiraffe :  but  in  all  cases  where  the  legal  }«ff*l  *»*^«  ^ 
estate  is  standing  out,  the  several  incumbrances  must  be  paid  in  any  third 
according  to  their  priority  in  point  of  time  j  qui  prior  est  in  thrbuVinf\n 
^einpoiv,  potior  e9t  in  jure  (1)  («).  such  fi»i 

mortgage  wUI 
not  avail,  but  in  all  such  cases  where  the  legal  estate  is  standing  out  the  incttmbrances  must 
be  |>aid  according  to  their  priority,  [  *  496  ] 


(t)  Vide  Clarke  v.  Abbott,  Barnard.  571.  and  3  Atk.  809.  S.  C.  •  Belchier 

457.     Morret  v.  Paske,  2  Atk.  6«.  v.  J2«i/or<A,  6  Bro.  P.  C.  28 (y). -Rofciw- 

MathiBws  v.   Cartwright,  %  Atk.  347-  son  v.  Davison,  1  Bro.  C.  C.  63.    Wil- 

Earl  of  Pomfret  v.  lord    Windsory  loughby  v.Willoughby,  IT.  R.  763  {x). 
«  Vez.  488.  Wortley  v.  Birkhead,  2  Vez. 


(z)  Note  also,  that  securities  cannot  (y)  S.  C.  1  Eden,  623. 

be  tacked,  unless  both  are  held  in  the  {x)   Manndrell  v.   Maundrell,    10 

same  right.     Bamett  v.    Weston,  12  Ves.246.  frcre  v.  Moore,  8  Price,  475. 

Ves.  130.  Parry  v.  Wright,  1  S.  &  S.  369. 


COFFIN  versM ..  ^***  ^^• 

The  plaintiff  and  his  wife  bought  their  bill  to  redeem   a    Lor4  Oiap- 
mortgage  of  the  wife  s  estate  j  the  defendant  put  in  a  plea  to     ^^^  ^^ 
the  bill,  which  was  over-ruled,  for  which  5/.  costs  is  of  course  fe««  bring  a 
given  to  the  plaintiff  j  the  defendant  brought  a  cross  bill  to  ^^IJ^^^gt^ 
foreclose  the  wife,  who  being  the  surviving  plaintiff  in  the  dcfemlanu 
original  cause,  moved  the  Court  that  proceedings  should,  stay  in  ^jh*  ^nd  the 
the  cross  cause,  unUl  the  plaintiff,  who  was  defendant  in  the  Pj,^J*J^; j 
oriffinal  cause,  had  paid  the  51.  costs  dUe  upon  overruling  the  costs  'given  to 

^  '  the  plaintiflfii, 

plea.  /  which  by  the 

course  of  the  Court  are  5/.    Baron  dies,  the  feme  by  survivorship  shall  have  the  costs. 

Object.  These  costs  must  be  intended  to  have  been  laid  out 
by  the  husband  in  the  original  cause,  and  consequently  upon 
his  death  the  same  were  lost. 

On  the  other  side  it  was  insisted,  that  this  original  suit  was 
in  right  ^f  the  wife,  who  being  entitled  to  the  equity  of  re  - 
demption,  the  husband  joined  therein  only  for  conformity ; 
that  the  suit  was  not  abated  by  the  death  of  the  husband,  the 
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Comt  m.     order  tctr  costs  bring  in  nature  of  a  joint  judgment  which  most 
r  ^oy  -[     sunrire  to  the  wife;   and  the  sum  for  costs  was  certain  by  the 
coarse  of  the  Court,  though  not  expressed  in  the  order. 

JLord  Chancellor  for  some  time  doubted,  and  asked  the  re- 
Bond  given  to  gister ;  but  afterwards  taking  it  to  be  as  a  joint  judgment  for  a 
femednrinr  '^'^  Certain,  determined  that  it  did  survive  (1)  to  the  wife; 
the  coTrrtnr«»  and  they  who  opposed  the  motion,  saying  that  a  bond  given 
the  bond  wiU  to  the  husband  and  wife  during  the  coverture,  on  the  hus- 
sumve  to  the   y^^^y^  ^y^^  g^^  jjj  ^^^  survive  to  the  wife  :  Lord  ChanccHor 

(a)  AUeD36.  denied  this,  If  redhj  for  (a)  clearly  it  does  survive  to  the  wife, 
as  all  other  joint  cho9e$  m  action  do  {z) ;  though  it  is  true  in 
this  case' the  husband  may  disagree  to  th^  wife's  right  to  it,  and 
bring  the  action  on  the  bond  in  his  own  name  only;  but  till 
such  disagreement,  the  right  to  the  bond  b  in  both  the  husband 
and  die  wife,  and  shall  survive. 

^Vhereupon  it  was  ordered  that  the  proceeding  should  stay 
in  the  cross  cause  until  the  defendant  in  the  original  cause  pay 
the  5L  costs  for  over-ruling  his  plea. 

•^^^^^"^■^^^^^^^^*"^^^— ^— ^""■^■^""^^^^"^— ^^-^^i^^^^"^^— ^-^^^p^i^^^^.«^— ^^^^-^■^^^^— ^^^^-^i»— "—■^^^^^^^^^^^■^^"^^^"^^^^■^^^^ 
(I)  Vide  Bond  v.  Simmtms,  3  Atk.  81.   Anon.  3  Atk.  726. 


'  (r)  WOdman  v.   WUdman,  9  Ves.  174.  PUllUkirk  v.  PluckipeU,2iL  & 
S.  393.  Nash  v.  Nash,  8  Madd.  133. 


Case  159.  Ex  parte  CASWELL,  ex  parte  CAZALET,  ex  parte 

^1Z  BATEMAN. 

Thbsb  three  cases  were  leseryed  for  the  opinion  of  the  Lord 
AtrnderoQ*  Chancellor,  who  had  taken  time  to  consider  thereof.  The 
m^mjpe  ffivw  cases  were,  an  husband  trader  in  consideration  of  marriage,  and 
trustee  to  se-  of  a  portion,  gave  a  bond  to  his  iirife*s  trustee  to  leave  the  wifei 
STwifc^f'Ehe  »f  *«  suivived  him,  lOOOL  the  obligor  became  •  a  bankrupt; 
^t^  ^>"  i  «nd  it  was  objected,  that  in  Lord  (a)  Gyirper's  time  it  had  been 
comet  a  back-  ordered  in  case  of  a  bond  given  on  so  valuable  a  consideratioo, 
JJ3K  nS  to  be  **^  *®  money  computed  upon  the  distribution  to  be  the  share 
allowed,  nor  of  the  obligee  in  this  bond,  should  be  put  out  at  interest,  and 
tioo  to  be^'     ^^  Creditors  to  have  such  interest  during  the  life  of  the  husband 

made  for  it,  nor  tball  it  stop  the  distribution,  in  f«gard  it  may  never  be  a  debt ;  so  within  the 
same  reason  an  oblijrc«  on  a  bottomiy  bond  shaU  not,  before  the  return  of  the  ship,  come  in 
under  the  commission  of  bankruptcy ;  but  in  either  of  thcM  cases,  if  the  continecscy  happotf 
before  the  bankrupt's  otato  be  fully  distributed,  such  creditor  shaU  come  io. 
^^^  (a)2Vcfii.6(i2.    HoUand  t.  CoUifoid. 

r»498] 
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the  bankrupt^  and  if  the  husband  should  die,  living  the  wifet     ^  P*'^ 
the  money  to  be  paid  to  the  wife ;  but  if  the  wife  should  die  in 
the  life-rtime  of  her  husband,  then  the  money  to  be  paid  to  the 
creditors. 

On  the  other  hand  Lord  (o)  Maccle^U  was  sud  to  hare  (a)  On  a  peti- 
doubted  of  this;  wherefore  these  cases  coming  now  in  question  Bt^iyfiJ^HilL 
before  the  present  Chancellor,  his  Lordship  ordered  the  pre-  Vac.  1720. 
cedents  made  in  Lord  Gni^per's  time  to  be  left  with  him ;  and 
accordingly  one  or  two  of  those  precedents  were  left  with  him. 

But  his  Lordship  was  of  another  opinion,  conceiving  that 
no  part  of  the  bankrupt's  estate  should  wait  or  be  deferred 
from  being  distributed,  the  act  ordering  that  the  bankrupt's 
estate  should  be  distributed  within  months;  especially 

that  the  distribution  should  not  wait,  as  in  the  present  case,  for 
a  debt  which  was  neither  debitum  in  pnesentif  and  never  might 
be  debitum  m  futurOy  in  regard  the  wife  might  die  in  the  life  of 
the  husband ;  besides  the  husband,  after  his  certificate  allowed, 
might  go  to  his  trade  agahi,  and  become  a  solvent  person,  able 
to  pay  off  bis  bond,  and  therefore  in  all  these  cases,  the  Court 
resolved,  that  the  contingent  creditor  should  not  come  in  for 
a  distribution,  neither  should  the  money  be  reserved  in  favour 
of  such  contingency  (1) ;  but  his  Lordship  declared. 


(1)  TuUy  V.  Sparks,  Ld.  Raym.  1546. 
Ex  parte  Jeffries,  7  Vin.  72.  pi.  7-  JSr 
parte  King,  Dav.  254.  Hancock  v. 
EntwistU,  3  T.  R.  435  (z).  Secut, 
where  the  provision  is  secured  by  a 
judgment  or  a  bond  forfeited  at  law 
before  the  bankruptcy.  Ex  parte 
Groame,  I  Atk.  115.  -fer  parte  Win- 
Chester,  1  Atk.  1 16.  Ex  parte  Mitchell, 


1  Atk.  120.  Ex  parte  Oreenaway, 
1  Atk.  lis.  Ooddard  v.  Vanderkeyden, 
3  Wils.  271  (y).  Hancock  v.  Entwistle^ 
3  T.  R.  435  (or).  Where  the  coniin- 
gency»  upon  which  the  money  is  made 
payable.  Is  the  bankruptcy  or  insol' 
vency  of  the  debtor,  such  debt  cannot 
be  proved  under  his  commission.  Ex 
parte  Hill,  Cooke's  Bank.  Laws.  238(t(;). 


(z)  But  now  by  stat  6.  G.  4.  c.  16. 
8.  56«  a  creditor  in  respect  of  a  debt 
payable  upon  a  contingency  which  has 
not  happened  before  the  issuing  of  the 
commission  may  have  the  debt  valued 
by  the  commissioners,  and  prove  such 
value,  and  receive  dividends  thereon ; 
or  if  the  value  is  not  ascertained  before 
the  contingency  happens,  then  the  cre- 
ditor may,  after  the  contingency  has 
happened,  prove  in  respect  of  such 
debt,  and  receive  dividend  with  the 
other  creditors,  not  disturbing  any 
former  dividends. 

(y)  S.  C.  2  B.  &  P.  8.  (Note.) 
{x)  And  see  Mr.  Eden's  Note  to 
Ex  parte  Jacob,  1  Eden^  176. 


(w)  S.  C.  I  Cox,  300.  Ex  parte 
Bennet,  Cooke,  B.  L.  240.  Except  in 
cases  of  marriage  settlements',  &c. 
where  the  money  made  payable  upon 
such  contingency  was  originally  the 
property  of  the  bankrupt's  wife.  Xof  A- 
yer  v.  Savage,  Str.  947.  Ex  parte 
Cooke,  8  Ves.  353.  Ee  Murphy,  1  Sch. 
&  L.  44.  JRe  Meaghan,  ib.  179.  Ex 
parte  Hinton,  14  Ves.  .'iOS.  Ex  parte 
Hodgson,  19  Ves.  206.  Ex  parte  Young, 
Buck,  179,  3  Madd.  1^.  Ex  parte 
Taaffe,  1  G.  &  J.  110.  And  see  Ex 
parte  Elder,  9  Madd.  282.  Ex  parte 
Oxley,  Ex  parte  Vemer,  1  Ba.  oc  Be. 
257,  260. 
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BzTMrte         That  though  the   debt  ware  contingent  when  the  ol 

became  a  bankrupt,  yet  if  the  contingency  happened  before  the 
distributto&  made,  then  such  contingent  creditor  should  come 
in  for  his  debt ;  so  if  such  contingency  happened  before  the 
'  secohd  dividend  made,  the  creditor  should  come  in  for  his  pro- 
portion thereof,  though  after  the  first  dividend  (1), 

2dfy,  One  of  these  cases  was  of  a  bottomry  bond,  and  the 

obligor  thereof  became  a  bankrupt  before  the  return  of  the 

ship,  and  the  ship  did  not  return  before  the  distribution  made} 

whereupon  it  was  held,  that  such  obligee  (2)  should  have  no 

benefit  of  the  distribution  upon  the  commission  :  And 

Also  luch  coo-      Whereas  it  was  objected,  that  this  bond  would  be  barred 

ditor  sbaU       after  the  bankrupt's  certificate  allowed,  which  could  not  be, 

by  the  ^ow^   unless  it  were  to  be  looked  upon  as  then  due : 

aoce  of  the  baukrupt'i  certificate,  becaaie  the  rig^bt  of  action  was  not  tiien  aocnied. 

Bat  note  the         p^  Qgr*  -  This  cannot  be,  if  the  obliiree  is  carefiil  in  de- 

caunous  way 

of  declaring     daring  Upon  his  bond;  indeed  if  the  party  dedarea  upon  the 
in  such  case.    ^^^  ^^^^  |^^  ^^^  j^  barred :  secus,  if  he  sets  forth  as  well  the 

condition  as  the  bond  in  the  declaration,  for  then  it  must  sp* 
'    pear  that  the  cause  of  action  did  not  accrue  at  the  time  of  the 
obligor's  becoming  a  bankrupt  (3). 


(1)  Sedcontrk,  Ex  parte  Groome^  particularly  provided  for  by  stat  19. 

1  Atk.  I  la  Geo.  2.  c.  3^  s.  2  (z). 

(9)  But  the  case  of  an  obligee  in  a  (3)  Sed  vide  Jlsap  v.  Price,  I  Doug;. 

^ttomree  or  respondentia  bond  is  now  160^  3d.  edit. 


(')  The  Stat  6.  6.  4,  c.  16.  s.  53^  continues  this  provision. 


jz^a^i/^^^^ 


[  500 .]  Ex  parte  COOK. 

Cask  160. 

oBlbr  KiMcT  '^^  ^^'"*  traders  became  bankrupt,  and  a  joint  commission  of 
Mos.  80.  *  bankruptcy  b  ^en  out  against  them,  upon  which  the  com- 
tead '^^be-  ii^i^ioners  makSan  assignment  of  the  real  and  personal  esUte 
comiur  bank-  of  the  two  baiSiipts,  or  either  of  them ;  afterwards  the  sepa* 
ihareis  Tjoint  ^^  creditors  flke  out  separate  commissions  against  these  two 
commission     bankrupts,  a^V  the  commissioners  on  the  separate  coramisBioa 

^keu  out  and  ^m  ^ 

commission-  assign  over  tW  separate  effects  and  estate  to  other  assignees ; 
Sterwafds       ^^^  ^^^  ^^  ftsignees  under  the  separate  commissions,  applied 

scfiarale  commissions  and  assi^meots  made  under  them  ;  the  Court  held,  that  tbeasdfn- 
ment  of  the  commissioners  aixicr  the  first  commission  conveyed  away  aU  the  banluvpCs* 
estote  both  joint  and  several,  abd  consequently  that  the  conveyance  under  the  separate  coih 
mssioB  was  void. 
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by  petition  to  the  Court,  that  they  might  be  at  liberty  to  sue  at      ^J^ 
law  for  the  separate  estate. 

Lord  Chancellor :  It  seems  to  me,  that  the  assignment  made 
by  the  commissioners  upon  the  joint  commission,  passes  as  well 
the  separate  as  the  joint  estate  of  the  two  partners  the  bank- 
rupts, consequently  the  assignees  on  the  separate  commissions 
can  make  nothing  of  their  action  at  law,  and  I  vrill  not  suffer 
them  to  spend  and  waste  the  estate  in  vexatious  suits  there ; 
but  if  they  will  join  in  a  bill  in  equity  for  an  account  of  the 
separate  estate,  I  will  not  hinder  them  (1). 

It  is  (a)  settled,  and  is  a  resolution  of  convenience,  that  the  (a)  2  Vera, 
joint  creditors  shall  be  first  paid  out  of  the  partnership  or  joint  Crowder.^^ 
estate,  and  the  separate  creditors  out  of  the  separate  estate      r  50J  1 
of  each  partner,  and  if  there  be  a  surplus  of  the  joint  estate,  it  is  a  rasoltt* 
besides  what  will  pay  the  joint  creditors,  the  same  shall  be  **®".  ®^  ^^^Z  ^ 

^  ^  •^  '  .  yemence,  that 

applied  to  pay  the  separate  creditors,  and  if  there  be  on  the  in  case  of  joint 
Other  hand  a  surplus  of  the  separate  estate,  beyond  what  will  cominfc  baok- 
satisfy  the  separate  creditors,  it  shall  go  to  supply  any  deficiency  j^P*»i  «^. 
that  may  remain  as  to  the  joint  creditors.    But  in  this  case,  for  ibaU  be  first 

parties,  let  it  be  referred  to  a  commissioner  in  pjfrtnershfp*^ 
immissions,  to  take  an  account  of  the  whole  effecu,  aod  . 
partnership  effects,  and  also  of  the  separate  effects  and  estates  creditorTout 
of  each  of  the  partners  \  and  if  the  commissioners  find  any  o^^^^ycpa- 
thing  difficult,  they  are  to  be  at  liberty  to  state  it  specially ;  and  And  if  any. 
with  regard  to  the  surplus  of  the  partnership  effects,  beyond  partnwsWp  * 
what  will  pay  the  partnership  debts,  and  also  touching  the  sur-^  ^?^*  ^^^ 
plus  of  the  separate  effects,  if  there  shall  remain  any,  over  and  nenbip  debts 
above  what  will  pay  the  separate  debts,  (each  side  to  be  at  paretecrelr- 
liberty  to  apply  to  the  court  concerning  any  of  the  said  sur«>  ton  to  come 

plUBSes  \A)  •  vice  vena  the 

,,  partnenhip 

crediton  to  come  in  on  a  surplus  of  the  separate  estate. 


the  ease  of  both 

each  of  these  commissions 


(I)  In  fact  joint  commissions  do  fre- 
quently issue  after  a  separate  commis- 
sion has  issued  against  one  of  the 
parties^  but  upon  recent  application  to 
the  Great  Seal,  the  Court  will  super- 
sede the  separate  commission^  in  order 
to  give  validity  to  the  joint  commission, 
under  which  both  sets  of  creditors  may 


have  their  proper  relief  in  the  manner 
abovcmentioned.  Ex  parte  Hardcastle^ 
1  Cooke's  Bank.  Laws  3  (z),  and  many 
other  cases  (y). 

•  (2)  Twiss  V.  Ma$sey,  1  Atk.  67.  Ex 
parte  Baudier,  1  Atk.  98.  In  matter 
of  Simpsons,  1  Atk.  138,  &c.  (x).  ^ 


(«)  S.  C.  1  Cojc.  397- 

(y)  Ex  parte  Martin,  15  Ves.  114. 
Ex  parte  Crew,  16  Ves.  236.  Ex  parte 
Brown,  1  V.  &  B.  60.  1  Rose,  433. 
JEr  pearie  Jteuwon^  1  V.  &  B.  10a 


1  Rose,  4Q3.  Ex  parte  Cridland,  3  V. 
&  B.  94. 2  Rose,  164.  Ex  parte  Packe" 
lor,  2  Rose,  26. 

(x)  See  Horsey* s  case,  post  S  vol,  89« 
Ex  parte  Rowlandson,  ib«  405. 
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Case  161.  .  HAY  versus  PALMER. 

On  a  Petition  On  the  marriage  of  Sir  Thojnas  Palmer ^  the  petitioner's  father, 
at  the  Rolls.  ^^  Elizabeth  Marshall  in  Vov.  1 700,  a  settlement  was  made, 
asTpL 2k 646.*  ^y  which,  upon  the  death  of  Sir  Thomas  Palmer  without  issue 
pi.  22.  male,  a  term  of  500  years  was  limited  in  trust  to  raise  portions 

riage-settle-  for  daughters,  60001.  if  one  daughter,  8000L  if  two  or  more, 
Moce'for""'  cq^^'y  ^  ^  divided  between  them,  and  for  their  maintenances, 
daufcbters  is  1001.  per  annum  if  but  one,  801.  a-piece  per  annum  if  two, 
half-yearly,  at  70/.  per  annum  a-piece  if  three,  or  more,  to  be  piud  by  half- 
M^'^i^  "^  yearly  payments  at  Lady^day  and  Michaelmas^  and  to  continue 
until  the  por-    until  the  portions  should  become  payable  respectively ;  the  por- 

payablcr*™*  ^'^"®  *"^  maintenances  to  be  raised  out  of  the  rents*  and 

which  was  at  profits,  or  by  sale,  mortgage,  or  lease  of  the  premises,  and  the 

marriage;  a  portions  to  become  payable  at  their  respective  ages  of  eighteen 

teio^^er^  Or  marriage,  which  should  first  happen.    The  9th  of  November 

of  eighteen  Sir  Thomos  Palmer  died  leaving  issue  of  the  marriaire  three 

the  16th  of        J       u*  I 

Au^st;  de.     daughters  only. 

creed  to  have  her  maiDtenaDce  pro  rata  from  the  last  Lady-day  to  the  time  of  her  attainios 
her  tige  of  18. 

[  f  502  ]  On  a  bill  to  take  an  account  of  the  estate,  'and  to  have  the 
direction  of  the  Court,  &c.  a  decree  was  made  directing  {inter 
al')  that  the  maintenance  should  be  paid  according  to  the  set- 
tlement. 

16  jiug.  1727|  Elizabeth  the  eldest  daughter  attained  her  age 
of  eighteen,  and  her  maintenance  had  been  paid  till  Ladyioy 
I727»  but  because  the  full  half  year  was  not  due  from  that  time 
till  her  age  of  eighteen,  (she  having  come  of  age  before  MichaeU 
incw)  it  was  doubted  whether  she  was  entitled  to  any  main- 
tenance from  Lady  "day  to  the  16th  of  August;  the  setUemeot 
being,  that  the  maintenance  should  be  paid  by  half-yearly 
payments,  at  Lady-day  and  Michaelmas,  she  therefore  now 
petitioned  to  have  her  maintenance  paid  from  Lady-day  to  the 
16th  of  August. 

Master  of  the  Rolls:  This  case  is  not  like  the  case  of  rent, 

which  will  not  be  payable  till  the  last  moment  of  the  day«  on 

which  it  is  expressly  reserved  in  the  lease ;  as  suppose  a  tenant 

for  life  makes  a  lease  for  years,  and  dies  the  day  before  the 

rent  is  due,  the  rent  is  lost  both  to  the  executor  and  the  rever- 

(a)  See  the      sioner,  and  the  law  being  so,  (a)  equity  will  not  relieve,  though 

case  of  Jenner  j^  seems  a  bard  case  j   and  which  (perhaps)  has  the  greater 

pan,  vol.  1.       reason  for  relief,  because  the  tenant  has  enjoyed  the  land  out 

late  statute^     of  which  the  rent  issues.    The  present  case  is  of  a  sum  to  be 

Aerc  referred  received  for  maintenance,  which  is  always  favouredj  bciPg  for 


DE  TERM.  S.  MICHAELIS,  1728. 


502 


the  daily  subsistence  of  the  children :   it  is  not  like  interest) 
because  that  is  only  for  delay  of  payment  of  what  is  due ;  but 
here  the  portion  is  not  due  till  eighteen  or  marriagCj  and  there- 
fore no  delay.    But  perhaps  it  is  a  stronger  case  than  that  of 
interest  reserved  exactly  in  the  same  words,  under  the  same 
restrictions  at  certain  days  and  by  half-yearly  payments,  be- 
cause this  maintenance  is  for  the  daily  support  of  the  infant. 
In  the  present  case,  the  deed  is  in  this  respect  penned  very  im- 
perfectly,  for  want  of  a  proper  sagacity  in  the  drawer,  to  fore- 
see the  several  cases  which  might   happen.      However,   the 
general  intention  is  clear,  that  maintenance  should  be  paid 
during  the  whole  interval  of  time,  from  the  commencement 
of  the  term,  till  the  portion  should  become  due ;  indeed  the 
manner  of  wording  this  clause  cannot  be  exactly  satisfied  by 
any  construction ;  but  that  which  conies  nearest  to  the  sense, 
and  best  answers  the  general  intention  is,  that  the  mdntenance 
shall  be  paid  half-yearly,  at  Michciehnas  and  Lady-dajfy  in  every 
instance  where  it  can  happen,  during  the  time  from  the  com- 
mencement of  the  term,   till  the   portions   become  payable, 
and  where  that  cannot  be,  it  is  a  case  out  of  the  direct  provision 
of  the  settlement  as  to  the  time  of  payment,  but  within  the 
general  provision  of  the  maintenance  itself,  which  is  expressed 
to  continue  till  the  portions  become  payable,  and  that  must  be 
entirely  rejected,  if  nothing  be  payable   for   the  time  from 
Jjody-day  to  the  16th  of  August,  when  the  portion  became 
due  ;  wherefore  maintenance  ought  to  be  paid  during  such  in- 
terval of  time  in  proportion,  which  I  order  accordingly  («). 

See  also  ante  176.  Edwards  versus  The  Countess  of  War- 
trtcfc,  where  the  Court  apportioned  interest  on  a  mortgage  (1). 


Hay  v. 
Palmbs. 

[503] 


(1)  So,  Wilson  V.  Harman,  2  Vez. 
672.  Sherrard  v.  Sherrard,  3  Atk. 
502 ;  but  it  seems  that  this  cannot  be 
properly  called  an  apportionment,  since 
interest  is  in  fact  due  on  a  mortgage 
from  day  to  day  (y).  But  the  dividends 
on  the  public  funds  being  made  pay- 
able on  certain  days,  are  not  to  be  ap- 
portioned. Sherrard  v.  Sherrard,  and 
Wilson  V.  Harman,  ub.  sup.  Pearly  v. 
Smith,  3  Atk.  260,  although  in  the  two 


first  of  those  cases  the  money  had  been 
directed  to  be  laid  out  in  land,  and 
until  the  purchase,  to  be  invested  in 
the  public  funds,  and  the  dividends  to 
go  in  the  same  way  the  rents  and  pro- 
fits would,  if  the  purchase  were  made : 
and  in  the  latter  case,  the  money  had 
been  originally  secured  by  mortgage, 
but  by  order  of  the  Court  had  been 
transferred  to  government  securities. 


{z)  So,  though  an  annuity  is  not  ge- 
nerally apportionable,  an  annuity  settled 
by  a  husband  on  his  wife  for  her  sepa- 
rate maintenance  has  been  apportioned. 
Howell  V.  Hanforthf  2  Black.  Rep. 
1016.    Anderson  v.  Dwyer,  I  Sch.  & 


L.  301 .  And  see  Webb  v.  Lord  Shafts- 
bury,  11  Ves.  361.     Franks  v.  Noble, 

12  Ves.  484»  and  Note  to  Ex  parte 
Smyth,  1  Swan.  337* 

iy)  So  on  a  bond ;  Banner  v.  Lowe, 

13  Ves.  135. 
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Case  162.  TAYLOR  term  JOHNSON, 

At  the  Rolls,  A  MAN  by  Will  da^sed  500/.  to  his  infant  grandson,  without 

Mo«.  98.  mentioning  any  time  of  payment,  with  a  proviso,  that  if  the 

566?'plT6^*'*  grandson  should  die  before  twenty-one,  then  the  legacy  to  go 

A.  by  will  de-  over  to  another. 

vises  500/.  to  .         t      i#  V 

his  infant  icrandson  without  appointing  any  time  for  payment,  with  proviso,  that  If  the 
rrapdson  dies  btforo  twenty-one,  then  the  leg^acy -to  go  over  to  B.  the  (randsoo  shall  have  the 
interest  of  the  lej^acy  during  his  infancy. 

The  question  was,  whether  the  grandson  should  during  his 
infancy  be  entitled  to  the  interest  of  this  500L  legacy  ? 

Olfject  Until  this  contingency  has  happened,  non  comtai 
whether  the  infant  will  ever  be  entitled  to  the  500Z,  and  con- 
sequently he  can  have  no  interest  for  that  legacy  which  never 
may  become  due,  payable,  or  vest,  until  the  contingency  be 
over;    interest  is  only  due  in  default  of  payment,  and  this 
legacy  not  being  payable  till  the  grandson's  age  of  twenty* 
one,  ought  not  to  carry  interest :  it  is  the  same  thing,  as  if 
[  505  ]     a  legacy  were  given  to  be  paid  at  the  legatee's  age  of  twenty* 
one ;  and  though  the  legacy  is  to  a  grandson,  that  is  not  mate- 
rial, in  regard  the  grandfather  is  not  bound  to  maintain  the 
grandson ;    and  accordingly  equity  would  not  supply  the  want 
of  a  surrender  in  case  of  the  devise  of  a  copyhold  to  a  grand- 
son, as  has  been  adjudged  by  the  Lords  upon  an  appeal  in  the 
(a)  Salk.  187.  case  of  (a)  Kettle  versus  Townsend.    Indeed  if  it  was  the  case 
duie'ef  Watto  ^^  ^  legacy  to  a  son  who  had  nothing  else,  this  Court  might 
Venus  Bulfais,  (perhaps)  give  interest  for  the  son's  subsistence,  because  the 
the  note  there-  f&ther  is  obliged  to  maintain  him, 

to  subjoined.  Mj^  Latuyche  contra :  The  legacy  of  5001,  to  the  infcal 
grandson,  if  no  time  were  mentioned  for  the  payment,  would 
by  construction  of  law  be  payable  presently,  and  equity  of 
course  allows  interest  from  the  end  of  the  year :  if  to  a  soO| 
from  the  death  of  the  testator  for  his  maintenance ;  and  thoagh 
there  be  a  condition  to  make  the  legacy  void  on  the  legatee's 
dying  before  twenty-one,  yet  this  is  a  subsequent  condtioo  j 


DB  TERM.  &  HILL.  1728.  lOB 

mi  if  the  contingency  of  hi$  death  happens  it  beemnea  void     Tay>^b  »• 

from  that  time  only.    On  the  other  hand,  if  the  contingency 

never  happens,  it  is  as  if  none  had  ever  been  annexed  to  the 

legacy,  and  then  the  legacy  must  carry  interest,  at  least  from  ' 

the  end  of  the  year  after  the  death  of  the  testator  :  if  instead  of 

a  legacy,  the  testator  had  devised  land  to  the  grandson  being 

an  infant,  to  be  void  (as  here)  if  the  infant  should  die  before 

the  age  of  twenty-one,   the  grandson  would  have  had  *  the 

profits  of  the  land  Until  his  death,  though  he  had  died  before 

twenty-one ;  and  there  is  the  same  reason  that  the  infiemt  in 

the  present  case  should  have  the  profits  or  interest  of  the  money 

until  the  contingency  happens ;   and  this  very  case  has  often 

been  determined  by  the  Court 

Master  of  the  Rolls:  It  is  extremely  clear,  that  this  is  a  eon*  r  505  ] 
didon  subsequent ;  and  therefore  as  the  infant*s  death  before 
twenty-one  will  only  defeat  the  legacy  from  the  time  it  hap« 
pensi  consequently  in  the  mean  while  it  shall  carry  interest,' 
at  least  from  the  end  of  the  year  after  the  death  of  the 
testator  (!)(«). 

(1)  Reg.  Lib.  B.  17^8.  fol.  323.  by  Interest.  ^eaM  v.  Perry,  &Atk.  101(a?), 

the  name  of  Tuj^lor  v.  Quest.    Secu6>  As  to  the  bequest  of  a  residue,  vide 

where  the  legacy  is  contingent  (y);  or  Nicholls  v»  Osborne f  ante  419. 
where,  though  vested,  it  does  not  carry 


(z)  So  Studhotme  v.  Hodgson,  post  Glanvill,  2  Mer.  38.    As  to  the  cases 

5  vol.  306.  (Note  fi.)     Montgomerie  v.  where  interest  on  a  contingent  legacy 

Woodley,    6  Ves.  5^.     XomAer^  v.  will  be  given  in  the  shape  of  matnte^ 

Parker,  Coop.  }43.  nance,  see  note  to  Harvey  v.  Harvey, 

(y)  Shawe  v.  Cunliffe,  4  Bro.  C.  C.  ante,  22. 

144.  O^scramhes  v.  Tomkins,  4  Bro.  (x)  Crickett  v.  Dolby,  8  Ves.  10. 

C.  G.  150!,  n.  1  Cox,  133.    OtanviU  v.  Sllis  v.  EUis,  1  Sch.  &  L.  1. 


DORMER  &  al*  term  THURLAND  &  al\  Case  163. 

,Thb  bill  was  brought  for  raising  2000I«  out  of  an  estate  charged  Lord  Chancel- 
therewith  pursuant  to  a  power.  ^  CiL*Ab 

eea.  ^.  11.  7S4.  pt.  15.  Baron  and  feme  leited  in  fee  in  nght  of  the  feme  by  deed  and  fine 
settled  the  premises  to  ibe  use  of  the  baron  and  feme  for  their  lives,  remainder  to  the  first,  &c. 
son  in  Imi,  remainder  to  the  daughters  in  tail,  remainder  to  the  husband  and  wife  and  their 
heliBy  with  power  to  the  baron  during  the  joint  lives  of  him  and  his  wife,  by  his  last  wUl,  or 
any  writiog  purportioe  to  be  his  last  will  under  hand  and  seal,  attested  by  three  witnesses* 
If  baton  diei  before  his  wife,  to  charge  the  premises  with  2000/.  'ITic  like  powfer  fmntaMs 
mutandis)  to  the  wife>  if  she  die  first,  to  charfpe  the  premises  with  the  like  sum ;  husband  bv 
wiU  under  his  hand  attested  by  three  witnesses^  but  not  sealed^  charges  the  premises  with 
MXM.  keU  yM,  bdii(  without  a  seaL 
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Thuii"iid  '^®  ^**®  ^'^^  fFilliam  Fenwick  Esq.  married  Mwrgwet  the 
only  daughter  and  heir  of  Sir  Adam  Brown  baronet,  who  died 
seised  in  fee  of  a  considerable  estate  in  Surrey ^  and  by  inden- 
ture of  the  2d  of  February  1 692,  and  by  a  fine  levied  pursuant 
to  the  covenants  in  that  indenture,  WUUam  Fenwick  and  Mar-- 
garet  his  wife  did  settle  and  convey  the  castle  and  manor  of 
*  Betchworth  in  the  county  of  Surrey  to  the  use  of  fFHUam  Fen» 
wUk  and  Margaret  his  wife  for  their  lives,  without  waste,  re- 
mainder to  the  use  of  trustees  and  their  heirs  during  the  life 
of  him  and  his  wife,  to  preserve  contingent  remainders,  re- 
mainder to  the  use  of  their  first,  &c.  son  in  tail  male  succes- 
sively, remainder  to  their  daughters  in  tail  general,  remainder 
to  the  use  of  the  said  WUUam  Fenwick  and  Margaret  his 
wife,  and  their  heirs^ 
[  5.07  ]  With  a  power  to  the  said  WUUam  Femwick^  at  any  time 
during  the  joint  lives  of  him  and  Margaret  his  wife,  by  his 
last  will,  or  any  writing  purporting  to  be  his  last  will,  under 
his  hand  and  seal,  attested  by  three  or  more  credible  witnesses, 
(if  he  should  die  before  his  wife  without  any  issue  between 
them  then  living)  to  charge  the  premises  with  any  sum  or  sums 
not  exceeding  20001.  to  be  paid  to  such  persons,  and  in  such 
proportions  as  he  should  appoint ;  with  the  like  power  to  MoT'- 
garet  if  she  should  die  without  issue  in  the  life  of  her  husband 
Fenwick. 

There  was  no  issue  of  the  marriage,  and  WiUiam  Fenwick 
the  husband,  by  his  last  will  in  writing  under  his  hand,  attested 
by  three  witnesses,  but  not  sealed,  reciting  his  power  of  charging 
the  premises  with  this  20001.  disposed  of  the  same  to  the  plain-* 
tiffs  (being  his  relations)  in  the  proportions  therein  mentioned. 

There  were  three  witnesses  to  this  will  of  Mr.  Fenwick,  two 
of  which  swore  that  the  will  was  signed  by  the  testator  in  the 
presence  of  all  the  three  witnesses ;  but  the  third  swore  that 
the  testator  Fenwick,  having  written  and  signed  the  will  before, 
called  for  the  witnesses,  and  declared  that  writing  to  be  his  last 
will,  and  that  all  the  three  witnesses  were  then  present,  and 
subscribed  their  names  in  his  presence. 

The  questions  were,  1st,  whether  this  will  not  being  sealed^ 
was  a  good  appointment  of  the  2000/.  within  the  power  ? 

2dly,  Whether  it  was  a  good  will  to  charge  the  land,  one 

of  the  witnesses  swearing,  that  the  testator  did  not  sign  the 

will  in  the  presence  of  the  witnesses,  but  only  acknowledged  it 

[  508  ]      was  his  hand,  and  declared  it  to  be  his  will,  and  the  three 

witnesses  subscribed  their  names  in  the  testator's  presence  ? 

Mr,  Solicitor  Talbot  contended  for  the  plaintiiEi^  that  this 
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will  of  Mr.  Fenimck  the  husband,  being  a  will  of  land  accord*    S®*'^^** 

,  •  -     t  1  THURLAWD. 

ing  to  the  statute,  was  a  good  execution  of  the  power,  and  an 
effectual  charge  of  the  20001.  upon  the  estate,  though  not 
under  seal.  That  this  power  to  charge  was  in  the  disjunctive, 
either  by  will,  or  by  writing  purporting  to  be  a  will ;  now  as 
to  the  power  to  charge  the  t  land  by  will,  there  was  no  need  to 
guard  that,  the  act  of  parliament  having  done  it,  by  directing, 
1st,  lliat  it  must  be  in  writing.  2d/t^,  That  it  must  be  signed 
by  the  party;  and  3dly,  That  it  must  be  subscribed  by  three 
witnesses,  which  circumstances  had  all  been  complied  with,  and 
there  was  no  need  of  a  seal  to  a  will. 

Then  as  to  the  other  part  of  the  disjunctive,  any  writing 
purporting  to  be  a  will,  it  was  plain  he  said,  there  might  be  a 
writing  purporting  to  be  a  will,  which  yet  might  not  be  a  good 
will  as  to  lands ;  as  where  there  are  three  witnesses  to  a  will, 
but  they  do  not  subscribe  their  names  in  the  presence  of  the 
testator ;  now  this  is  a  writing  purporting  to  be  a  will,  though 
it  is  not  a  will  strictly,  and  according  to  the  statute  of  frauds, 
and  yet  would  be  good  pursuant  to  the  power,  because  at- 
tested by  three  witnesses,  though  not  subscribed  by  the  testator 
in  the  presence  of  three  witnesses}  and  if  the  power  could  bear 
this  construction,  it  would  be  reasonable  to  understand  it  ac- 
cordingly, in  a  case  where  the  testator  must  be  admitted  to 
have  had  this  power,  and  to  have  intended  to  execute  it,  since 
he  recited  this  very  power,  in  his  will ;  and  it  being  in  case  of  a 
will,  which  is  the  most  favoured  of  any  conveyance,  where,  if 
counsel  had  been  advised  with,  they  would  have  directed  the  [  509  ] 
testator  to  put  a  seal  to  the  will,  it  would  be  very  hard,  that  the 
plain  intention  of  the  party  should  be  overturned  by  the  omis- 
sion of  so  slight  a  circumstance ;  wherefore,  this  power  being 
capable  of  such  construction,  the  Court  would  understand  it  so 
as  to  make  the  charge  effectual,  and  there  was  no  necessity  to 
apply  to  this  Court  to  help  an  omission,  the  latter  words  which 
required  the  seal,  not  referring  to  the  will,  but  only  to  a  writing 
purporting  to  be  a  will. 

On  the  other  side  it  was  said  by  Mr.  Attorney,  that  as  this 
was  a  voluntary  charge,  not  for  any  wife  (1)  or  children,  but 
for  legatees,  if  it  had  not  pursued  the  circumstances  which  the 
party  confined  himself  to,  and  prescribed,  as  it  would  be  void 
at  law,  so  there  was  no  reason  to  aid  it  in  equity.  That  the 
latter  words  requiring  a  seal,  referred  as  much  to  the  will,  as 
to  the  writing  purporting  to  be  a  will ;  and  it  was  as  necessary 
that  this  instrument,  by  which  the  20002.  was  to  be  charged 

(l)  Vide  Toilet  v.  Toilet,  ante  489. 
Vol.  IL  2  c 
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DMMk  §.  upon  tfaA  estate^  should  haVe  a  seat,  a^  that  it  should  bfe  attested 
by  three  witnesses^  for  the  sentence  was  not  complete  Until  th< 
Where  a  wiU  ^°^>  which  declared  the  circumstances  required  to  execute  the 
of  land  ought  power ;  also  the  principal  case  could  not  be  intended  of  a  will 
hy  the  testa-  OT  dcvise  of  lands,  for  that  must  be  supposed  where  a  man 
•ence  of^tfree  *^^*V  ^"*  devises  them ;  but  here  Mr.  Fenundc  the  testHter 
witnesses.  was  only  tenant  for  life  $  and  the  will  or  writing  purporting  to 
be  a  will,  must  singly  and  alone  operate  upon  the  power. 

As  to  the  second  point;  it  was  argued  by  Mr.  SolicUor  Ge- 
neral  for  the  plaintiffs,  that  there  being  two  witnesses  proving 
the  will  to  have  been  signed  by  the  testator  JFenwick  in  the 
presence  of  the  three  witnesses ;  this  was  sufficient  to  establbh 
the  fact,  and  make  the  will  good ;  and  it  had  been  determined 
[  510  ]  upon  debate  lately  in  this  Court,  in  the  case  of  a  will  of  land, 
that  where  the  testator  signed  the  will,  and  afterwards  declared 
in  the  presence  of  three  witnesses,  that  this  was  his  hand,  and 
desired  the  three  witnesses  to  attest  the  same,  who  subscribed 
their  names  in  the  presence  of  the  testator,  this  was  sufficient. 
But  the  counsel  on  the  other  side  insisted  on  the  case  of  Lee 
(a)  1  Show,     (o)  and  lAbb,  as  reported  in  Carihew  35.  where  G.  J.  HoU  wia 

68. 3  Mod.  -         ^, 

262.  Of  another  opmion. 

Lord  Chancellor  said,  that  though  he  himself  inclined  to 
tiiink  the  will  of  the  land  good,  if  the  tlestator  should  acknow* 
ledge  the  name  to  be  his,  and  the  witnesses  should  subscribe  in 
die  presence  of  the  testator,  yet  that  point  should  be  reserved 
to  the  defendant  (1). 

Mr.  Lutwyche  for  the  defendant  t  What  has  been  said  con- 
cerning the  intention  of  the  testator  is  wholly  immaterial.  If 
a  will  of  land  be  made  and  signed  by  the  testator,  and  sub* 
scribed  by  two  of  the  most  credible  witnesses  in  the  world,  no 
body  can  doubt  but  that  it  is  the  testator's  will  and  intention 
to  pass  his  estate  ;  but  the  words  of  the  statute  of  frauds  say^ 
this  shall  not  be  a  good  will ;  and  as  the  statute  says  so  in  the 
one  case,  so  the  law  which  the  testator  has  here  prescribed  to 
himself,  not  to  charge  without  a  writing  under  his  seal,  is 
equally  express  in  the  present  case.  And  this  charge  does  not 
operate  by  virtue  of  the  will,  or  other  writing,  but  by  virtue  of 
the  settlement,  and  like  the  case  where  a  copyhold  is  surren- 
dered to  the  use  of  a  will,  and  the  will  is  afterwards  made  of 
these  copyhold  lands,  such  a  ;vill  is  good,  though  but  with  two 
(*)^ J^^Wag.  (A)  witnesses,  or  indeed  without  any  witness  at  all,  because  the 
staff  259.*^'    eopyhold  passes  by  the  surrender,  and  not  by  the  will. 


Lvngjbrd 
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•  iMrarCMncdlar :  1  tale  this  will  to  be  a  good  bn^,  and  ^"JSvid. 
being  BO,  to  be  a  good  charge;  the  power  was  in  the  disjunc*  f  5II  1 
tiye^  Istf  in  respect  of  the  husband,  who  could  make  a  will ; 
and,  2diy,  in  respect  of  the  wife,  who  could  not  make  a  will, 
bttt  only  a  writing  purporting  to  be  a  will ;  but  for  the  satis- 
faction of  both  parties,  as  it  is  a  matter  of  law,  let  it  be  refer* 
red  to  the  judges  of  £.  i2.  to  be  made  a  case  on  both  the 
points  I  And  as  to  the  last  point  the  testator's  not  signing  in 
the  presence  of  the  witnesses,  the  case  to  be  made  upon  the 
depositions,  and  referring  to  them* 

'  And  it  was  determined  by  the  judges  of  JB.  R,  on  argu* 
ment,  that  the  will  was  Toid  as  a  charge,  for  want  of  being 
sealed  (1). 


(1)  In  Eari  of  Darlington  r.  Put-  other  point  agreed,  that  where  there  is 

^0ii«y,  Cowp.  968<  Lord  Man^eld  Bsid  no  meritorious  consideration  for  ihe 

he  was  inclined  to  think  with   Lord  execution  of  such  a  power,  the  form 

King  on  the  present  case,  that,  the  in-  must  be  strictly  pursued.     So,  Ross  r. 

sirumeut  being  a  good  will,  the  power  Ewer,  3  Atk.  156  («). 
was  tliereby  well  executed ;  but  on  the 


(2)  See  Doe  v.  Morgan,  7  T.  R.  103.   Sugden,  Powers,  227.  (ed.  1821.) 

RAKESTRAW  &  al'  versus  BREWER.  Casi  164. 

The  plaintiffs,  as   representatives  of  Henry  Holford  late  of  At  the  Rolls. 
Oray's  Inn^  Esq.  brought  their  bill  agamst  the  defendant,  who  Sel.  Ca.  in 
was  the  executor  of  John  Brewer,  Esq.  late  one  of  the  benchers  189. 
of  that  inn,  to  redeem  h  mortgage  of  chambers  there  made  ^^'  f' g^^' 
ii>  1687,  and  by  assignment  transferred  to  Brewer,    The  term  601.  pi.  30. 
mortgi^ed  by  Holford  was  for  fifty-seven  years,  being  a  build-  witi\iotHc"i/ 
ing  term,  which  would  expire  at  Lady  day   1731,  and  the  J^^^*^^ 
bench  ga^e  a  new  term  for  eleven  years  to  Mr.  Brewer^  to  chambers  m 
commence  from  the  end  of  the  former,  and  he  was  the  first  p^j^rtjlju^  the 

person  who  was  in  possession  of  the  chambers  under  the  mort-  plaintiff  must 

.      ,    ,         ;        .  .      /•  1.  *.  *ppiy  *o  •"• 

gage,  but  had  not  been  m  possession  for  twenty  years,  so  that  be^ch  or  to 

the  plaintiffs  came  within  time(j/)..  They  first  petitioned  the  J^^^^^^^^f 

Mcus,  if  on  application* to  the  bench  they  refer  the  plaintiff  to  his  remedy  in  equity.^  One  ' 
possessed  of  a  renewable  term  mortgages  it  to  J.  S.  who  gains  a  new  term  from  Uie  orijpnal 
landlord  to  commence  after  the  old  one  \  this  new  term  shall  be  subject  to  the  old  equity  of 
redemption. 

(y)  See  Note  (B)  to  Cook  r.  Arnhtm,po$i.  3  vol.  887. 
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l^ngtkAw  bench  to  be  admitted  to  redeem,  and  thereupon .  the  21ft  of 
Mtiq^  1726,  an  order  of  pension  was  made,  reciting  that  the 
matter  in  dispute  betwixt  the  parties  was  matter  of  account 
which  the  bench  was  not  capable  of  taking,  and  the  mortgage 
r  512  1  ^^  ^^^  standing;  but  that  the  plaintifis  were  at  liberty  to 
seek  their  rejmedy  in  a  court  of  equity,  as  they  should  be  ad- 
vised ;  upon  which  the  plaintifis  brought  their  bill. 

And  it  was  insisted  by  the  defendant,  that  these  chambers 
mortgaged  being  in  an  inn  of  court,  where  the  stud^its  were 
to  enjoy  quiet  without  disturbance,  the  plaintifis  ought  to  apply 
to  the  bench,  and  if  not  redressed  there,  then  to  the  judges  of 
the  society ;  but  that  the  courts  at  ffestminster  had  been  alwajn 
pleased  to  decline  (I)  interposing  therein;  and  the  rather  &r 
that  the  legal  estate  of  all  the  chambers  of  the  house  was  in 
trustees ;  and  the  order  of  pension  which  granted   terms  in 
chambers,  passed  no  legal  title,  nor  were  the  benchers  that 
made  such  order  seised  of  the  legal  estate  ;  and  though  a  bill 
which  was  only  to  foreclose  the  equity  of    redemption,  and 
supposed  the  plaintiff  to  have  a  legal  title,  might  be  proper, 
yet  in  the  present  case  it  was  otherwise,  since  the  plaintifi 
neither  had,  nor  could  have  it,  especially  as  they  were  the 
daughters  of  Mr*  Holford  the  mortgagor,  who  were  not  ca- 
pable of  having  the  chambers. 

Master  qf  the  RoUs :  I  would  not  meddle  with  this  title  to 

chambers,  which  is  no  legal  one  (j^),  but  the  benchers  them- 

selves  having  recommended  it  to  the  plaintiffs  to  come  hither, 

and  left  them  at  liberty  to  make  this  application,  therefore  the 

{    bill  is  proper. 

\  It  was  then  urged  for  the  defendant,  that  if  the  plaintiffil 
were  proper  to  redeem  the  old  building  term  of  fifty-one  years, 
which  would  expire  BtlMdy-day  1731,  yet  they  could  have 
no  title  to  the  additional  term  of  eleven  years,  which  was  dis- 
tinct from,  not  interfiering  with  the  other  term,  but  independent 
thereof,  and  to  commence  from  the  expiration  of  the  former, 
[  513  1  granted  by  the  bench  in  pure  per8<mal  favour  and  kindness 
to  Mr.  Brticer  their  brother  bencher :  whereas  had  it  been 
asked  for  by  the  plaintifls,  it  probably  would  have  been  denied, 


(1)  The  King  v.  Gray's  Inn,  Dovg.  353  (;r). 


(z)  CumnsMgham  r.  Wegg,  2  Bro.  C.  C.  841. 
(sr)SeeiFyaia/]fiiv.P«riie,fianHUPd.3a  Dmghionr.  Bmies,eYts.573. 
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and  they  being  women^  were  not  capable  of  having  chambers  by   Rakbatbaw 
virtue  of  a  new  grant;  though  perhaps  if  an  old  term  came - 
from  a  member  to  executors  who  were  no  members,  they  might 
have  a  reasonable  time  to  dispose  thereof;  but  no  instance 
could  be- given  where  one,  not  a  member,  had  a  chamber  by  an 
original  granX* 

Sed  per  Cur' :  This  additional  term  comes  from  the  old  root, 
and  is  of  the  same  nature,  subject  to  the  same  equity  of  re- 
demption, else  hardships  might  be  brought  upon  mortgagors  by 
the  mortgagees  getting  such  additional  terms  more  easily,  as 
being  possessed  of  one  not  expired,  and  by  that  means  worming 
out  and  oppressing  a  poor  mortgagor ;  whereupon  a  decree  for 
redemption  was  pronounced  by  (J)  the  Master  of  the  RolUy 
and  that  afterwards  (a)  affirmed  upon  an  appeal  to  the  Lord  ^^)|  ^1729  ^' 
CAonceUor  (2).  ^^ 


(1)  Reg.  Lib.  B.  1728.  fol.  224.  715.     Owen  v.  Williams,  Amb.  734. 

(2)  Upon  the  same  principle  are  the  Lee  v.  Lord  Vernon^  7  Bro.  P.  C. 
cases  of  Keech  v.  Sandford,  2  £q.  Ca.  432.  Pickering  v.  Vowks,  1  Bro.  C.  C. 
Ab.  741.  pi.  7.      Taster  v.  Mat  iot,  197  W- 

Amb.  668.    Rawis  v.  Chichester,  Amb. 


(z)  See  the  note  to  Jddis  v.  Clement^  ante,  459, 


PITFIELD'S  Case.  C^«  "*^- 

{A  Cause  by  Consent.)  Lo^  Chan- 

cellor King. 
Upon  a  marriage  settlement,  part  of  the  lands  were  settled  on  By  a  marriage 

PUfield  the  husband  for  life  in  possession,  remainder  to  the  JJJ^*Sr UUrs 

wife  for  life,  remainder  as  to  part  to  trustees  for  500  years.  U  9^^^^ 

Other  lands  were  settled  on  P^field  the  husband's  father  for  ™rtton  for* 

life,  remainder  to  Pitfield  the  husband  for  life,  remainder  to  JjJJf Jjjf^j 

the  said  trustees  for  500  years,  remainder  as  to  *  all  the  re-  their  aipe  of 

speetive  premises,  to  the  first  and  every  other  son  of  the  mar-  ^^J^^;  *" 

riage  in  tail  male  successively,  remainder  to  the  use  of  trustees  PJ^^^^J^^^ 

ters  attain  the  age  of  twenty-one  or  marry  in  the  ft^th^'^^'f^-^^^V***'^^!!?!^^^^^^ 
paid  within  a  year  after  the  father*!  death.  Also  if  any  of  the  daughters  ^\^^^J^^.^!: 
tion  payable  or  before  her  age  of  twenty-one  or  mamage,  her  share  to  go  to. the  survivor^ 
there  was  issue  a  son  and  three  daughters,  the  first  of  whom  marned  and  receiv^  hu.lSid 
tion ;  the  second  attained  twenly-oue.  married  and  died  without  issue,  and  ^J^J''^^ 
administered ;  the  third  daughter  survived  both  her  sisters  :  r^l^^J /^«  ^Sl^n^xS^J^ 
ministrator  of  the  second  daughter  is  entiUed  to  her  share  of  the  5000  .  she  J^»^"f  ^\~  ^ 
twenty-one,  so  that  the  right  vested  in  her,  and  the  payment  was  only  suspended  tiu  ner 

fiitfaer'a  dtfrtb.  ^  ^  .«  ^  t 

[  *5l4   I 
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Pti^fBi,D'8  for  500  years ;  and  the  trust  of  the  sererai  terms  ^'500  yt%k 
was  to  raise  5000/.  for  the  portions  of  the  daughters,  payable 
at  their  ages  of  twenty-one  or  marriagCj  with  a  proviso  that  if 
any  ct  the  daughters  should  attain  the  age  of  twenty-one  or 
marriage/ in  the  life  of  the  father,  then  her  portion  to  be  paid 
at  the  end  of  the  year  after  the  death  of  her  father,  and  with 
another  proviso,  that  if  any  qf  the  said  daughters  shmM  dk 
before  her  or  their  portion  or  portions  became  pay^Ale^  ani 
before  her  or  their  age  of  twenty-^ne  or  maffiage^  her  or 
their  share  or  shares  to  go  to  the  surviobig  daughters  oit 
daughter. 

There  was  issue  by  the  marriage  one  soti  imd  three  daugh^ 
ters,  Elizabeth,  Anne,  and  Mary,  the  eldest  daughter  JSftM- 
beih  was  married  to  Sir  Thomas  Cleric,  and  a  larger  portioa 
given  her  than  was  secured  to  her  by  the  marriage  settlement, 

and  so  her  third  of  the  50002.  was  satisfied.    The  grand.f^th^ 

and  wife  died,  and  the  second  daughter  Anne  having  attained 
twenty-one  married  in  the  father's  life-time,  and  died  before  her 
•  .       fether  without  issue,  her  husband  administered  to  her,  after 

which  the  father  died.  *  * 

The  questions  were,  who  should  be  entitled  to  the  third  pari 
of  the  5000/.  which  Anne  the  middle  daughter  would  plainly 
have  hud  a  right  to  in  ca^e  she  h^  survived  her  lather;  U/, 
whether  it  should  sink  into  the  land,  forasmuch  as  the  daugh- 
ter died  before  the  portion  became  payable^  and  so  the  son  take 
advantage  of  it  ?  Or, 

2dly,  Whether  by  virtue  of  the  proviso,  the  youngest  daugh- 
[  515  ]     ter  should  be  entitled  as  survivor,  the  middle  daughter  dying 
before  the  portion  became  payable  ?  Or,'  ' 

^diy,  Whether  it  should  not  go  to  the  husband  of  the  middle 
daughter  Anne,  as  administrator  to  his  wife,  she  having  lived  to 
her  age  of  twenty-one  and  been  married  ? 

For  the  son  and  heir  it  was  urged,  that  the  constant  diffe^ 
ence  was  between  a  legacy  out  of  a  personal  estate,  and  a  por- 
tion out  of  land,  that  if  a  portion  be  given  out  of  land  payable 
at  a  future  time,  and  the  daughter  dies  before  that  time  conaes, 
the  portion  is  to  sink  into  the  land  for  the  benefit  of  the  heif^ 
let  him  be  hxeres  faclus  or  naius ;  and  this  was  the  present 
case,  as  Anne  the  middle  daughter  died  in  the  life  of  her  father, 
and  the  portion  was  not  payable  until  the  end  of  the  year  after 
the  father's  death* 

For  the  youngest  daughter  it  was  said,  that  by  the  tatter 

prqviso  in  the  settlement,  \f  any  of  the  daughters  should  die 

bqfore  her  portion  became  payable,  the  surviving  daughter 

k  •  •  •     i 
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to  have  her  share,  and  the  middle  daughter  dymg  in  lier  father's    '^caST'* 
life-time,  she  died  before  her  portion  became  payable;  and 
therefore,  &c. 

But  on  behalf  of  the  husband  the  administrator,  Mr.  Solici- 
tor General  Tlalbot  contended,  Ist,  that  as  to  the  youngest 
daughter  she  could  not  be  entitled  to  it,  because  the  middle 
daughter  did  attain  her  age  of  twenty-one,  and  was  married  r 
whereas  to  entitle  the  survivor  to  take,  the  other  daughter  must 
have  died  under  twenty-one  or  marriage. 

idhff  That  this  third  part  of  the  5000/.  portion  would  not 
sink  into  the  land,  because  the  reason  of  that  construction  was 
for  the  benefit  of  the  heir,  in  preference  to  the  administrator  of  [  «I16  ] 
the  dead  daughter,  where  such  daughter  died  before  twenty- 
one  or  marriage,  so  that  she  had  no  occasion  ior  her  portion, 
no  want  of  it  to  advance  her  in  marriage,  nor  could  she  dis- 
pose of  it  by  deed,  or  by  any  act  in  her  life-time,  until  her  fige 
of  twenty-one ;  whereas  that  reason  could  not  hold  hi  the 
present  case,  the  daughter  having  attained  twenty-one,  and 
being  married :  that  the  meaning  of  this  proviso  was  a  pru-» 
dent  caution  to  prevent  a  sale  of  the  reversion  of  the  land 
limited  to  the  father,  in  the  father's  life-time,  which  had  been 
found  by  experience  to  distress  and  ruin  family  estates,  but  it 
was  hard,  when  the  term  was  come  -into  possession,  tJiat  the 
husband  who  married  this  daughter  should  have  no  portion 
with  her  (1). 

And  of  this  opinion  was  the  Lord  Chancellor  ;  who  observed, 
that  equity  had  strained  sometimes,  to  help  a  daughter  mar-> 
ried  in  her  father's  life-time,  to  her  portion,  but  never  to  de- 
prive a  married  daughter  thereof:  his  Lordship  likewise  said, 
that  this  last  proviso,  ^^  if  any  of  the  daughters  attained  to 
^f  twenty-one  years  or  marriage  ip  the  life  of  the  father,  then 
^  such  daughter  should  have  her  portion  paid  to  her  at  the  end 
^^  of  one  year  after  the  father's  death,"  was  without  any  nega- 
tive words  that  she  should  not  be  paid  her  portion  till  theuf 
bat  the  meaning  of  it  was,  that  then  in  aU  eoeniSy  even  though 
the  grandfather  of  such  daughter,  who  had  part  of  the  estate 
Qomprised  in  this  500  years'  term  limited  to  him  for  his  life, 
had  be^  living,  the  reversion  should  notwithstanding  ha^e  bean 
sold  for  the  raising  of  this  portion. 

So  it  was  decreed,  that  the  husband  of  Jtme  the  second 


(1)  Vide  Duke  of  Chandos  v.  Talbot,  post.  610.    King  v.  Withers^  post.  3  vol* 
414. 
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daughter  should  have  the  third  part  of  the  50001.  with  in- 
terest from  the  end  of  the  year  after  the  father's  deaths  raised 
hy  the  sale  of  a  third  part  of  this  term,  and  if  that  not  suffi- 
cient, then  in  case  the  son  who  was  tenant  in  tail  should  hap- 
pen to  die  without  issue  male  and  under  twenty-one,  the  ad- 
ministrator of  jinne  should  have  liberty  to  apply  to  the  Court 
to  be  paid  what  remained  due  out  of  the  other  term,  which 
was  to  arise  by  the  settlement  on  the  son's  death  without  issue 
male  (1). 


(1)  Reg.  Lib.  B.  1728«  fol.  198.  by  the  name  otPitfield  v.  Ashley. 


Case  166. 


Lord  Chancel- 
lor Kino. 

Sufficient  if  a 
Master's  re- 
port is  filed 
Defore  any ' 

Eroceedin^ 
ad  thereon, 
thoug^h  not 
within  four 
days  after  it 
was  made. 
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SIR  JOHN  EYLES  and  Others,  the  Trustees  for  tlie  South- 
Sea  Company,  versus  WARD. 

The  plaintiffs  had  recovered  a  decree  for  a  great  sum  of  money, 
with  interest  to  be  computed  by  the  Master ;  the  Master  made 
his  report,  which  was  not  filed  within  four  days  after  the  making 
and  signing,  but  was  filed  before  any  proceedings  had  thereon; 
and  on  filing  the  report,  it  was  moved  and  ordered,  that  the 
report  should  be  confirmed  nisi;  when  it  was  to  be  made  ab- 
solute, it  was  shewn  for  cause,  that  by  a  standing  order  (I)  of 
this  Court  made  by  the  Lords  Commissioners  in  the  4  IV.  &  Af. 
it  was  directed,  that  all  reports  should  be  filed  within  four  days 
after  the  making,  otherwise  no  decree,  order  or  proceedings,  to 
be  had  thereupon. 

Mr.  Solicitor  General  and  Mr.  Lutwyche :  It  is  sufficient  if 
the  report  be  filed  before  any  proceedings  or  order  made  there- 
upon, and  the  parties  are  under  no  manner  of  inconvenience, 
though  the  report  be  not  filed  within  four  days  after  the  making, 
and  agreeable  hereto  is  the  constant  practice. 

Lord  Chancellor  asked  Mr.  Price  the  register  how  the  prac- 
tice was  ?  who  said,  that  it  was  sufficient  if  the  report  were 
filed  before  any  proceedings  had  thereupon,  though  this  were 
not  done  within  four  days  after  the  making;  which  his  Lord- 


(1)  Cha.  Ord.  189  (z). 


(2)  Beames,  Ord.  in  Cho.  292. 
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ship  agreed  to^  adding  that  this  was  the  spirit  of  the  order^ 
though  the  letter  seemed  otherwise  ;  and  the  constant  practice 
being  according  to  this  construction^  many  hundred  reports 
would  be  liable  to  be  set  aside^  if  the  order  should  be  literally 
observed;  and  no  motion  was  ever  known  to  have  been  made 
for  filing  a  report  nunc  pro  ttmc. 

Wherefore  the  Court  took  it  to  be  well  enough ;  though  in 
this  case  the  motion  to  confirm  the  report  nisi  causa  was  made 
the  same  day  that  the  report  was  filed  (!)  {z). 


.,518 


EvLBfr. 
Warp, 


(1)  ''  His  Lordship  declared^  that 
the  intention  of  the  Court  in  making 
"  the  said  order  of  the  29th  of  October, 
**  1692,  for  filing  the  Master's  reports 
in  four  days  after  they  bear  date^ 
was,  that  no  proceedings  should  be 
grounded  on  reports  until  the  same 
were  filed  \  and  that  before  reports 
be  confirmed  unless  cause,  they  ought 
'^  to  be  filed  j  and  the  practice  of  this 
**  Court  has  always  beeti,  not  to  con- 
"  firm  any  report  till  after  the  same 
was  filed,  and  although  many  reports 
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'*  have  not  been  filed  in  four  days  after 
the  making  the  same,  yet  it  doth  not 
"  appear,  that  any  order  hath  been 
"  made  for  filing  a  report,  the  time 
''  being  elapsed ;  and  in  regard  the 
*'  report  in  this  cause  of  the  7th  March 
"  last  hath  been  confirmed  unless  cause. 


"  this  Court  doth  order,  that  the  time 
for  the  defendants  shewing  cause,  &c» 
be  enlarged  to  the  Ist  day  of  the  next 

'<  term."     Reg.    Lib,    A.  1728,    foL 

259. 
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{z)  So  Harris  v«  De  Tastet,  1  S.  &  S.  26$. 


LORD  BROOK  versus  LORD  and  LADY  HERTFORD.       Caie  167. 

Sir  George  Strode  devised  diverse  manors  and  lands  to  trus-    LokI  Chan- 
tees  and  their  heirs,  in  trust  (after  several  other  trusts  since  ^^"^'^  ^'^^* 
determined)  for  his  two  grandaughters,  the  Countess  of  Jwert-  630.  pi.  2. 
ford  married  to  the  Earl  of  Hertford,  and  Frances  Lady  Brook  Ji  to  ^et^^ 
wife  of  the  late  Lord  JBroofc,  for  their  lives,  share  and  share  io  trust  m  to 
alike,  remainder  to  the  heirs  of  their  respective  bodies,  and  to  a.  an  infant 
the  heirs  of  their  bodies  respectively,  with  diverse  remainders  JJc^^ther*^ 
oven    The  testator  died  long  since ;  Lord  and  Lady  Brook  moiety  to  B. 
died,  leaving  the  plaintiff  the  Lord  JBroofc  an  infant,  the  only  ^"i" t^i . 
issue  of  their  bodies.  A..»">«  *'>^»?J 

bnngs  a  biU 
for  a  partition.    Car* :  Decree  a  partition,  but  tbe  tnittees  not  to  convey  till  the  infaot  is  of 
age,  that  he  may  Join  in  confirming^  the  partition. 

The  plaintiff  brought  this  bill  for  a  partition,  and  that  the 
trustees  should  convey  the  legal  estate  of  the  separate  moiety 
to  be  allotted  to  the  plaintiff  the  Lord  Brook  on  this  partition, 
to  him  and  the  heirs  of  his  body,  in  regard,  though  there  might 


il«  DE  T^RM.  S.  HILL.  1720. - 

l^ti  9t«oK  be  a  doubt  whether  the  Lady  Hertjcrd  had  more  than  as  estate 

liordHBRT-    for  life  (the  Words  of  inheritance  being  subsequent  to  (1)  the 

^^^'^^        limitation  to  the  heirs  of  the  respective  bodies  of  the  daughters) 

yet  a6  to  the  pluntifF  the  Lord  Braokj  who  was  the  only  sen 

and  heir  of  the  Lady  Brook,  it  must  be  agreed  he  was  entitled 

to  an  estate-tail ;  which  was  admitted. 

Lord  Chancellor :  Decree^  a  partition,  and  for  that  purpose 
let  a  commission  issue  to  allot  one  moiety  in  severalty  to  the 
plaintiff  the  Lord  Brook,  and  the  other  moiety  in  severalty  to 
Lady  Hertford,  to  hold  to  them  according  to  their  respective 
estates  which  they  are  entitled  to  under  tlie  will,  and  let  the 
plaintiff  and  the  defendant  the  Lady  Hertford  be  respectively 
quieted  in  the  possession  of  the  premises  severally  to  be  allotted 
as  aforesaid ;  but  forasii)uch  as  the  infant  plaintiff  cannot  join 
in  a  conveyance  of  the  moiety  to  the  Lady  Hertford,  so  that 
there  cannot  be  mutual  conveyances,  let  the  conveyances  to  be 
made  by  the  trustees  of  the  legal  estate  be  respited,  until  the 
infant  plaintiff  comes  to  twenty-one  or  farther  order  of  the 
Court,  at  which  time  all  parties  interested  may  join  in  mutual 
conveyances  (2). 

Then  it  was  objected  that  the  will  of  Sir  George  Strode,  un- 
der whom  the  infaiit  plaintiff  the  Lord  Brook  claimed,  was  not 
proved. 

Cur* :  This  will  not  be  material ;  for  an  infant,  when  plain- 
tiff, is  as  much  boundj^  and  §9  little  privileged,  as  one  of  fiill 
age  (3). 

il)  Vide  Legate  v.  Sew^ll^  ante,  1 
,87,  (3)  Gregory  v.  MoUsworlh,  3  A(k. 

(9)  Reg.  Lib.  A.  1798.  foL  491.  So>    68tf. 
TuciifiM  V.  BuUer,  Amb.  197  («). 


(z)  Attorney  General  v.  Hamilton,  1  Madd.  214. 
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FOX  &  al'  versus  AYDE  &  al*.  Case  168. 

(Heard  Jirit  hy  Default  5  July  1728,  and  also  on  Defendant's      -  ^     ^ 

shewing  Cause  the  5th  qf  May  1729.) 

Tms  was  a  bill  brought  to  establish  a  modus  in  favour  of  the  Fitzgib.  52. 
ii^habitaat*  of  the  parish  of  Sturton  in  Nottinghamshire ;  the  735!'pi.  5. 
fnodiMt  was,  in  consideration  that  after  the  grass  was  cut,  the  -^i^ousider-** 
parishioner  at  his  own  costs  and  charges  did  make  the  tithe  ation  the  pa- 
grass  into  hay,  by  strewing  the  grass  upon  the  ^ound,  (which  is  made  the  tithe 
called  tedding  of  it,)  and  afterwards  gathering  it  into  week  and  f^^fj^^^^iY' 
ayindrrows,  therefore  the  persons  that  inhabited  within  this  parishioners 
{lariab  (which  parish  appeared  to  be  the  greatest  part  thereof  '^^bu^^ 
meadow  land)  were  to  pay  no  tithes  for  the  herbage  of  dry  and  parish  were 
unprofitable  cattle.  tithes  foe.  the 

herbage  pf  dry 
and  unprofitable  catt1e>  and  though  proved  that  the  parishioners  time  out  of  mind  had  paiq 
|M>  tithe  of  this  herbage,  yet  the  Court  held  it  to  oe  a  material  objection  to  the  modus, 
that  foreigners  living  out  of  the  parish  made  the  tithe  gcasi  iuto  hay,  and  yet  paid  tithe 
lierbage. 

But  though  it  was  proved  in  the  cause  that  the  parishioners  [  521  ] 
had  riot  time  out  of  mi|id  paid  tithes  for  the  herbage  of  dry 
iemd  unprofitable  cattle,  yet  there  was  no  evidence  that  this  ex« 
cuse  for  not  paying  of  tithes  of  herbage,  was  in  consideration  of 
the  parishioners  making  tithe  grass  into  t\ay.  On  the  other 
hand  it  was  proved,  that  foreigners,  those  who  lived  out  of  the 
town,  made  the  tithe  grass  into  hay,  as  well  as  the  inhabitants, 
^nd  yet  paid  tithe  herbage.  Also  it  was  proved  by  the  plain- 
tifis,  Ihatthe  grass  was  tedded  and  spread,  and  not  divided 
into  heaps  or  cocks,  until  the  same  was  made  into  hay ;  that 
ki  this  parish  there  was  a  vicar  endowed  with  the  small  "tithes, 
.tbe  rectory  ftn  impropriation,,  and  that  the  vicar  had  40/.  per 
annum  out  of  it. 

Ijofd  Chancellor  .*  ls#,  This  may  be  a  good  custom  or  modus ^ 
to  excuse  ,the  occupies  of  the  sama  Ifuid  wb«rf  in  the  jMiri^hlwe'  - 
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Fox  tr.  made  grass  into  hay  from  paying  tithes  for  the  after-herbagey 
The  Court  but  it  can  be  no  good  modus  to  excuse  the  herbage  tithe  of 
held  it  to  be  a  Qiy^^^  land,  for  at  that  rate  a  man  might  mow  and  make  into 

void  modus »  '  ^    ^   ^ 

that  the  mak-  hay  only  a  small  parcel  of  ground  containing  about  a  quarter 
l^rLs  into  hay  ^^  half  an  acre  of  land^  and  by  this  means  be  excused  from  the 
should  Dot       tithe  herbage  of  100  head  of  cattle. 

only  excuse  ^^ 

that  j^rouod  from  payinis^  tithes  for  herbai^e,  but  that  perhaps  a  small  quantity  of  meadow 
l^rouod,  by  making^  the  grass  thereof  into  hay,  should  excuse  the  greater  part  of  the  grouad 
of  that  parish  from  payiu|^  tithe  herbage. 

2dlyj  It  seems  to  me  a  material  objection  against  the  custom, 
that  foreigners  living  out  of  the  parish,  though  they  have  no 
privilege  of  being  tithe  free  as  to  their  herbage,  yet  have  made 
the  tithe  grass  into  hay,  which  looks  as  if  it  was  the  usage  of 
[  522  J  that  parish  for  the  parishioners  to  make  their  grass  into  hay  of 
course. 

Sdfyj  It  seems  material  what  some  of  the  witnesses  have 
proved,  that  in  this  parish  the  parishioners  when  they  cut  down 
the  grass,  did  not  divide  it  into  ten  parts,  until  such  time  as 
they  had  made  it  into  hay ;  for  of  consequence  the  parson  could 
not  have  any  opportunity  of  making  his  tithe  grass  into  hay 
himself. 

Buty  4thbf,  It  being  objected,  that  the  consideration  of 

making  the  tithe  grass  into  hay  for  the  benefit  of  the  rector^ 

could  be  no  consideration  as  to  the  vicar  who  was  entitled  to 

the  small  tithes  of  herbage  ; 

A  modas  in  Lord  Chancellor:  That  (a)  is  nothing,  for  originally  and  of 

tithe  due^^  ^  common  right  the  parson  was  entitled  to  all  the  tithes,  as  well 

the  parson       small  as  great,  and  the  modus  (supposing  it  to  be  a  good  one) 

maybe  a  good  _"_  ^i..ii  ,  • 

bar  to  the  pay-  must  have  been  time  out  of  ttimd,  and  consequently  must  have 

smill  tithe  begun  while  the  parson  was  seised  of  the  small,  as  well  as  of 
dud  to  the  the  great  tithes ;  and  when  afterwards  the  vicarage  was  derived 
all  the  tithes  out  of  the  parsonage,  and  the  parson  by  consent  of  the  patron 
did  at  first  be-  j^jjj  ordinary  endowed  the  vicar  with  these  small  tithes,  this 

long:  to  the  •'  ,      ,  ,  ,  .  ' 

parson, durini;  shall  not  prejudice  the  parishioners,  or  deprive  them  of  the 
might  a^e  *  benefit  of  enjoying  their  modus  which  they  before  were  enti- 

to  this  modus,  tied  to  (1). 

(a)  See  for  this  in  Yelv.  86.  Cro*  Jac.  1 15.  Cfreen  versiis  Austin ;  but  see  also 
3  Bulst.  220.  WirUall  versus  Child,  and  2  Keb,  812.  Broum  versus  Haywood, 
contra. 


(1)  Woodnoth  V.  Lord  Cobham,  Bnnh.  180.     Bennet  v.  Peart,  in  Exchequer; 
July  17,  1786  («). 


(jc)  4  GwUl.  1272.    1  Anst.  322.  (n)  nomine  Bennet  v.  Read. 
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Sthly^  It  was  objected,  that  the  parishioners  de  jure  ought       ^^J^J- 
to  make  the  tithe  grass  into  hay. 

The  Lord  Chancellor  declared  the  law  to  be  otherwise,  and "    l.  ^23  J 
interrupted  the  counsel  when  they  began  to  speak  to  this,  say-  only  bound  to 
ing  that  all  the  parishioners  were  bound  to  do  was,  to  cut  down  JSd  to*l5j? 
the  grass  and  divide  it  into  ten  parts,  after  which  the  (a)  par-  into  heaps  or 
son  was  to  make  it  into  hay.    And  that  this  had  been  so  re-  bound  to" 
solved  in  a  Devonshire  case,  (the  case  of  one  Reynolds;)  how-  make  it  into 
ever,  in  regard  foreigners  having  meadow  land  in  this  parish' 
made  their  tithe  grass  into  hay  as  well  &s  the  parishioners,  and 
yet  paid  tithe  of  the  herbage ;  and  by  reason  of  the  other  ob- 
jections above  mentioned,  it  would  be  too  much  in  a  court  of  ' 
equity  to  establish  this  modus,  especially  where  it  was  insisted 
upon  (as  in  this  case)  that  the  parishioners  making  tithe  grass 
into  hay  did  not  only  excuse  the  herbage  of  that  ground  from 
tithe  herbage,  but  also  all  the  tithe  herbage  that  the  parishioner 
was  to  pay  for  any  land  he  depastured  within  the  parish,  though 
it  might  be  a  great  parcel  of  pasture  land,  and  though  the  same 
might  be  fed  all  the  year. 

Dismiss  the  bill  with  costs,  but  ^thout  prejudice  as  to  any ' 
litigation,  that  may  be  made  touching  the  same  at  law  (1). 

(a)  See  1  Rol.  Abr.  644.  accord'.  But  see  also  1  Rol.  Bep.  178.  contra  ^  and 
note,  the  tithes  are  called  the  tithe  of  hay  and  not  of  grass.  £t  vide  £  Burn. 
Ecc.  Law  (4to)  403  (z). 


(1)  Beg.  Lib.  A.  17S8,  fol.  611. 


(s)  See  Neuman  y.  Morgan,  10  East,  5.    Halliwell  v.  Trafpes,  S  Taunt.  5^« 


BARRY  versus  EDGEWORTH.  Case  169. 

At  the  RolU. 

Judith  Only  had  a  sister  the  plaintiflF  Elizabeth^  wife  of  dw  ^  £,.  ca.  Ab. 

plaintiff  Barryy  and  intending  to  marry  the  defendant  -Edge*  Vf'J^'  Jj{ 

worth,  the  wedding  day  was  appointed  and  the  wedding  cIothe!»  land  and 

bought,  but  before  marriage  "t^ Judith  Only  falling  sick  made  feer  j'*^^  j^^ 

will,  by  which  she  devised  all  her  land  and  estate  in  Upper  a  fee  paisM» 

Catesby  in  Northamptotishire,  with  all  their  appurtenances,  to  carrying  not 

fFiUiam  Edgeworth  of  St.  Margaret's,  Esq.,  without  ^y^^g  l^^^^t^^ 

for  what  estate.    After  the  testatrix's  death,  the  plaintiff  being;  testator's  in- 

hcir  at  law  brought  her  bill  for  the  writings*  j^^  " 

£  *524  ] 


Babmcv.  ..  fh*  drfendftnt  the  densee  confessed  he-had  thewritituS.'iDit 
insisted  that  he  had  the  inheritance  and  fee-simple  of  th6  pre- 
mises,^ and  consequently  was  entitled  to  the  writing).  Whei^- 
i^)on  the  sole  question  was,  whether  the  defendant  Edgeworth 
had  an  estate  for  life  only,  or  an  estate  in  fee,  by  virtue  of  this 
will? 

It  was  objected,  that  only  an  estate  for  life  passed  in  these 
lands ;  for  where  a  man  devises  his  land  and  estate  in  such  a 
place,  it  describes  only  the  thing,  and  not  the  interest  in  it, 
and  the  words  in  Upper  Caiesby  do  nothing  but  point  out  the 
locality  of  the  thing,  and  lands  and  estate  in  this  case  are 
[^nonymous. 
(a)  Salk.  236.       Master  of  the  RoUs :  The  case  of  the  Countess  of  (a)  Bridge- 
fj^aier  versus  the  Duke  of  Bolton^  seems  to  have  stfttied  the 
law  in  this  point,  it  being  a  resolution  given  on  great  ton- 
sideration,  in  which  the  Lord  Cowper,  when  of  counsel,  dis- 
couraged t  writ  of  error  in  parliament ;  and  the  Lord  Chief 
Justice  HoU,  who  pronounced  the  judgment  of  the  Court, 
laid  it  down  as  a  rule,  that  a  devise  of  all  one's  real  estate, 
comprehends  not  only  the  thing  but  also  the  interest  in  it; 
rMtatel'na-     ^^^  ^^^^  [cttate]  naturally  signifies  the  interest  rather  than 
turally  si^i-    the  subject,  and  its  primary  signification  refers  thereto ;  and 
^7ereA'fd  th^  thdngh  the  devise  be  of  all  her  land  and  estate  in  Upper  Caith 
thiaff»  than      j^  ^y^^  j^  „ot  restrictive  with  respect  to  the  estate  intended  to 

the  thiD|^  it-       "^ 

self.  pass  by  the  will,  but  only  as  to  the  landj  as  if  the  testatrix 

*f  525  ]  had  land  in  another  parish,  (suppose  for  instance  in  Lower 
Catesby)  those  lands  in  Lower  Catesby  could  not  have  passed 
(5)  2  Vem.  j,y  the  will ;  and  as  the  word  [estate]  (6)^has  been  agreed  and 
in  Chan.  264.  settled  to  convey  a  fee  in  a  will,  it  would  be  dangerous  to 
refine  upoti  it;  for  theit  none  could  give  any  opinion  there- 
upon ;  and  these  words,  or  the  like,  are  frequently  made  use 
of  in  wills  :  besides,-  the  word  [estate]  if  it- did  not  pass  a  fee 
in  the  present  case,  would  be  quite  void ;  since  the  devise  of 
the  lands  did  before  of  itself  pass  an  estate  for  life,  and  no 
word  in  a  will  shall  be  rejected  that  can  have  any  construc- 
tion (1). 


(I)  As  to  the  operation  of  the  word  doui  v.  Pai?i,  3  Atk.  466.     Goodwyu 

'' estate*' In  a  devise,  vide  Brirf^rcwa/cr  v,  Goodtvyn,   1  Vez.  228.     Bailis  f' 

V,  Doke  of  Bolton,  I  Salk.  «36.     Ches-  Gale,    «   Ve*.   48.      Frogmortw  r. 

ier  V,  Painter,  ante,  335.     Ibbetson  v.  Wright,  3  Wils.  414.    Stiles  v.  Wat- 

Bukwith,  Ca.  temp.  Tal.  167.    Tanner  ford,  2  Bla.  Rep.  938.     Macorcs  r. 

r.  Wise,  Ca.  temp.  Tal.  284,  and  post.  Tall,  Amb.  181.    Hogari  v.  Jaehtm, 

3  ^fA.  ^m.  H.  C.   TuffneU  v.  Page,  Cowp.    306.      Loveacres   v.   Blight, 

hitmrd,  9^  and  3  Atk.  37.  S.  C,    Bi-  Cowp,  3M.    Jhm  y.  Oasftm,  Co^^ 


,    DB^BRM;  PASGHA,  im.  ' 
Dismiss  the  bill  (I).  . 


657. 
734. 
411. 


JRight   V.    Sidebotham,    Doug.     656.      Doe  v.    Chapman,    1    H.    Bl^ 

Holdfast  V.   Marten,  1  T.  R.     223  («). 

Fletcher  V.  i»«t7o«,  ft  T.  R.        (I)  Reg.  Lib.  A.  1W9.  fol.  233. 


(x)  Price  r.  Gi^Koni  2  Ed^n^  115^ 
i)oc  V.  Allen,  8  T.  R.  497.  Pettiward 
V.  Prescott,  7  Ves,  541.  Barnes  v. 
PaIcA,  8  Ves.  604.  ITooUdm  ▼.  ilTf ti- 
worthy,  9  Ves.  137.  J^o«  ▼.  Wright, 
7  East,  259.  Doe  y.  Clayton,  8  East, 
141.  CAtcAcsfer  v.  Oxenden,  4  Taunt. 
176.  Chorlton  t.  Tayfor,  3  V.  &  B. 
160.  Uthwatt  V.  Bryant^  6  Taunt. 
317.     i?09  T4  ^coftj  4  M.  &  S.  366. 


i^dne^Uv.  ritdJlm>6Taunt4IO.  ^tfii 
V.  Hood,  7  Taunt.  36*  Harding  V. 
Gardner,  1  Brod.  &  B.  72.  i)o*  v. 
Hurrell,  5  B.  &  A.  18.  Doe  v.  OiU 
hert,  3  firod.  &  B.  85.  See  also  Cave  v. 
Cave,  2  Eden^  139,  and  the  cases  there 
collected  in  note  (6),  page  145,  on  th^ 
force  bf  the  words  **  property"  and 
''  effects ;"  to  which  may  be  adde4 
Patton  V.  Rmndall,  1  Jac.  &  W.  189. 
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CLEAVER  ^^erens  SPURLING. 

Anthony  Cleaver^  a  freeman  of  Landen^  had  a  son  and  three 
daughtersi  and  advanced  all  his  children  in  marriage  in  hit 
life- time  $  his  son  died  leaving  sons^  all  his  daqghters  died  aho 
in  his  life-time,  except  his  eldest  daughter  ifannnkj  whom 
the  father  advanced  in  marriage  ahove  forty  years  before  his 
death,  but  the  certainty  of  the  portion  did  not  appear  under 
the  father's  hand,  ivho  by  his  will,  talting  notice  that  he  had 
advanced  his  only  daughter  in  marriage,  gave  to  her  35/« 
provided  that  if  she  or  her  husband  should  refus«  to  give  a  re-, 
lease  to  his  executors  after  his  [the  testator's]  death,  or  should 
any  ways  trouble  or  disturb  them,  upon  any  claim  or  pretence 
by  virtue  of  the  eustom  df  Xondon,  that  die  legacy  of  35  Z« 
given  to  his  daughter,  should  go  over  to  the  children  of  his 
youngest  deceased  daughter;  and  gave  the  bulk  of  his  per- 
sonal estate  (being  leasehold)  to  his  twd  grandsons  the  sons  of 
his  deceased  son,  and  died  leaving  a  wife  and  on6  only  surviving 
flatighter. 


Case  1^0. 

At  the  R0II9. 

Mos.  189.       [ 
2  £q.  Ca.  Ab. ' 
270.pl.29>&c^ 
A  freeman  of 
London  hav- 
ing^ but  one 
child,  ad- 
vancee  that . 
child  in  part 
onlV)  the  child 
f  hall  take  a 
full  share 
without  brin|^« 
in|i^  what  she 
had  before  re- 
ceived into 
hotchpot:  for 
the  only  mean- 
ing^ of  brinr- 
in^  th<^  chiM'j 
share  into 
hotchpot  ia  to 
make  aA 
eiqttality  ^ 

amoD^'tihe 
childraa. 
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Cleaver  In  this  case  after  solemn  debate^  it  was  adjudged,  I^,  that 

if  the  daughter  had  been  advanced  only  in  part,  she  should 

(a)  Salk.426.  (a)  still  have  come  in  for  her  full  orphanage,  for   that  the 

629*5^*4?  *•     child*s   bringing   her  partial   advancement  into  hotchpot,  is 

only  in  order  to  make  an  equality  among  the  children,  and  not 

.  for  the  benefit  of  the  mother,  or  to  increase  the  dead  man's 

part. 

If  a  freeman         2dlyf  That  if  a  freeman  having  several   children,  or  one 

cbiidreQ,'  or     child,  does  fully  advance  all  his  children,  or  his  single  child, 

but  one  child,  ^^is  satisfies  the  custom,  and  is  the  same  as  if  the  testator  had 

and  has  in  his  '  ^         ,  .  . 

life-time  fuUy  no  child ;  or  if  the  husband  freeman  before  his  mamage  com- 
one^chUd  w  po^^ds  with  his  intended  wife  as  to  her  customary  part,  it  is 
aU  his  child-    the  same  as  if  there  was  no  wife  (1). 

ren,  it  is  the 

•ame  as  if  there  was  no  child,  and  the  freeman  may  dispose  of  his  estate  as  if  there  was 
none ;  so  if  a  freeman  compounds  with  his  wife  before  marria^  for  her  customary  part,  it  is 
the  same  as  if  no  wife. 

hw  Ld^Mc^  3d/y,  That  if  the  freeman  shall  have  advanced  his  chUd  in 

his  child  on  marriage,  and  the  certainty  of  that  advancement  does  (2)  not 

the  certainty  appear  under  tlie  freeman's  hand,  this  must  be  intended  and 

of  that  ad-  taken  to  be  a  full  and  complete  advancement :  and  his  Honour 

vancement  ,  *^    .  ' 

does  not  ap-  said  that  the  advancement  in  the  present  case  being  made 
frMman's'^  *  about  forty  years  before  the  death  of  the  freeman,  this  declara- 
hand,  this  is  tion  in  the  will,  that  the  daughter  was  fully  advanced  was  an 
afull advance-  evidence  thereof;  especially  it  being  so  difficult  a  thing  for  the 
freeman's^de-*  legatees  in  the  freeman's  will  to  prove  an  advancement  made 
daration alone  at  that  great  distance  of  time;  but  it  being  objected,  that  the 
he  has  fully  father's  own  declaration  in  his  will  was  of  very  little  avail, 
"h'w"?^  **j*  since  at  that  rate  it  would  be  in  the  (a)  power  of  every  frce- 
of  itself  suffi-  man,  by  making  such  declaration  to  bar*  liis  child  of  the 
de*nce?^*"  orphanage  part ;  thereupon  a  proof  was  read,  that  the  daugh- 
(a)  See  Blun-  ter's  husband  had  himself  confessed   he  had  received  above 

cen  V  Barkci* 

1  vol.  634,  &c!  10002.  portion  with  his  wife  from  the  fireeman  at  his  marriage, 
[  *528  ]    which  was  satisfactory. 

Athly,  It  was  urged  that  still  the  351.  legacy  ought  to  be 
paid  to  the  daughter,  and  it  would  be  hard  to  construe  the 
insisting  in  a  court  of  justice  upon  a  matter  as  one's  right,  to 
be  a  forfeiture,  especially  when  it  was  the  right  of  a  feme 
covert. 

To  which  it  was  answered,  that  the  father-  having  given  this 


(1)  Blunden  v.  Barker,  ante,  1  vol.  (2)  Salk.  426*   1  Vem.  216.  2  Vera. 

644.     Pusey  v,'  JDesbouverie,  post.  3  630.    Fawkener\,  Watts,  1  Alk.  406. 

vol.  316.    Medcalfe  v.  /vcs,  1  Atk.  64.  Elliott  v.  Collier,  3  Atk.  627,  and  1 

MorrU  v.  Burroughs,  1  Atk.  403.  Wils.  168.  S.  C, 
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legacy  of  35 1,  to  his  daughter  upon  the  express  condition  that      Cleaver 
she  or  her  husband  should  make  no  claini>  nor  give  any  dis-^  j(^^  freemaa  - 
turbapce  to  the  executors^  upon  pretence  of  the  custom  of  ^Y  ^"-?|^^ 
London,  and  the  husband  and  his  wife  having  insisted  upon  the  his  daughter, 
custom,  the  same  was  a  forfeiture  of  the  legacy ;  and  however  ff^hjfrcfus^e^^ 
it  might  have  been  construed  to  be  intended  (1)  only  in  terro-  to  give  a  re- 
rem,  yet  being  devised  over,  and  by  that  means  a  right  to  this  the  executors 
legacy  being  vested  in  a  third  person,  a  court  of  equity  could  [j^g*""|^g^^cr 

not  divest  it*  leg:acy  of  35/. 

to  go  over  to 
her  sister's  chUdren;  the  daughter  claims  her  orphanage  part,  and  her  husband  joined  iu 
the  claim,  and  does  not  claim  the  35/.  legacy.    Decreed  the  daughter  and  her  husband's 
claiming  the  orphanage  part  was  a  forfeiture,  and  the  35/.  being  vested  in  the  devisee  over, 
equity  will  not  divest  it. 

And  the  Master  of  the  Rolls  compared  it  to  the  case  of  a 
devise  of  a  legacy  to  a  child,  upon  condition  (2)  that  she  mar- 
ried with  consent  of  the  executor,  but  if  she  should  not  marry 
with  such  consent,  then  the  legacy  to  go  over ;  though  this 
(he  said)  was  against  the  rule  of  the  civil  law,  according  to 
which  maritagium  debet  esse  Hberurrij  yet  it  is  a  good  condi- 
tion by  our  law^  and  when  the  legacy  is  once  vested  in  the  de- 
visee over,  equity  cannot  fetch  it  back  again.  .  Also  there  was 
no  colour  to  help  the  defendant  the  daughter  to  her  35  {.  le-  [  529  ] 
gacy,  since  she  had  made  no  claim  to  it  by  her  answer ;  and  as 
to  its  being  the  right  of  a  feme  covert,  all  personal  things  were 
under  the  power  of  the  husband,  who  could  either  release  or 
forfeit  them  i  wherefore  the  Court  decreed  that  the  daughter 
was  barred  of  her  customary  part,  as  being  fully  advanced,  and 
likewise  that  she  and  her  husband  had  forfeited  the  35/.  legacy 
by  her  claiming  her  orphanage  part  and  by  reason  of  the  de- 
vise over  (3) 

(1)  Vide  Webb  v.  Webb,  ante  1  vol.        (3)  Bill  dismissed,  Reg.  Lib.  A.  1728, 
136.  fol.  314. 

(2)  Vide  Peyton  v.  Bury,  post.  626, 


CRAY  versus  WILLIS.  .    Case  in. 

J.  BEQUEATHED  the  surplus  of  his  personal  estate  to  B.  and  ^yg^^i^**^**' 
C.  (1 )  making  them  executors,  and  died  5  upon  the  death  of  1  Eq.  Ca.  Ab. 

243.  pL  3. 

(1)  The  report  in  Moseley  states  the  ter  Hannah,  ''  their  executors  and  ad- 
gift  of  the  residue  to  have  been  to  the  "  ministrators  for  ever."  But  these 
testatrix's  son  Sanmel^  and  her  daugh-    latter  words  do  not  appear  in  Beg.  Lib. 

Vol,  U.  2  v 
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.  WilIib.  *  *^  question  wm,  whether  this  being  a  matter  ^t^tQryj  and 

a  jL;  C«.  Ab.  suable  in  the  Spiritual  Court  (where  survivorship  would  not  be 

JS^P^^  allowed)  the  survivor  should  be  liable  to  account  with  the  re- 

53;!  |>l!  ii  presentative  of  the  deceased  executor  ?  and  after  time  t^ea  to 

wTutors  b!**  eousider  of  the  case,  his  Honour  now  gave  his  opinion. 

mai  C.  ap- 
pointing tbem  residuary  legatees ;  B.  dies,  the  whole  shall  survive  to  C. 

Master  of  the  Rolls :  A  right  of  survivorship  is  as  good  as  a 
right  by  descent ;  neither  is  there  any  thing  unreasonable  (1)  or 
unequal  in  the  law  of  jointenancy,  each  having  an  equal  chance 
to  survive ;  and  the  duration  of  all  lives  being  uncertain,  if 
either  party  has  an  ill  opinion  of  his  own  life,  he  may  sever  the 
jointenancy  by  a  deed  granting  over  a  moiety  in  trust  for  him- 
self; so  that  survivorship  can  be  no  hardship,  where  either  side 
may  at  pleasure  prevent  it.  It  is  plain  that  at  law  in  case  of  a 
grant  of  a  term  for  years  to  two,  the  thing  granted  must  sur- 
vive, if  the  jointenancy  be  not  severed. 
[  580  J  Theiiardest  case  of  a  jointenancy,  and  which  was  thought  so 
to  be  in  the  House  of  Lords,  was  that  of  fFilkinson  versus 
Spearman  cited  in  Cook  versus  Cook^  2  Vem,  545.  where  one 
devised  lands  to  his  two  daughters  and  the  heirs  of  their  bodies, 
one  of  them  died  leaving  issue,  and  the  survivor  claimed  the 
whole,  they  having  been  jointenants  for  life,  with  several  in- 
heritances ;  die  Lords  were  inclinable  to  give  a  moiety  to  the 
issue  of  the  daughter  who  died  first ;  but  the  judged  informing 
their  Lordships,  that  the  law  was  settled  in  this  point,  they 
would  not  alter  it.  A  right  of  survivorship  is  much  more  rea- 
sonable than  a  right  by  occupancy;  and  yet  this  latter,  as  un- 
reasonable as  it  was,  prevailed  until  the  statute  of  frauds  took 
it  away. 

But  put  the  case  of  a  trust  instead  of  a  legal  estate,  or  sup* 
pose  lands  are  granted  for  years  to  ^.  in  trust  for  B.  and 
C,  B.  dies,  and  his  executors  get  a  moiety  of  the  term  assigned 
to  them  by  the  trustee,  yet  a  court  of  equity  would  help  the 
surviving  jointenant  to  that  moiety  against  the  executors  of 
him  who  died  first.  2  Vem.  556.  jfston  versus  SmaUnunu 
Now  this  is  pretty  near  the  present  case,  which  is  that  of  a 
trust,  since  every  executor  after  debts  paid,  is  a  trustee  for  the 
legacies. 

But  it  is  objected,  that  in  case  of  a  legacy  given  to  two,  it 
shall  not  survive,  because  a  legacy  is  recoverable  in  the  spiritual 


(i)  V^^c  ^arker  y.  Oiks,  unte,  ^8L    Staples  v.  Maurice,  t  jro.  P.  p.  f9. 
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court,  where  the  rule  of  the  civil  law  takes  place,  which  rule  is        Cray 
against  survivorship. 

Revp.  I  do  not  see  that  a  court  of  equity  should,  even  in 
case  of  a  legacy,  judge  according  to  the  civil  law,  but  ought 
rather  to  pursue  the  common  law,  which  is  the  general  law  of 
the  land ;  for  all  legatees  are  volunteers,  and  ought  to  stand  or  [^31] 
fall  by  the  rules  of  the  common  law.  And  that  this  Court 
does  in  other  cases  determine  the  right  of  legacies  according 
to  the  rules  of  the  common,  and  not  of  the  civil  law,  is  plain 
from  a  common  case :  as  suppose  I  devise  to  my  daughter 
10002.  on  condition  that  she  marry  with  her  mother's  con- 
sent, with  a  devise  over  in  case  she  does  not  marry  with  such 
consent]  if  the  daughter  does  marry  without  her  mother's  con- 
sent, a  court  of  equity  determines  the  devise  over  and  the  con- 
dition to  be  good,  though  the  civil  law  says  they  are  both  (a)  («)  See  the 
void,  for  by  that  law  maritagium  debet  esse  liberum.  And  if  ^e. 
a  court  of  equity  is  to  determine  according  to  the  rules  of  the 
common  law  in  the  case  of  one  legacy,  why  not  in  others  ? 
Besides,  in  case  of  a  legacy  or  term  for  years  given  to  two,  if 
the  executors  assent  to  the  legacy,  and  one  of  the  legatees 
dies,  the  legacy  then  will  be  admitted  to  survive,  because  by  the 
consent  of  the  executors  the  legacy  is  become  a  legal  property, 
and  consequently  determinable  according  to  the  rules  of  the 
common  law. 

Now  it  is  not  very  reasonable  that  when  the  debts  are  all  paid 
(as  they  are  in  this  case)  the  executors  delaying  to  give  their 
consent  to  do  what  in  equity  they  ought,  nay  what  they  are 
compellable  to  do,  viz.  to  consent  to  a  legacy,  should  defer  the 
vesting  a  legal  right  in  a  third  person. 

But  if  this  were  so,  here  b  an  implied  assent :  If  I  devise  a 
term  for  years  to  my  executor,  who  enters  generally,  he  may 
prima  facte  take  as  legatee,  this  being  more  for  hb  advantage ; 
chough  it  is  otherwise  where  I  devise  a  term  to  my  executor  for 
life  only,  with  remainder  to  X  S.  Because  if  the  term  were 
vested  in  the  remainder  man,  it  could  not  be  divested  out  of 
him  again,  and  so  might  make  a  devastavit,  1  RolL  Jbr.  619.  [  532  ] 
Cro.  EUz,  347.  Pannel  versus  Fenn ;  and  though  the  pre- 
sent case  is  of  a  devise  of  a  surplus,  and  it  must  be  admitted, 
that  until  debts,  &c.  are  paid  it  cannot  be  known  what  the 
surplus  is,  yet  here  where  all  the  debts  and  legacies  are  paid, 
it  may  well  be  known  what  it  is,  and  so  there  maybe  an  assent 
to  this  legacy.  Farther,  if  these  two  joint  residuary  legatees  • 
should  be  taken  as  tenants  in  common,  then  if  one  of  them 
had  died  in  the  life  of  the  testator,  one  moiety  of  the  personal 

2d2 
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Crav  estate  (1 )  would  have  gone  to  the  next  of  kin  to  the  testator 
according  to  the  statute  of  distribution,  which,  would  hardly  be 
admitted. 

As  to  authorities,  though  there  may  be  some  scattered  ones 
against  survivorship,  in  case  of  a  legacy's  being  bequeathed  to 
two,  yet  the  last  and  most  considerable  authority  is  in  1  Fern, 
482.  Lady  Shore  versus  Billingsley^  (the  same  ease  reported  in 
Jones  [Thomas]  162.)  where  it  was  adjudged  before  the  de- 
legates, and  decreed  by  Lord  Keeper  North^  which  decree  was 
also  affirmed  by  Lord  Jefferies,  tliat  where  a  surplus  of  a  per- 
sonal estate  was  devised  to  A,  and  B.  this  was  a  joint  devise, 
and  should  survive  \  and  that  it  was  the  same  as  if  A,  and  B. 
had  been  made  joint  executors,  and  A,  had  possessed  a  moiety 
of  the  goods  and  died,  in  which  case  the  survivor  should  have 
all ;  and  there  it  is  said,  that  the  case  of  Cox  versus  Quaniock^ 
which  in  1  Chan,  Cases  23S,  was  at  first  decreed  to  the  dis- 
satisfaction of  the  bar,  was  reversed  upon  a  rehearing;  and 
agreeably  thereto,   (yiz,)  that  there  should  be  a  survivorship, 
was  decreed  in  2  Chan.  Cases  64.  where  a  devise  of  a  surplus 
was  to  executors ;  and  the  Lord  Chancellor  said  it  would  sur- 
vive upon  the  death  of  either;  his  Lordship  in  that  case  making 
use  of  this  expression^  the  judges  will  have  it  so.     See  also 
Joiies  [Thomas]  130.  Bastard  versus  Stukely,  where  a  devise 
[  533  ]     was  of  the  surplus  to  two,  upon  which  the  executor  consented, 
and  then  one  died,  this  consent  of  the  executor  turned  the  right 
of  the  legatee  into  a  legal  property,  which  therefore  should  sur- 
vive.    Accordingly  1  think  the  survivor  must  in  the  present  case 
take  the  whole  (2). 

By  which  this  point  seems  now  fully  settled  in  favour  of  sur- 
vivorship (3). 


(1)  Ba^rwcZ/v.  Dry,  ante,  1  vol.  700.  115.      Perkins    v.  Baynton,    1  Bro. 
Pagey.Page,&n{e,4b9.  C.  C.    118.     Joliiffe  v.  East,  S  Bro. 

(2)  Reg.  Lib.  A.  1728,  fol.  475.  C.  C.  25.     Balwyn  v.  Johnson,  8  Bro. 

(3)  Viile  Webster  v.  Webster,  ante,  C.  C.  455  (z). 
347.      Willing  v.  Baine,  post.  3  vol. 


(2)  Campbell  v.  Campbell^  4  Bro.  Crooke  v.   De   Vandes,    9  Ves.  197* 

C.  C.  15.     Morley  v.  Bird,  Stuart  v.  Swatne  v.  Burton,  15  Ves.  365.    ^a'l^ 

Bruce,  3  Ves.  629,  632.     Jackson  v.  v.  Lawrence,  Wight  395. 
Jackson,   7  Ves,    535,   9  Ves.  591. 
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POULSON  t«T«JM  WELLINGTON.  Ca.b  172. 

The  plaintiff,  as  administrator  of  his  late  wife  Miaiy,  who  was  ^^  Chanccl- 
the  widow  of  one  fyellingtorif  a  freeman  of  London,  brought  o^q  r    Ab 
this  bill  for  the  recovery  of  four  ninths  of  fFellington  the  free-  I3i.  pi.  3. 

,  ,      ^  ^       "  A  widow  of  a 

man  s  personal  estate.  freeman  of 

Loudon  who 
left  children,  and  died  intestate,  was  entitled  to  four  ninths  of  his  personal  estate,  and  havio*: 
by  deed  assiffiied  over  her  four  ninths  for  her  separate  use  in  ca^e  of  marriac^e,  and  to  such 
persons  a.n  sne  should  appoint,  aod  for  want  of  such  appointment,  then  to  her  children  ;  the 
widow  inteiiding^  ro  marry  a  second  husband,  by  another  deed  to  which  the  intended  husband 
was  party,  in  coouderation  of  the  ipteoded  marriage,  and  of  a  settlement  made  on  her  by 
him,  recites  that  if  she  did  not  dispise  of  her  four  ninths,  the  husband  would  he  entitled 
thereto,  and  then  assiji^ns  it  over  to  trustees  in  trust  for  the  intended  husband  during  their 
Joint  lives,  subject  to  her  control  and  disposal  by  writing,  and  dies  without  disposing  of  it. 
Decreed  the  second  husband  is  a  purchaser,  and  the  reciud,  that  he  would  be  entitled  to  it  if 
the  wife  should  not  dispose  of  it,  was  a  gift. 

The  case  was ;  fVellmgton  the  freeman  had  a  wife,  the  said 
Mary,  and  three  children,  and  died  intestate;  Mary  the  widow, 
after  the  death  of  her  first  husband,  and  before  her  second  mar- 
riage, by  indenture  dated  the  30th  of  November  1719,  assigned 
five  ninths  of  her  late  husband^s  personal  estate  in  trust  fot  her 
children,  and  as  to  the  four  remaining  ninths,  to  which  she 
was  entitled,  (three  ninths  as.  her  customary  part,  being  a  free- 
man's widow,  and  a  third  of  a  third  being  the  dead  man's 
part,  which  made  another  ninth,  and  belonged  to  the  widow 
by  the  statute,  of  distribution  of  intestate's  estates,)  the  widow 
by  her  said  deed. of  the  30th  of  November  1719,  assigned  these 
four  ninths  to  trustees,  in  trust  for  her  separate  use  for  her  life,  [  534  ] 
in  case  she  should  marry,  and  afterwards  in  trust  for  such  pur- 
poses, and  such  persons  as  sl^e  should  by  deed  to  be  attested 
by  two  witnesses  appoint ;  and  for  want  of  such  appointment, 
to  her  children  by  the  first  marriage ;  but  the  husband  which 
she  should  marry,  on  his  surviving  her,  to  have  2001.  out  of 
the  four  ninths.  Afterwards,  she  having  agreed  to  marry  the 
plaintiff,  by  indenture  dated  the  11th  January  1720,  to  which 
the  plaintiff  was  a  party,  and  attested  by  two  witnesses  pur- 
suant to  the  power,  reciting  that  she  had  before  settled  the 
children's  five  ninths  in  triist  for  them,  and  that  in  case  she 
should  make  no  appointment  of  her  own  four  ninths,  they 
would  belong  to  her  then  intended  husband,  the  plaintiff  PouU 
son,  by  this  deed  assigned  her  said  four  ninths  in  trust  for  the 
plaintiff  Pouhon  during  their  joint  lives,  but  she  to  have  the 
management  and  ordering  thereof  during  the  coverture,  or  by 
any  writing  duly  attested  to  appoint  it  over ;  and  the  plaintiff 
Paulson  by  this  indenture  covenanted  to  settle  a  leasehold 
estate  upon  the  wife  for  her  life,  and  afterwards  to  the  issue  of 
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PouLsoN      the  marriage.    The  plaintiff  Pouban  married  the  said  Afory, 
Wellington,  and  she  afterwards  dying  without  issue  by  }&m,  and  without 
making  any  appointment^ 

llie  question  was,  to  whom  the  wife's  four  ninths  should  go, 
whether  to  the  second  husband,  or  only  the  200i.  to  go  to  him, 
and  the  residue  to  her  children,  for  want  of  an  appointment 
made  by  the  wife  after  the  second  marriage  ? 

Lord  Chancellor  for  some  time  much  doubted  thereof,  for 
that  the  plaintiff  the  husband  had  notice  of  the  wife's  first 
deed ;  but  because  he  was  a  purchaser  of  these  four  ninths,  and 
[  535  ]  it  being  recited  in  the  last  deed,  that  in  case  the  wife  died 
without  making  an  appointment,  the  plaintiff  the  second  fttu- 
band  would  be  entitled  thereto^  which,  though  but  (1)  a  redtal, 
yet  shewed  the  intention  and  agreement  of  the  parties,  and 
amounted  to  an  [informal]  appointment,  and  as  no  strict  form 
is  requisite  to  constitute  such  appointment,  and  since  the  latter 
deed  varied  the  power  reserved  to  the  wife,  the  first  deed  re- 
quiring that  it  should  be  by  writing  attested  by  two  witnesses, 
and  yet  by  the  latter  deed,  the  power  of  appointment  reserved 
to  the  wife  being  by  any  writing  duly  attested,  (in  which  case  a 
writing  would  have  been  duly  attested,  though  it  had  but  one 
witness ;) 

For  these  reasons  his  Lordship,  yet  with  some  hesiladoD, 
decreed  (2)  the  four  ninths  to  the  plaintiff  the  second  hus- 
band, but  at  the  same  time  declared  it  to  be  cleariy  his  opi- 
nion, that  if  the  plaintiff  the  second  husband  had  no  notice  of 
the  first  deed  made  by  the  Mrife  while  she  was  a  widow, 
this  would  have  been  a  void  deed,  and  fraudulent  as  against 
him  (3). 
May  1730.  This  decree  was  afterwards  affirmed  on  an  appeal  to  the 

House  of  Lords. 


(1)  Vide  Bamfield  v.  Popham,  ante,  J^)  ^«&V^*>-  ?•  1728,  fol.  387.  by 

1  vol.  59.      mbin  V.  Walker,  Amb.  the  name  of  PotJicm  v.  I)^^^^ 
^15,  /  X                                       '  (3)  Sed  vide  Cotton  v.  King,  ante, 

^^^  ^  ^*  SSa    King  v.  Cotton,  post.  d74. 


(2)   Wilson  V.  Piggott,  S  Ves.  jun.  S55. 
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POWELL  vertut  PRICE  &  al*,  &  e  contra.    In  Scacc'.         Ca««  m. 

« 

Upon  Sir  Thomas  PowelVB  marriage  with  Elizabeth  MamelH,  l^\^^ ^^' 
and  in  consideration  of  it,  and  of  5000/.  portion,  by  articles  Article!  on 
dated  the  2d  of  March  1693,  for  making  provisions  for  the  MttieiCdnon 
issue  of  that  ♦  marriage.  Sir  Thomas  Powell  covenanted  for  the  *>";*>y>d  •"»? 
wife  s  trustees  to  make,  do  or  execute,  one  or  more  convey-  lives,  remain- 
ance  of  the  premises  in  question  in  CarmarthenshirCf  and  for  ft^t^*4c*ion 
the  better  directing  the  making  of  the  said  settlement,  to   the  ^f  **>«  ™*': 
use  of  himself  for  lifci  without  waste,  remainder  to  trustees  derto  the. 
and  their  heirs  during  his  life  to  preserve  contingent  remain-  Jh^'w'of^' 
ders,  remainder  as    to  part,  to  Elizabeth  the  wife  for   her  thehutbaQd 
jointure,  remainder  as  to  the  whole,  to  the  use  of  the  first^  remiaQder  to 
Afc.  son  of  the  marriage  in  tail  male  successively,  remainder  *t*^"^^tv 
to  the  heirs  male  of  his  own  body,  (t.  e.  by  any  wife)  re-  haBl>Mid  by 
mainder  to  the  heirs  of  his  body  by  his  said  wife  Elizabeth,  J^SiSSSjTto 
and  for  want  of  such  Issue,  remainder  to  the  right  heirs  of  Sir  ***«  husband 
Thomas  Powell  himself.     In  which  articles  there  was  a  clause  providons  for 
impowering  Sir  Thomas  Powell  and  his  lady  to  make  leases  *f\u*"/ **?** 
at  the  old  rent ;    also  a  clause  that  if  Sir   Thomas  Powell  mmrriaipe,  if 
should  die  without  issue  male  by  Elizabeth,  and  there  shoulcl  buid  has  one 
be  daughters,  if  but  one  daughter,  then  such  daughter  shoulc)  't^C'****'  ^? 

wD^  uFSS  ^^la€ft 

have  the  sum  of  SOOOf.  if  more  daughters  than  one  4000/.  suffers  a  re- 
among  them,  and  this  was  agreed  to  be  secured  on  some  part  maSes^se- 

of  the  estate.  cond  wife,  and 

takes  notice 
of  the  first  inarria<^e  articles  in  his  second  marriag^e  settlement ;  the  daughter  by  the  first  mar* 
riage  barred  by  this  recovery. 

The  fact  happened  to  be,  that  there  was  but  one  daughter  by    [  •SSO  ] 
this  marriage,  Elizabeth  married  to  the  defendant  Sir  John 
Price,  and  no  son. 

Sir  Thomas  Powell  surviving  his  first  wife  Elizabeth,  and 
intending  to  marry  a  second  wife,  Judith  the  daughter  of  Sir 
James  Herbert,  suffered  a  common  recovery  of  the  premises, 
and  by  lease  and  release  dated  the  23  &  26  July  1698,  settled 
his  whole  estate  to  the  use  of  himself  for  life,  remainder  as  to 
part,  to  the  use  of  his  second  wife  for  life,  remainder  to  the 
first,  &c.  son  of  the  second  marriage  in  tail  male  successively, 
remainder  to  trustees  for  500  years  to  raise  50001.  for  daugh- 
ters of  the  marriage,  (if  no  son,)  remainder  to  Sir  Thomas  [  537  ] 
Powell  in  fee ;  as  to  the  other  part  of  the  premises,  to  the 
use  of  trustees  for  ninety-nine  years,  in  trust,  after  Sir  Tho^ 
mas  PowelVs  death,  to  raise  30002.  for  Elizabeth,  daughter  of 
Sir  Thmcu  J^owell  by  tk^  first  marriage,  (now  tkdy  Price) } 
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P^ELL  V.  and  this  was  declared  to  be  in  satisfaction  of  all  monies  she 
was  entitled  to  by  the  first  marriage  articles  ;  and  in  the  mean- 
time she  to  have  1001.  per  annum  for  her  maintenance,  re- 
mainder to  Sir  TTiomas  Powell  and  his  heirs.  Three  of  the 
Mansells  (relations  of  the  first. wife)  were  parties  to  this  second 
marriage  settlement  Sir  Thomas  Powell  had  issue  three 
daughters  by  his  second  wife,  but  no  son,  and  died  in  August 
1720. 

The  question  was,  (here  being  notice  of  the  first  marriage 
articles,  by  which  there  was  a  limitation,  after  that  to  the 
heirs  male  of  Sir  Thomas  Powell  by  any  wife,  to  the  heirs  of 
the  body  of  Sir  Thomas  by  Elizabeth  Ids  firsi  voife)  whether 
this  being  in  case  of  articles,  should  not  be  taken  as  if  the 
limitation  had  been  to  the  daughters  of  Sir  Thomas  PoweQ 
by  his  first  wife^  for  then  they  could  not  be  barred  by  the  re- 
covery. 

For  Sir  John  Price  and  his  lady  it  was  insisted,  that  her 
mother  and  the  issue  of  the  marriage  (and  consequently  the 
Lady  Price  as  being  the  only  child  of  the  marriage)  were  pur- 
chasers in  consideration  of  the  marriage  and  the  mother's  por- 
tion of  5000{.  That  the  limitation  to  the  heirs  of  the  body  of 
Sir  Thomas  Powell  by  Elizabeth  his  first  toi/e,  being  by  way 
of  articles,  must  be  the  same  as  if  it  had  been  to  the  daugh" 
ters  ;  for  it  could  not  be  intended  in  favour  of  the  sons  of  that 
marriage,  there  being  an  express  limitation  before  to  them ;  and 
though  if  this  had  been  in  a  settlement,  there  being  a  precedent 
[  538  ]  limitation  for  life  to  Sir  Thomas  Powell,  it  would  have  been 
an  estate-tail  in  him,  and  barrable  by  the  common  recovery, 
yet  it  was  otherwise  where  it  rested  upon  articles ;  for  in  that 
case,  an  express  estate  for  life  being  limited  to  the  husband, 
(as  here)  such  express  estate  excludes  the  raising  or  vesting  of 
any  different  estate  in  him,  by  virtue  of  any  limitation  to  the 

349.  ^^  *"**     A^''*  ^f  '***  b^dy  9  ^"d  so  it  was  determined  in  the  case  of  (a) 

West  and  Errissey,  which  though  adjudged  in  the  Exchequer 
contrary  to  what  was  now  laboured  for,  yet  that  judgment  was 
reversed  in  the  House  of  Lords ;  likewise  in  the  case  of  Trevor 

(b)  See  vol.  1.  (/>)  and  Trevor  decreed  first  by  Lord  Chancellor  Macclesfield^ 
and  afterwards  affirmed  in  the  House  of  Lords,  as  also  2  Fern. 
526.  Xeoward  versus  Earl  of  Sussex,  and  ^Ai/e  versus  TJjom* 
borough,  2  Vern.  702.  It  was  admitted  there  was  a  prior  li- 
mitation in  the  articles  to  the  heirs  male  of  the  body  of  Sir 
Thomas  Powell  by  any  wife,  but  this  being  by  way  of  articles 
must  have  the  same  construction  as  if  it  had  been  to  the  sons 
of  Sir  Thomas  by  any  wife,  and  the  subsequent  limitation  wbs 
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to  the  heirs  of  the  body  of  Sir  Thoinaa  Powell  Uf  Elizabeth  ^^^"JJ  *'• 
his  first  wife,  so  that  the  daughters  by  the  first  vdfe  were  then 
in  view,  their  further  advancement,  upon  the  contingency  of 
failure  of  issue  male,  in  contemplation  of  the  parties,  and  the 
benefit  of  such  contingency  was  to  be  an  addition  to  their 
portion,  and  might  well  be  intended  to  make  it  up  equal  to 
what  their  mother  brought,  which  was  5000{.  and  though 
there  was  a  portion  of  3000Z.  for  one  daughter,  and  40002. 
for  more  daughters  by  the  first  marriage,  yet  this  was  a  pro- 
vision which  was  to  come  to  them  in  all  events,  but  then  the 
daughters  by  the  first  marriage  were  to  have  the  benefit  of  this 
contingency  besides,  to  have  the  land  if  there  were  no  sons,  * 
which  would  be  some  compensation  for  the  smallness  of  their 
portion. 

It  was  also  admitted,  that  if  the  trustees  or  second  wife  had      [  539  ] 
no  notice  of  the  articles  made  on  the  first  marriage,  then  their 
being  purchasers  without  notice  would  have  been  a  bar  to  the 
plaintiff's  claim  by  the  articles. 

On  the  other  side  it  was  s^d  and  resolved,  that  though  here 
was  notice  of  the  marriage  articles,  yet  the  30002.  secured  by 
the  setdement  on  the  second  marriage,  was  an  actual  satisfac- 
tion of  all  demands  by  these  articles ;  and  though  a  limitation  E,^^xi[^^^|^. 
by  articles  to  the  heirs  male  of  the  marriage,  after  an  express  tioo  by  mar- 
estate  for  life  to  the  father,  shall  be  taken  to  mean  a  remainder  [^*^e  heirs 
to  the  first,  &c.  son,  it  does  not  follow,  that  such  a  limita-  ^[  ^^  body  of 

the  IDBO  and 

tion  to  the  heirs  of  the  body  must  be  equivalent  to  a  remain-  the  heirs  fe- 
der  limited  to  daughters ;  especially  in  this  case,  where  they  ^A  ^f  l^l 
were  postponed  to  the  limitation  to  the  heirs  male  of  the  body  »»*o»  ^"^ 
of  Sir  Thomas  Powell  by  any  wife,  and  where  there  was  an  voured  than 
express  pecuniary  provision  made  for  the  daughters  by  the  first  ^*5^^«"* 
wife,  which  was  all  the  said  daughters  were  to  depend  upon ; 
besides,  that  sons  are  of  a  different  consideration  in  equity  from 
daughters,  they  being  to  support  the  name  of  the  family,  which 
daughters  do  not ;  also  in  the  general  course  of  marriage  set- 
tlements, daughters   are  provided  for  by  pecuniary  portions, 
and  not  by  land ;  that  the  legal  estate  being  now  in  those  who 
claimed  under  the  second  marriage  settlement,  and  had  an 
equal  equity,  it  would  be  hard  to  take  the  benefit  of  the  law 
from  them,  by  raking  into  old  stale  articles,  and  disturbing  set- 
tlements made  on  valuable  consideration,  as  that  in  the  pre- 
sent case  was,  where  the  parties  had  both  the  law  and  equity 
on  their  side.    As  to  the  case  of  fFest  versus  Errissey,  that,  it 
was  true,  was  adjudged  in  the  House  of  Lords  contrary  to  the      [  540  ] 
decree  made  here*  in  the  Exchequer }  yet  if  there  should  be 
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^owEix  r,  any  difference  betwixt  that  and  the  present  case,  there  might 
be  reason  to  lay  hold  of  it :  now  there  was  this  diversity,  Itl 
the  case  of  West  versus  Errissey  no  portion  was  provided  for 
the  daughters  of  the  first  marriage ;  in  the  present  case  por- 
tions in  all  events  are  secured  to  such  daughters.  In  West  ver- 
sus JSrrissey^  after  the  limitation  in  the  articles  to  the  heirs 
male  of  the  body  of  the  husband  and  wife,  with  remainder  to 
the  heirs  male  of  the  body  of  the  husband  by  any  wife,  came 
the  remainder  to  the  heirs  female  of  the  body  of  the  husband 
hy  the  first  wife,  &c.  so  that  the  daughters  were  more  imme- 
diately in  the  view  and  contemplation  of  the  parties  in  that, 
than  in  the  present  case. 

Besides  which  it  was  observable  (as  Mr.  Baron  Comyns 
said)  that  in  the  year  1693,  when  these  articles  were  made,  it 
was  usual  to  construe  a  remainder  to  the  heirs  male  of  the 
body  to  mean  and  intend  the  first,  &c.  son  of  tlie  marriage ; 
and  if  so,  it  would  be  reasonable  to  interpret  articles  according 
to  the  time  in  which  they  were  executed ;  neither  ought  length 
of  time  to  make  any  alteration  in  favour  of  the  daughter  by 
the  first  marriage,  who  had  what  was  then  thought  and  agreed 
upon  to  be  a  competent  provision  for  her ;  that  it  was  a  ma- 
terial circumstance  in  favour  of  the  second  marriage  settle- 
ment, that  three  of  the  Mansells  (relations  to  the  first  wife) 
were  parties  thereto;  from  whence  it  seemed  tliat  by  the 
general  opinion  of  the  relations  of  Sir  Thomas  PowelFs  first 
wife,  this  30001.  in  all  events  was  thought  a  sufficient  pro- 
vision for  Lady  Pfice,  the  only  daughter  by  the  first  mar* 
riage,  which  might  reasonably  induce  the  Court  to  think  so  too. 

[  541  ]  And  by  the  same  reason  Lady  Price  would  come  in  for  the 
estate,  she  might  have  barred  the  second  wife  of  Sir  Tliomas 
Powell  of  her  jointure,  if  she  had  been  living,  and  likewise  ber 
daughters  of  their  pecuniary  portions,  which  would  be  very 
hard. 

Wherefore  it  was  decreed,  that  Lady  Price  was  not  entitled 
to  the  premises  in  question  by  virtue  of  the  limitation  In  the 
first  marriage  articles,  to  the  heirs  of  the  body  of  Sir  Thomas 
Powell  by  his  first  wife  (1). 


(1)  Vide  West  y.  Errissey,  ante  349.    Hart  v.  Middlekurst,  3  Atk.  371* 


&t»4^  e^  Cr&a  /Jf.  >f  .  «/-.  ^.  ^S/. 
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WHITCHURCH  versvii  GOLDING.  Case  174. 

Upon  h  demurrer  for  not  annexing  an  affidavit,  that  the  deed  Lord  Chancd- 
inquired  after  by  the  bill  was  not  in  the  custody  of  the  plain-  j^^^  ^^ 
tiff,  and  upon  debate  of  the  matter,  and  looking  into  the  cases  1  Eq.  Ca.  Ab. 
in  1  Chan.  Ctues  II.  {anonymus)  and  (a)  1  Vem,  180.  it  was  in  i'bin' pure- 
ruled  by  Lord  Chancellor,  that  if  a  bill  be  brought  only  for  dis-  *y  ^^.*^«  ?«- 

^        ,       ,  .  covenng  of  a 

covery  and  delivering  up  of  a  deed  or  deeds,  and  which  prays  Do  deed,  or  to 
other  relief,  there  it  is  not  necessary  the  plaintiff  should  annex  delivered  up, 

an  affidavit  that  he  hath  not  the  deed  or  deeds  in  his  custody  ;  naneedof  an- 

DeiiDf  an  aln- 

for  it  cannot  be  intended  a  man  will  bring  a  bill  only  for  dis-  davit  that  the 
covering  or  delivering  up  of  that  deed  which  he  himself  is  pos-  s^ug\'f  relief 
sessed  of;  but  if  the  bill  be  for  relief  ^erieraZJi/  upon  any  deed  be  prayed  ge- 
or  bond,  as  to  recover  the  money  upon  the  bond,  or  the  profits  recov^'thf 
of  land  under  the  deed,  in  this  or  the  like  case,  there  must  be  ™"y  ^^  • 

^  ^  '  bond. 

an  affidavit  annexed  to  the  bill,  that  the  deed  is  not  in  the  {f)  i  Vero. 
plaintiff's  custody,  because  such  a  bill  does  by  consequence  seek  \  chan.  ba. 

to  transfer  the  jurisdiction  from  the  common  law  to  the  court  ??i-   ^ed  l 

-       .      ,tx  "«">•  ^9»  «>a- 

of  equity  (1).  tra. 

And  note,  the  very  next  day  in  the  case  of  Saunders,  versus      [  542  ] 

Stephens,  on  demurrer  to  a  bill  for  want  of  an  affidavit  annexed, 

that  the  deed  was  not  in  the  plaintiff's  custody,  the  Lord  Chan- 

celldr  gave  the  same  rule,  with  the  same  diversity  (2). 


(1)  Demurrer  over-ruled.    Reg.  Lib.         (2)  And  so,  Anon,  S  Atk.  17.  Dor* 
B*  IT^f  fol.  492.  by  the  name  of  Whit-    mer  v.  Fortescue,  3  Atk.  133  (z), 
worth  V.  Golding. 


{z)  King  v.  King^  Mos.  193. 


TYNT  versus  TYNT.  Ca«  175. 

A.  WAS  appointed  receiver  of  the  plaintiff  Sir  HasweU  Tyni'%  J*.*|*J^^^-^ 
estate  during  his  infancy,  and  B,  and  C.  were  the  sureties  of  A.  in  a  recofrniz- 
all  joining  in  a  recognizance  to  the  late  Master  of  the  Rolls,  JJ^J V-^nTc: 
(Sir  John  Trevor)  to  account  yearly.  ST'do'jrifSr. 

wards  jointure  bis  wife  before  marriage  in  some  lands,  without  notice  either  to  the  wife  or 
ber  friends  of  this  recogixance,  and  devises  his  real  and  perse»al  estate  to  B.  one  of  his  sure- 
fie^.  40d  dies.  First  the  oersoniil  estate  of  A.  the  principal  shall  be  applied  towards  this  re- 
cognisance, then  his  land  devised,  the  devisee  bein|r  ^  volunteer,  next  the  paraphernalia 
firHM.wlfe  of  A.  lbs  principtlt  wd  lastly  ik^  two  fvrrties  shsU  coatrlbate  ;to  mika  op  the 
daficiency. 


542  DB  TERM.  S.  TRIN.  1729. 

TYNTi^.TniT.  There  was  30001.  found  in  arrear  in  Ah  hands,  who,  after 
giving  this  recognizance,  settled  a  good  part  of  his  lands  in 
jointure  upon  his  wife  before  marriage,  neither  the  wife  nor 
her  friends  having  notice  of  the  recognizance  when  the  settle- 
ment was  made.  A.  the  husband,  who  was  the  receiver,  by 
his  will  devised  all  his  real  and  personal  estate  to  B.  one  of 
his  sureties,  making  him  his  executor,  and  died ;  the  plaintiff 
Sir  Haswell  7^u<  put  the  recognizance  in  suit,  upon  which  the 
widow  of  A,  the  receiver,  who  was  the  jointress,  prayed  that 
the  personal  estate  of  her  husband  might  be  Jlrst  liable,  and 
her  bona  paraphernalia  exempted;  2cf/y,  the  land  devised  to 
B.  the  surety ;  and  in  the  next  place,  the  jointress  being  a 
purchaser  without  notice,  that  the  land  of  the  other  cognizQr 
the  surety  should  go  towards  satisfaction  of  the  recogniz- 
.  ance. 
[  543  ]  Master  of  the  Rolls :  It  is  plain,  that  all  the  personal  estate 
o(A.  the  principal  cognizor  ought  to  be  first  applied  to  satisfy 
this  recognizance,  then  the  land  devised  by  A^  to  B,  the  suret}*, 
for  such  devisee  is  a  volunteer,  and  ihe  jointress  a  purchaser; 
but  as  to  the  lands  of  the  other  cognizor  the  surety,  they  ought 
to  be  labt  applied,  and  the  jointure  must  be  liable  before  these, 
for  all  the  estate  of  the  principal  cognizor  ought  to  be  first 
subjected ;  and  though  the  jointress  be  a  purchaser,  yet  as  she 
claims  under  the  grant  of  the  principal  cognizor,  she  can  only 
stand  in  his  place,  and  be  in  no  better  case  than  he  himself 
was,  and  it  reasonably  and  probably  might  be  an  inducement 
for  the  sureties  to  be  bound,  that  they  saw  the  principal  seised 
and  in  possession  of  so  large  a  real  estate,  and  the  principal 
cognizor  cannot  by  his  own  act,  as  against  the  surety,  discharge 
any  part  of  his  real  estate,  which,  being  liable  at  law,  ought  to 
be  so  in  conscience. 

Mn  Solicitor  General.  If  the  jointress  pays  off  the  cognizee 
of  the  recognizance,  and  takes  an  assignment  of  it,  then  she 
may  extend  it  at  law,  and  the  surety  shall  have  no  remedy  in 
equity  against  her,  she  being  a  purchaser  without  notice ;  for 
though  the  recognizance  be  a  record,  yet  in  equity  the  pur- 
chaser is  not  bound  to  take  notice  of  it. 

Gir :  This  is  not  the  case ;  for  you  neither  have,  nor  are  like 
to  have,  this  assignment  of  the  recognizance,  it  being  made  to 
the  late  Master  of  the  BollSy  and  the  Court  will  hardly  direct 
an  assignment  of  it  to  load  a  surety.  But  even  at  law,  if  the 
jointress  should  get  an  assignment  of  the  recognizance,  and 
endeavour  to  load  the  sureties,  then  they  may  have  an  audUd 
quereUty  insisting  that  all  the  principal  cognizor's  land  either  in 
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his  own  hands^  or  in  the  hands  of  any  alienees^  ought  to  be  Tyntv.Tynt. 
liable  before  any  of  the  sureties'  lands  be  extended.  And  as  to 
the  bona  paraphernalia  of  the  widow^  though  there  be  debts 
more  than  the  personal  estate  will  extend  to  pay,  yet  as  these 
are  liable  only  in  favour  of  creditors^  and  not  of  the  heir,  nor 
of  the  (I)  devisee,  who  stands  in  the  place  of  the  heir,  and  is 
hcsres  facttts ;  if  the  lands  devised  be  suflBcient  to  pay  the  re- 
cognizance, the  bona  paraphernalia  shall  be  enjoyed  by  the 
widow ;  but  if  those  devised  lands  should  prove  insufficient,  the 
bona  paraphernalia  must  be  subject  before  the  sureties'  lands 
shall  be  extended  (2). 


(1)  As  against  real  assets  descended,  of  real  assets   against  a'   devisee,  he 

it  seems>  that  upon  the  authority  of  would  not  establish  the  precedent  5  and 

Tipping  v.  Tipping,  ante  1  vol.  730,  the  by  the  decree  his  Lordship  declared^  that 

wife  shall  stand  in  the  place  of  creditors  if  the  personal  estate  of  the  testator  was 

for  the  amount  of  her  paraphernalia,  not  sufficient  for  payment  of  the  debts, 

So  Snelson  v.  Corbet,  3  Atk.  369.  Gra^  such  deficiency  was  to  be  raised  by  sale 

ham  v.  Londonderry,  3  Atk.  393  (z).  of  the  testator's  real  estate  liable  to  the 

Sed  quaere,  as  against  real  assets  de^  specialty  debts;    and  it  was  ordered 

vised.    In  Prober t  v.  Clifford,  Easter  that  the  Master  should  inquire  whether 

1736.  the  wife's  paraphernalia,  toge-  any  real  assets  of  the  testator  descend" 

ther  with   the  whole  of  the  personal  ed  on  his  heir  5  and  if  any  such,  then 

estate,  having  been  exhausted  in  pay-  th^t  the  same,  or  a  sufficient  part  there- 

ment  of  the  husband's  debts,  the  ques-  of  should  be  sold  in  the  first  place,  for 

tion  was,  whether  the  wife  should  be  payment  of  the  debts  -,    and    if  that 

permitted  to  stand  in  the  place  of  the  should  not  be  sufficient,  then  that  the 

specialty  creditors,  so  as  to  receive  a  devised  estates,   or   a   sufficient  part 

satisfaction  for  her  paraphernalia  out  thereof  should  be  sold  for  the  same  pur- 

of  the  real  estate,  which  the  husband  pose,  and  such  devised  estates  were  to 

had  devised,  (for  it  did  not  appear  upon  contribute  in  proportion  :    And  as   to 

the  pleadings  that  any  part  of  the  real  the  claim  of  the  plaintiflf  (the  wife)  in 

estate  had  been  left  to  descend).    Lord  respect  of  her  paraphernalia,  his  Lord* 

Hardwicke  said,  that  the  Court  had  de-  ship  declared,  that  she  was  entitled  to  a 

creed  satisfaction  ior  paraphernalia  ovX  satisfaction  for  the  same  out  of  such 

of  real  assets  descended,  as  in  Tipping  parts  of  the  testator's  real  assets  de* 

v.  Tipping^  but  that  that  case  had  gone  scended  upon  his  heir  at  law,  as  should 

a  great  way,  for  by  the  old  law  the  remain  after  payment   of   the  debts, 

wife's  paraphernalia  were  absolutely  in  Reg.  Lib.  B.  1/38,  fol.  310.  and  Amb. 

the  power  of  the  husband  during  his  6.  8.  C. — Sed  vide  contriL  Incledon  v. 

life  i  and  that,  as  the  Court  had  not  in  Northcote,  3  Atk.  438. 
any  former  instance  decreed  the  wife        (2)  B.QQ,  Lib.  B.  17^8,  fol.  478. 
satisfaction  for  her  paraphernalia  out 


(z)  So,  against  a  real  estate  charged  with  debts.    Boyntun  v.  Beyntun,  I 
Cox,  106. 
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CAtEi76.  NBAL'S  CaM. 

lor  Kino.  '  '^^  sisten  of  a  lunatic  petitioned  for  the  custody  of  her 
2  Eq.  Ca.  Ab.  person.  The  petitioners  were  not  the  heir  at  law,  but  a  de- 
^*  P'-  \.       ceased  brother's  son  was ;   the  hinatic's  estate  consisted  of 

No  objection  ' 

that  the  com-  7001.  in  money,  and  a  freehold  estate  of  50/.  per  annum  for 
lanatic's  per-  ^^'  ^^^^  ^nly ;  and  a  niece,  a  deceased  sister's  daughter,  put 
SOD  if  the  neit  in  a  |.ro8s  petition,  recommending  a  third  person  to  be  com- 

lunatic,  and      mittee. 

will  come  in 

for  a  share  by  the  statute  of  distribution,  it  beiof  for  the  interest  of  the  naxt  of  kin  to  pfo- 

lon§  the  lunatic's  life,  whereby  his  personal  estate  will  be  increased. 

Objected  against  the  two  sisters,  that  there  being  a  personal 
estate,  they  would  be  entitled  to  a  distributive  share  thereof 
within  the  statute,  for  which  reason  being  likely  to  gain  by  the 
death  of  the  lunatic,  they  ought  not  to  be  the  committees;  lo 
that  the  person  whom  the  niece  recommended  ought  to  have  it 
rather  than  the  sisters. 

Mr.  SoUdtor  General:  There  b  not  the  same  objection 

against  the  next  of  kin  of  the  lunatic,  on  account  of  the  per- 

^  See  Judge  gonal  estate,  as  there  is  against  the  heir  (a)  with  regard  to  the 

ante,  262.      *  real  estate ;  for  the  personal  estate  may  increase,  and  probably 

[  545  ]     will  by  good  management  during  the  life  of   the  lunatic; 

thus  the  longer  the  lunatic  lives,  it  will  be  the  better  for  the 

next  of  kin,  consequently  it  is  for  their  interest  to  preserve  and 

prolong  the  lunatic's  life,  whereas  the  real  estate  cannot  be 

increased  f. 

And  it  appearing  that  the  niece  who  had  preferred  the  crott 
petition,  did  recommend  a  necessitous  man  to  be  the  commit- 
tee of  the  person,  one  who  was  a  day-labourer  and  a  mole- 
catcher,  and  had  but  a  very  mean  cottage,  with  only  one  fire- 
place  in  the  whole  house,  (which  was  an  argument  the  niece 
did  not  care  what  became  of  her  lunatic  aunt)  hit  Lardildf 
granted  the  commitment  of  the  person  of  the  lunatic  to  her 
two  sisters,  and  both  parties  agreed  that  the  commitment  of 
the  estate  should  go  to  one  Bean  a  neighbouring  gentleman  of 
a  fair  character,  who  was  likely  to  manage  it  to  the  best  ad<* 
vantage. 

t  The  same  distinction  was  taken  by  Lord  ChanceUor  King,  in  a  tt$i&Hk 
ex  parte  Ludlow^  Mich,  1731,  post  63a 
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^^ 


^  parte  PULBSTON. 


Casb  177. 


A  TOOK  out  a  commission  of  bankruptcy  against  B.  and  kept  ^^^  Chancel* 
it  for  six  months  without  doing  any  thing  upon  it^  and  then  2  Eq.  Ca.  A*b. 
executed  it,  and  B.  thereupon  was  found  a  bankrupt.  }!^^'  P^-  3*   ^ 

*^  '  '^  One  sues  out* 

conamission  of  bankruptcy,  and  for  sii  months  keeps  it,  without  doin;  any  thine  upon  it  $ 
the  Court,  for  this  reason  only,  superseded  the  coaimission,  though  it  was  eMCutea>  and  the 
trader  found  a  bankrupt  before  any  application  to  supersede  it. 

On  a  petition  to  supersede  this  commission,  it  was  said  by 
A  in  excuse  for  his  having  kept  the  commission  so  long  by  him 
without  executing  it,  that  he  was  not  certain  at  first  his  proof 
was  sufficient  to  find  B.  a  bankrupt,  but  it  appeared  afterwards 
there  were  good  grounds  for  a  commission,  and  that  B,  was  ac- 
cordingly found  a  bankrupt. 

Ijord  Chancellor:  It  was  very  ill  done  in  A,  to  keep ^ the 
commission  so  long  in  his  pocket,  and  unless^  or  until  he  had 
sufficient  proof  of  the  bankruptcy,  he  ought  not  to  have  taken 
out  the  commission,  which,  by  having  been  kept  so  long  in  his 
pocket,  may  have  been  the  means  of  drawing  in  multitudes  of 
people  to  give  credit  to  the  bankrupt,  and  of  furnishing  him 
with  opportunities  of  defrauding  many ;  wherefore,  for  example 
sake,  let  the  commission  be  superseded  (2) . 

And  it  being  said,  that  this  would  only  bring  a  fresh  ex- 
pence  upon  the  bankrupt's  estate,  the  charge  of  another  com- 
mission, his  Lordship  replied,  he  would  take  care  that  the  for- 
mer commission  should  not  be  at  the  charge  of  the  bankrupt's 
estate. 


[546] 


{*)  By  Lord  LoughboreugK%  Order, 
S6  June,  1793,  (9  Cooke's  fi.  L.  281, 
i  Rose,  385.)  a  town  commission  is 
supersedable  for  want  of  prosecution 
at  the  end  of  14  days,  and  a  country 
commission  at  the  end  of  38  days  from 
the  date  thereof.     See  Ex  parte  Ellis, 

LVes.  135.      Ex  parte  Freeman,  1 
se,  Sto,  1  V.  &  B.  34.    Ex  parte 


Smiih,  1  Rose,  332.  Ex  parte  Flet- 
cher^ 1  Rose,  454.  Ex  parte  Mender- 
son,  2  Rose,  190,  Coop.  227-  Ex  parte 
Mavor,  19  Ves.  542.  Ex  parte  Knight, 
2  Rose,  319.  The  bankrupt  himself 
must  apply  by  petition,  but  any  other 
person  may  supersede  the  commission 
by  application  at  the  bankrupt  office. 
Ex  parte  Oak,  1  G.  &  J.  43. 
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Case  178.  Ex  parte  MARKLAND. 

UivdCbmiicel-  Thb  ncw  assignees  under  a  commission  of  bankruptcy  taken 
3  Ea  Ca.  Ab  ®"^  against  J.  S.  pttitioned  that  /•  IV.  the  daughter  and  ad- 
101.  pi.  6.  ministratrix  of  J.  D.  who  was  the  survivor  of  the  former  as- 
Asii^nee  un-  ^ign^^  under  the  commission,  should  account  before  the  com- 
^^  *  mS"L'*"  ™s5^®"C"  ^^^  ^^  eflFects  of  the  bankrupt  come  to  her  handS| 
niptcy  dies  and  an  affidavit  was  made,  that  J.  N.  had  confessed  she  be- 
dc?t^  by'  ^'  lieved,  that  her  intestate  the  assignee  kept  the  bankrupt*s  mo- 
bond,  &c.  and  ney  in  a  separate  bag,  with  a  note  in  it,'shewing  it  to  be  suchf 
of  the  bank-  and  also,  that  the  assignee  left  lands  of  inheritance  descended 
™P*  P^^^'®*^"  to  J.  N.  the  heir,  which  would  be  assets  by  descent,  to  answer 
administrator  the  covenant  entered  into  by  the*  assignee  for  himself  and. his 
mightaccount  l*^*"*  with  the  commissioners,  duly  to  account  for  the  bank- 
before  the        rupt's  effects. 

commission- 
ers, he  having  some  of  the  bankrupt's  effects  in  specie  in  his  hands  ;  bnt  the  admioistnUor 
denying  this  upon  oath,  and  sweanng  that  there  were  debu  by  specialty  beyond  the  auets, 
the  Court  thought  thb  proper  for  a  bill  and  not  for  a  summaiy  way  of  acconnting  before 
commissioners. 

[  547  ]  Against  the  petition  I  urged,  that  this  matter  ,was  not  fit  to 

be  ended  in  a  summary  way,  but  that  a  bill  would  be  necessary 
to  determine  it ;  for  that  J.  H.  the  heir  and  administratrix  of 
the  assignee  had  made  an  affidavit,  that  she  never  confessed  the 
assignee  her  father  kept  the  bankrupt's  money  in  a  separate 
bag  or  place,  nor  did  she  believe  the  fact  to  be  so;  that  the 
assignee  the  father  died  uidebted  by  specialty,  and  otherwise, 
several  thousand  pounds  beyond  all  his  assets ;  that  she  had 
paid  some  bonds,  and  actions  were  depending  upon  others,  that 
it  was  in  her  election  to  prefer  which  of  the  specialties  she 
pleased :  and  the  commissioners  were  not  proper  to  determine 
in  a  summary  way,  whether  the  payments  already  made  by  the 
administratrix^  or  which  she  should  make,  were  or  would  be 
good  and  legal  3  or  if  they  should  make  such  determinatiou, 
this  could  be  no  ways  binding  to  the  other  creditors;  therefore 
the  order  now  desired,  that  the  daughter  and  administratrix  of 
the  assignee  shall  account  with  the  commissioners,  would  be  of 
no  use,  since  the  creditors  might  notwithstanding  bring  their 
action,  or  bill  in  equity  against  the  said  daughter  and  adminis- 
tratrix. For  which  reasons  Lord  Chancellor  ordered  the  peti- 
tion of  the  new  assignees  to  be  dismissed^  and  directed  them  to 
bring  their  bill. 
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DESBODY  verms  BOYVILLE.  Cm  179. 

Peter  Boyville  by  will  gave  to  his  executors  some  South^sea  ^(^  Chancel* 
stock  and  annuities,  in  trust  to  apply  the  dividends  thereof,  for  g  ^  q^  /u 
the  maintenance  of  the  plaintiff  his  grandaughter,  until  she  365.  pi.  21. 
should  attain  *  the  age  of  twentyrone,  or  be  married  j  and  to  gi°eg  ^  legacy 
the  mtent  that  they  should  tramfer  the  said  stock  and  annuities  \^  f  d^ufrhter 

. -,       J  ./  to  be  ptid  to 

to  the  plaintiff  when  she  should  attain  the  age  of  twenty-one,  lier  when  she 
or  be  married  with  the  consent  of  A.  and  B.    But  that  in  case  Jwenly-owl^r 
she  should  marry  without  the  consent  of  A.  and  B.  the  executors  >«  married 
to  pay  her  the  dividends  during  her  life,  and  after  her  death  sent  of  bis  ex- 
transfer  the  said  stock  and  annuities  to  her  children,  and  if  she  ^fgo^^JJit^™" 

died  without  issue,  then  to  go  over.  tbe  daug^bter 

marries  with- 
out  the  consent  of  tbe  executors,  tbe  legacy  to  go  over ;  this  condition,  though  general 
must  yet  be  intended,  if  she  marries  under  twenty-one  sans  consent  of  the  executurs  ;  and  on 
the  daughter's  comiug  to  twenty-one,  the  Court  will  decree  the  legacy  to  her. 

The  plaintiff  having  attained  twenty-one,  brought  her  bill  [  *548  ] 
to  have  the  stock  and  annuities  transferred  to  her,  which  was 
opposed  by  the  remainder-man,  who  insisted,  that  in  regard 
the  plaintiff  was  not  married,  and  if  she  married  without  the 
consent  of  J.  and  B,  (which  possibly  might  happen  to  be  the 
case),  then  she  was  only  to  have  the  dividends  for  her  life ; 
therefore  the  stock  and  annuities  ought  not  to  be  absolutely 
vested  in  her. 

ZfOrd  Chancellor  was  of  opinion,  that  the  plaintiff  having 
attained  twenty-one,  she  had  an  absolute  interest  vested  in  her, 
and  the  testator  having  expressly  directed  that  the  stock  and 
annuities  should  be  transferred  to  her  when  she  was  twenty-one, 
the  condition  annexed  to  her  marriage  must  be  restrained  to 
her  marriage  before  twenty-one ;  for  if  the  stock  and  annuities 
were  transferred  to  the  plaintiff  at  twenty-one  (as  the  will  said 
they  ought  to  be)  the  executors^  in  case  she  should  afterwards 
marrv  without  the  consent  of  A.  and  B.  could  not  after  her 
death  transfer  the  stock  to  her  children,  or  if  no  issue,  to  the 
remainder-man;  from  whence  it  was  plain  that  the  testator 
could  not  intend  there  should  be  any  forfeiture,  but  only  in 
case  the  plaintiff  should  have  married  without  consent  under 
twenty-one;  and  therefore  the  stock  and  annuities  were  decreed 
to  be  transferred  to  the  plaintiff  (1)  (z). 


(I)  Reg.  Lib.  A.  17^8.  fol.  396. 


I 


(z)  So  PuUen  v.  Ready,  2  Atk.  590.    Elton  v.  Elton,  I  Wild.  161.    And  see 
Lloyd  V.  Branton,  3  Mer.  116. 

Vol.  II.  2  b 
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Case  180.  Ex  parte  VERNON. 

Lord  Chan-  Upow  a  reference  by  the  Court  to  a  Master^  to  examine  whe- 
2  Ea  Ca.  Abr.  ^^^^  *^  infant  was  a  bare  trustee,  and  so  to  be  ordered  to  assign 
420.  pi.  4.  over  the  estate  within  the  late  act  of  7  JntuCf  cap,  19.  The 
not^o^no-'^*  Master  reported,  that  the  father,  from  whom  the  estate  de- 
tioa  or  Dcti-      scended  to  the  infant,  had  frequently  acknowledged  he  was 

tioD  order  an  iriiii 

infant  trustee  only  a  bare  trustee,  and  proof  was  read,  that  the  purchase' 

lesrthrtru"?  >»oney  was  paid  by  Mr.  Vernon^  who  devised  the  estate  to  the 

appear  in  petitioner,  but  the  receipt  in  writing  had  been  given  to  the  in- 

in  such  case  faht's  father ;  that  the  cestui  que  trust  and  those  under  him 

will  leave  the  jjg^j  ^j^g^  ^\i  along  in  the  possession  of  the  writings  and  of  the 

trust  to  ^et  a    estate,  which  was  40^.  per  annum,  being  a  burgage -house  in 
decree  by  bill,    ffrf^^.h^^^j^  ;„  Hampshire. 

Lord  Chancellor :  I  am  satisfied  that  this  is  but  a  trust ;  a 
resulting  trust,  by  reason  of  the  payment  of  the  monby  by  Mr. 
yernon  the  testator ;  and  as  it  is  an  estate  of  small  value,  and  I 
hear  it  noW  said,  that  I  have  made  the  like  order  heretofore, 
for  such  a  conveyance  of  a  burgage-house  in  the  same  borough 
from  Mr.  Pernon's  trustee,  I  will  in  this  case  also,  make  an 
order  (I)  that  the  infant  shall  convey,  since  a  decree  will  cost 
the  value  of  the  fee-simple  of  the  burgage-house  in  question : 
however,  where  there  is  no  declaration  of  trust  in  writing,  I 
shall  for  the  futj^e  leave  the*  cestui  que  trust  to  bring  hb  bill 
and  have  a  decree  against  the  infant  to  convey,  because  these 
orders  for  an  infant  trustee  to  convey,  ought  to  be  in  f  the 
plainest  ckses,  and  not  in  such  as  are  subject  to  the  disputes, 
which  trusts  without  writing  may  be  liable  to  (y). 

t  So  held  also  by  Lord  Talbot,  in  the  case  of  Ooodwyn  t.  Lister ^  f  November 
1735,  post.  3  vol.  387. 


(i;  Reg.  Lib.  B.  1728.  fol.  423. 


(y)  So  in  Re  Janaway,  7  Price,  679.  pealed,  and  the  provisions  therein  con- 

And  see  Doe  v.  Martin,  4  T.  R.  50,  ^6.  tained  are  consolidated  and  amended  by 

The  Stat.  7  Ann.   c.  19,  and  several  st.6.G.4.  c.74, 
other  Statutes  in  pari  materid  are  re- 
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Walker  term  MEAdtett.  cam  wi; 

A.  B.  made  his  will  beginning  It  thus :  As  to  such  cflfefcts  ^"iot^j^o*^*^' 
whereof  God  has  lippointed  m^  stjeward,  I  charge  ttie  same  tcUh  Mos.  204. 
the  payment  of  all  such  debts  as  I  shall  owe  at  my  deaths  and  i,  ^  deviteof 
also  voith  the  several  leffUcies  herein  dfler  bequeathed ;   and  ^°^*  ^  **«- 

^  4  cutors  to  pay 

after  giving  several  legacies^  he  devised  some  copyhbld  lands  d«bts  and  le- 

which  he  had  siirrendered  tb  the  use  of  his  will  tt)  his  eldest  SJbu  to  uT 

son  and  his  heirs^  subject  tOy  and  charged  ioilh  alt  his  just  fi™t  pw<i ;  for 

debts^  and  tlie  several  legacies  therein  before  bequeathed^  and  gal  assets » 

made  his  said  son  execittoK  who  bro^red  thfe  will  and  died.  C^^t^^*""** 

'  <  DC  iQ  a  course 

Upoh  a  bill  bi-ought  by  the  Crieditol*s  against  the  representatives  of  administra- 
of  the  son^  an  account  of  assets  was  decreed,  and  all  fuKher  case  of  a  bare 

directions  reserved  until  after  the  account  taken.  5^**  ^  W 

».T  .  .'      »r         ,  .  t    debts ^andle- 

Now  coming  on,  upon  the  Masters  report,  it  appeared,  ^diei: 
that  great  part  of  the  personal  estate  had  been  Wasted  by  the 
executor,  and  the  rest  applied  in  the  payment  of  sbme  debts  ; 
and  that  the  copyhold  had  been  sold  to  pay  off  a  mortgage 
made  thereof  by  the  testator,  and  the  remainder  of  the  money 
arising  by  the  sale  was  nbt  sufficient  to  pay  the  rest  of  the  debts 
^d  legacies. 

The  question  was,  whether  the  creditors  shbuld  hav6  a  pre- 
ference, and  be  first  paid  out  of  the  monies  arising  by  the  sale 
before  the  legatees,  or  whether  the  creditbr^  and  legatees  should 
be  paid  pari  passu? 

It  was  insisted  for  the  creditors,  that  the  testator  in  the  be- 
ginning of  his  will,  seemed  to  declare  his  Inteiltion,  that  hi^ 
debts  should  be  first  paid,  the  Words  and  also  importing,  that      C  ^^^  1 
after  his  debts  paid,  the  estate  shbuld  be  further  charged  with 
his  legacies* 

But  to  this  it  was  answered,  that  the  words  imported  no- 
thing more  in  the  natural  construction  bf  thetti,  than  the  tes- 
tator's meanings  that  his  estate  should  be  chkrged  both  ivith 
his  debts  and  legacies ;  and  though  the  debts  were  first  men- 
tioned, yet  that  would  not  give  them  a  preference  ;  for  if  so, 
the  first  legacy  in  a  will  must  be  first  paid,  then  the  second, 
and  so  on. 

Further  it  was  said,  that  where  an  estate  is  charged  with 
debts  and  legacies,  equity  would  give  the  preferenee  to  the 
debts,  it  being  reasonable  to  suppose  a  man  intended  to  be  just, 
before  he  was  bountiful,  for  which  was  cited  2  Vem.  405  •  as 
also  the  case  of  Petre  versus  Bruen  in  Lord  Harcourfs  time, 
which  was  thus :  a  man  before  the  statute  of  fraudulent  de- 

2b2 
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Walker  v.  vises,  devised  a  freehold  estate  to  his  second  son  and  his  heirs^ 
subject  to  the  payment  of  his  debts,  and  a  legacy  of  500/. 
And  the  question  being,  whether  the  debts  should  be  preferred 
to  the  legacy,  Lord  Harcourt  said  he  would  expound  the  tes- 
tator's meaning  to  be  what  it  ought  to  be,  to  pay  his  debts 
before  he  was  charitable,  and  in  consequence  thereof  decreed 
the  debts  to  be  first  paid.  Now  there  was  no  difference  be- 
twixt that  and  the  present  case,  for  as  here  the  copyhold  was 
not  liable  to  pay  the  debts  otherwise  than  by  the  will,  so  nd- 
ther  was  the  freehold  devised  before  the  statute  of  fraudulent 
^  devises,  unless  made  so  by  the  will.    Besides,  what  made  the 

present  case  stronger  in  favour  of  the  creditors,  was,  that  the 
devise  being  to  the  executor,  the  money  would  become  legal 
assets  and  ought  to  be  applied,  as  all  other  legal  assets,  in  a 
course  of  administration. 
[  552  ]  To  which  it  was  replied  on  behalf  of  the  legatees,  that  the 

copyhold  estate  not  being  liable  at  law  to  pay  the  testator's 
debts,  it  was  a  bounty  in  the  testator  to  make  it  so ;  wherefore 
the  creditors  were  really  in  nature  of  legatees ;  and  there  being 
no  express  preference  given  to  them  by  the  will,  they  ought  in 
equity  to  be  paid  equally  with  the  legatees. 

Lord  Chancellor :  The  words  [and  also] .  are  not  material, 
but  what  is  most  material  in  this  case  is,  that  the  devise  is  to 
the  executor,  which  must  be  taken  to  be  a  devise  to  him  to 
enable  him  to  pay  the  testator's  debts  and  legacies,  and  this 
is  assets;  and  whether  legal  or  equitable  assets,  it  is  the 
same  thing ;  for  equitable  assets  in  the  hands  of  the  execu- 
tor (1)  must  be  applied  as  legal  assets  are,  first  to  pay  debts, 
and  then  legacies ;  indeed  if  this  were  a  bare  f  trust  to  pay 
debts  and  legacies,  it  might  be  otherwise,  and  the  legatees 
might  then  have  a  right  to  be  paid  equally ;  but  this  is  not  the 
case  here. 

Decree  the  unsatisfied  creditors  to  be  paid  out  of  the  re- 
mainder of  the  money  arising  by  sale  of  the  copyhold  estate  in 
the  first  place  (3). 

t  Qwere  autem.  Whether  it  is  not  now  the  practice^  in  case  of  a  trust  for  pay- 
ment of  debts  and  legacies,  to  prefer  the  former  j  and  see  the  case  of  Greaves 
versus  Powell,  2  Vern.  248  (2). 


(1)  Vide  Deg  v.  Deg,  ante  416.  (3)  Reg.  Lib.  B.  1722,  fol.  274.  and 

(2)  So,  Bradgate  v.  Ridlington,  Mos.     1728,  fol.  265. 
56  (z). 

(*)  Maylin  v.  Hoper,  Ca.  temp.  Hardw.  206.    Kidney  v.  Cousmak^r,  W 
VcB.154.  ^ 
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CROMPTON  &  al*  versus  SALE  &  al'.  Casb  182. 

Thomas  Boddington  by  will,  dated  the  20th  of  August  1 726,  ^j'/^^*"^"^" 
gave  to  his  sister  the  defendant  JUary  Potter  an  annuity  of  j  jg.    ^^  ^'^^^ 
101.  payable  quarterly  during  her  life,  clear  of  all  taxes,  and  to  205.  pi.  9. 
his  niece  EUzabeih  Potter,  daughter  of  his  sister  Mary  Pot-  ^ja  ^ves  an 
ter,  an  annuity  of  5/.  to  be  paid  quarterly  during  her  life,  and  ^^^^jf^^^^^f' 
to  his  niece  the  defendant  Martha  Nicholls  an  annuity  of  101.  bis  niece  A. 
and  to  her  daughter  Elizabeth^  an  annuity  of  51.  the  said  an-^  lo/.^per'an- 
nuities  to  be  paid  them  quarterly  during  their  respective  lives,  "."™  '«**". 
and  gave  to  his  niece  the  defendant  Martha  Dtmmock  an  an-  makes  his 
nuity  of  10/.  and  to  her  daughter  Elizabeth  Dimmock  an  an-  Jrix^*thewife 
nuity  of  51.  the  same  to  be  paid  quarterly  to  the  said  Martha  by  will  gives 
and  Elizabeth  Dimmock   during   their  respective    lives,   and  num  annuity 
directed  that  all  the  before-mentioned    annuities   should  be  *®  5K*n!****  ^" 

and  IQL  per 

paid  by  his  wife  Elizabeth  Boddington  out  of  his  personal  annum  to  the; 
estate  tax  free,  and  made  his  wife  sole  executrix  and  residuary  ^^  upon' the" 

legatee.  contingencies 

^  of  their  sur- 

viving their  respective  mothers;  these  must  be  iateuded  additional  annuities,  and  not  in 
satisfaction  of  those  given  by  the  husband's  will ;  so  though  not  given  upon  such  contin- 
gencies, and  greater  in  point  of  duration,  yet  if  not  expressed  by  the  wife  to  be  in  satisfaction 
of  the  annuities  given  by  the  husband's  wiU,  the  Court  will  allow  them  the  annuities  given 
by  both  wills. 

Elizabeth  Boddington  the  testator's  widow,  afterwards  made 
her  will,  dated  the  6th  of  April  1728,  thereby  giving  to  the 
defendant  Elizabeth  Potter,  daughter  of  the  said  Mary  Potter, 
an  annuity  of  5/.  to  be  paid  quarterly,  to  hold  to  her  and  her 
heirs  for  ever,  in  case  site  should  survive  her  mother  Mary 
Potter,  and  not  otherwise;  and  gave  to  the  said  Elizabeth 
Nicholls,  second  daughter  of  her  niece  Martha  Nicholls  an 
annuity  of  52.  to  be  paid  her  quarterly,  free  from  taxes,  to  hold 
to  her  and  her  heirs  for  ever,  in  case  the  said  Elizabeth 
Nicholls  should  survive  the  testatrix's  sister  Mary  Potter,  to 
her  niece  the  defendant  Martha  Dimmock  an  annuity  of  10/. 
to  hold  to  her  and  her  heirs  for  ever,  and  to  her  daughter  the  [  554  ] 
defendant  Eliz.  Dimmock  an  jinnuity  of  51.  to  hold  to  her  and 
her  heirs  for  ever ;  all  the  said  annuities  to  be  paid  quarterly  at 
Lady-day,  Midsummer,  Micliaelmas,  and  Cliristmas  ;  and  the 
payments  to  begin  at  such  of  the  said  quarter-days  as  should 
first  happen  next  after  her  decease ;  and  directed  that  all  the 
said  annuities  should  be  charged  upon  and  pud  out  of  her  per« 
sonal  estate  by  the  defendant  John  Norman,  until  a  purchase  . 
could  be  made  for  the  more  sure  payment  thereof,  and  the 
testatrix  directed  that  John  Norman  should  lay  out  the  sum 
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CROMrroN  of  lOOOI.  or  such  other  sum  of  money  as  should  be  suiBcient 
to  make  a  purchase  of  some  freehold  lands  of  inheri^nce  with- 
in 50  miles  of  London^  and  settle  the  same  for  the  more  sure 
payit^ent  of  uP  these  annuities,  which  lands  should  only  bf 
subject  to  ttie  payment,  thereof ;  but  if  any  of  the  rents  re- 
mainedi  such  surplus  should  he  yearly  divided  among  the  an- 
nuitants in  proportion  to  their  respective  annuities,  a^d  ap- 
pointed John  Norman  sole  trustee  to  pay  them  during  h^  life, 
and  such  other  persoju  or  persons  and  their  heirs,  as  he  should 
appoint  trustee  or  ti[ustees  to  pay  the  same  after  his  death,  and 
%o  receive  the  rent  of  the  estates  so  to  be  purchased  for  that 
purpose. 

The  question  was,  whether  the  annuities  given  by  the  will 
of  EUzobeth  Boddington  to  fllizaJkeik  Potter^  Elizabeth 
Nu^hoUSf  MarihOf  Djanrji^ck,  and  Elizabeth  IHmnjmkj  should 
be  taken  as  a  satisfaction  of  the  tike  annuities  given  to 
them  by  the  tyiU  of  niomas  Bqddingto^,  (they  ^^ag  be- 
queathed by  her  who  having  her  husband's  personal  estate,  was 
become  a  debtor  in  respect  thereof,  and  consequently  migkt 
intend  the  lega.cies  in  satisfaction  of  such  debt)  or  whether 
they  should  have  the  several  annuities  given  to  them  by  both 
the  wills  ? 
[  555  ]  -^^^  Chancellor :  Ui,  As  to  the  annuities  given  by  the  will 

of  Elizabeth  Boddington  to  the  defendant  Elizabeth  Potter 
and  Elizabeth  NichollSy  these  being  given  upon  the  contin- 
.gencies  of  their  surviving  their  respective  ipothers,  there  can  be 
no  pretence  to  say  they  shall  be  a  satisfaction  of  the  annuities 
given  them  absolutely  by  the  testator  Tliomas  Boddingion's 
wilL 

2dlj/,  As  to  the  annuities  given  to  the  defendants  Marlha 
and  Elizabeth  IHmmock  by  the  will  of  the  testatrix,  al- 
though they  be  of  the  same  yearly  value,  and  greater  in  point 
of  duration  than  those  given  by  the  testator  s  will,  yet  as 
she  has  not  declared,  that  the  one  shall  be  a  satisfection 
for  the  other,  I  see  no  reason  why  it  may  not  be  supposed 
the  testatrix  intended  to  be  kind  as  well  as  just  to  her  hus- 
band's relations,  and  to  make  an  addition  to  what  he  had  given 
them. 

Wherefore  decree  (I)  that  the  defendants  Martha  and  Eli- 
ZQbeith  .Dimmoc}c  shall  have  the  several  annuities  givei)  them  by 
both  wills,  and  that  tlie  other  defendante  Elizabeth  Potter  and 


(1)  Reg.  Lib.  A.  1728,  &h  i81^  by.  thq  nam^  o£  Cron^pti^  y,  J9^tnoek 
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Elizabeth  JJkholU,  besides  what  is  given  them  by  the  testator,    Crompton 
shall  also   have  the  annuities  given  them  by  the  will  of  the 
testatrix,  if  they  survive  their  respective  mothers  (1). 

(1)  Vide  Nuffield  v.  Smith.  2  Vera.  1  Vez.  601.  Barret  v.Beckford,  1  Vez. 

858.    Chidley  v.  Lee,  Pre.  Cba.  228.  519.  Attorney  General  v.  Hird,  I  Bro. 

Mackdowell  v.  Halfpenny,   2    Vern.  C.C  \70.  Duke  of  Somerset  y.  Duchess 

484.    Davison  v.  Goddard,  Gilb.  Rep.  of  Somerset,  I  Bro.  C.  C.  309.  (Note.) 

65.  Meredith  v.  Wynn,  Pre.  Cha.  314.  Hanbury  v.  Hanbury,  2  Bro.  C.  G.  352, 

Wood  V.  Briant,  2  Atk.  521.     Clark  v.  529  («). 
Sewell,  3  Atk.  96.    Seed  v.  Bradford, 


(x)  Chancers  case,  ante,  1"  vol.  410.    Lee  v.  Brown,^  4  Vcs.  362.    Jobon  v. 
€o//tA«,  4  Ves.  483. 


DE  [  556  ] 


TERM.  S.  MICHAELIS,  1729. 


HAWKINS  versus  CROOK.  Case  183. 

This  bill  was  brought  by  Thomas  Hawkins  brother  and  heir  of  At  the  Rolls. 
John  Hawkins,  to  set  aside  his  brother's  will  dated  the  1st  of  Mos.  294.383. 
December  1727,  whereby  the  testator  had  devised  his  real  and  Jyg**' f^' ^^' 
personal  estate  to  the  defendant  Japhet  Crook,  charging  the  Takiu^  a  bHi 
same  with  some  legacies  and  charities  ;  the  bill  suggested,  that  ^^  of  "lone 
the  defendant  had  obtained  this  will  by  fraud  and  imposition,      ftanding,  it 

^  '  having  t)eeii 

formerly  the  practice  to  put  the  plaintiff  to  make  proof  of  the  substance  of  the  bill  thouf^h 
the  defendant  stood  out  to  the  last  process.  But  latterly  the  practice  has  been,  that  if  the 
defendant  appears  to  a  biU  and  stands  out  in  contempt  to  a  sequestration,  the  cause  is  set 
down  to  be  heard,  and  the  record  of  the  bill  produced  and  taken  pro  confesso ;  but  if  time  be 
^ven  to  a  defendant  to  answer,  though  after  the  sequestration,  and  though  the  answer  be  re- 
ported insufficient,  yet  the  biU  shall  not  be  taken  pro  confesso. 

The  defendant  Crook  having  appeared  to  the  bill,  stood  in 
contempt  to  a  sequestration  for  not  answering ;  whereupon  the 
plaintiff  obtained  an  order  for  setting  down  the  cause,  to  the 
intent  the  bill  might  be  taken  pro  confesso  ;  but  the  defendant 
having  procured  an  order  for  putting  off  the  cau&e  for  some 
few  days,  in  the  mean  time  put  in  an  answer,  to  which  the 
plaintiff  took  above  twenty  exceptions,  and  the  answer  beiAg  [  557  ] 
reported  insufficieiit  as  tp  most  of  thes^^  the  plaintiff  i^rved 
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Hawkink  if.  the  defendant  with  a  subpoena  for  a  better  answer ;  whereupon 
the  defendant  put  in  a  second  answer^  which  was  also  reported 
insufficient  in  near  twenty  exceptions ;  eighteen  of  which  were 
in  relation  to  letters  written  by  the  defendant  to  the  testator 
Hawkins^  the  bill  prayhig  a  discovery,  whether  the  defendant 
did  write  such  letters :  and  these  being  in  the  hands  of  the 
plaintiffs  clerk  in  courts  and  the  defendant  (having  been  all 
along  from  the  time  of  exhibiting  the  bill  in  the  prison  of 
B,  R.  upon  account  of  a  criminal  prosecution)  applied  to  the 
plaintiff's  clerk  in  court,  offering  him  a  guinea,  to  bring  the 
letters  to  him  in  the  King's  Bench  prison,  that  he  might  be 
enabled  to  answer  concerning  them,  and  also  petitioned  the 
Master  of  the  Rolls  that  the  plaintiffs  clerk  in  court  might  at- 
tend the  defendant  in  the  prison  of  JB.  R,  suggesting  in  his 
petition,  that  he  could  not  otherwise  put  in  a  full  answer. 

But  this  being  only  two  days  before  the  cause  was  to  come 
on,  in  order  to  take  the  bill  pro  confessOy  and  after  two  insuf- 
ficient answers,  the  Master  of  the  Rolls  took  it  to  be  for  delay 
only,  and  refused  the  petition ;  whereupon  the  defendant  put 
in  a  third  answer,  setting  forth  that  he  could  not  answer  posi- 
tively as  to  these  several  letters,  having  had  no  opportunity  of 
seeing  them,  but  that  he  did  believe  he  wrote  such  letters,  and 
also  answered  the  other  two  exceptions.  This  answer  was  put 
in  on  the  Saturday,  and  the  cause  came  on  the  Monday  follow- 
ing, when  I  moved  that  the  defendant  might  have  farther  time 
to  answer. 

Because,  Ist^  The  practice  of  taking  a  bill  pro  confesso  is  not 
of  long  standing,  the  ancient  way  being,  to  put  the  plaintiff  to 
[  558  ]  make  proof  of  the  substance  of  the  bill,  though  the  defendant 
had  stood  out  to  the  last  process,  a  sequestration.  1  Vem.  224. 
Sir  James  Johnson  versus  Desminere.  In  1  Vem.  247.  Gibson 
v.  Scevington,  the  Court  appeared  to  be  in  doubt,  whether  it 
should  grant  such  an  order ;  and  indeed  the  consequence  of  it 
was  extraordinary,  to  take  every  thing  pro  confesso  which  the 
fruitful  fancy  of  a  counsel  could  invent,  suggest,  or  put  into  a 
bill,  and  make  all  pass  for  truth.  2d/y,  The  reason  of  this 
order  must  be,  that  the  defendant  appearing  and  refusing  to 
put  in  any  answer  at  all,  the  plaintiff  is  by  that  means  incapable 
of  joining  issue,  and  deprived  of  the  opportunity  of  examining 
any  witness ;  whereas  when  the  defendant  puts  in  an  answer, 
though  it  be  insufficient,  yet  the  plaintiff  has  it  then  in  his 
power  to  reply,  and  prove  his  whole  bill,  consequently  is  not 
without  remedy.  Sd/y,  There  can  be  no  precedent  produced 
for  this  I  and  what  makes  the  present  case  still  the  harder  is; 
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that  by  this  order,  not  only  what  ha^  not  been  answered  would  ^^^j* ''' 
be  taken  pro  confesso,  but  ev«.n  such  part  as  was  sufficiently 
answered ;  and  it  seemed  very  strange,  when  the  Master  said 
the  defendant  had  answered  all  the  bill,  except  such  a  part  of 
it,  and  the  plaintiff  acquiesced  under  such  report,  that  the 
Court  should  now  be  desired  to  look  upon  that  as  confessed,  - 
which  the  defendant  in  fact  upon  his  oath  had  well  and  suffi- 
ciently denied.  4^/iIy,  This  was  stranger  yet,  when  all  the 
parts  of  the  bill  which  contained  any  charge  of  fraud  had  been 
denied,  and  only  some  letters  not  answered  to,  which  the  de- 
fendant being  a  prisoner  could  not  see  nor  have  access  to, 
though  the  same  had  been  left  in  the  hands  of  the  plaintiff's 
clerk  in  Court. 

On  the  other  side  it  was  said,  that  this  order  for  taking  the 
bill  prO'Confesso  was  usual,  when  no  answer  was  put  in,  and  an 
insufficient  answer  being  as  no  answer,  the  order  was  there-  [  559  ] 
fore  regular ;  that  though  the  Court  had  afterwards  indulged 
the  defendant  in  giving  him  farther  time,  yet  he  having  made 
an  ill  use  of  such  indulgence,  deserved  no  favour ;  and  it  was 
no  answer  to  say,  that  by  an  insufficient  answer  the  plaintiff  is 
put  into  a  condition  to  examine  his  witnesses,  and  prove  his 
whole  bill,  since  the  justice  of  this  Court  was  not  thereby  satis- 
fied ;  for  the  plaintiff  was  entitled  to  have  a  discovery  from  the 
defendant,  and  (it  might  be)  of  such  facts  as  could  not  be 
otherwise  proved  by  the  plaintiff;  therefore  it  was  just  to  say 
in  this,  as  well  as  in  Other  respects,  that  an  insufficient  answer 
was  no  answer.  That  farther,  this  method  of  equity  in  taking 
a  bill  pro  confesso  was  consonant  to  the  mle  and  practice  of 
courts  at  law,  where,  if  the  defendant  makes  default  by  nihil 
dicity  judgment  is  immediately  given  in  debt,  or  in  all  cases, 
where  the  thing  demanded  is  certain;  but  where  the  matter 
sued  for  consists  in  damages,  a  judgment  interlocutory  is  given, 
after  which  a  writ  of  inquiry  goes  to  ascert^n  the  damages,  and 
then  follows  the  judgment  final. 

Whereupon,  although  no  precedent  was  cited  in  the  case,  the 
bill  was  in  part  read,  and  his  Honour  the  Master  of  the  Rolls 
pronounced  his  final  decree,  for  the  defendant  to  account  for 
the  rents  and  profits  received  by  him^  that  there  should  be  a 
perpetual  injunction,  and  a  reconveyance. 

But  an  appeal  (a)  being  brought  from  this  decree  before  (n)  Julvf 730< 
Lord  Chancellor  King,  his  Lordship  (1)  differed  in  opinion,  eeilor  Kmg. 


(1)  ''  His  Lordship  is  of  opinion  and    "  said  plaintiff's  bill  in  this  case  cannot, 
"  doth  declare,  that  the  matter  of  the    ''  and  therefore  is  not  to  be  decreed  pro 
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HAWf  IK9  V. 

•  Ckook.' 


[560  ] 


ol)serviog  that  though  io'tbis  case  there  was  m  order  for  a  se- 
questration before  any  answer  put  in,  yet  the  Court  would  con- 
sider how  matters  stood  when  the  decree  to  take  the  bill  pro 
confesso  was  made ;  it  was  sufficient  there  was  at  that  time  an 
answer  put  in,  and  that  it  was  an  answer,  plainly  appeared,  nay 
had  been  admitted  to  be  so,  even  by  the  plaintiff  himself,  when 
he  sued  out  process  for  a  better,  since  it  could  not,  with  any 
propriety  of  speech,  be  called  a  heiter  answer,  unless  there  was 
some  aiiswer  put  in  before.  That  here  was  also  a  third  answer, 
which  must  be  admitted  to  be  a  full  one,  because  not  refenred 
for  insufficiency.  Now  h^  could  not  (he  said)  reconcile  it  to 
reason  or  common  sense,  that  a  defendant  should  be  said  to 
confess  the  whole  bill  to  be  true,  when  it  appeared  by  the 
Master's  report,  (which  was  a  record  of  the  same  court)  that 
he  had  answered  the  greatest  part  of  it,  and  when  the  plaintiff 
himself  had  taken  the  first  answer  to  be  an  answer  in  part,  by 
serving  the  defendant  with  process  to  put  iu  a  better. 

Wherefore  the  decree  at  the  Rolls  for  taking  the  bill  pro  cm- 
fesso  was  reversed. 


'*  confesso  against  the  said  defendant 
*'  Crook  for  want  of  an  answer,  because 
it  appears  by  the  records  of  this  Court, 
that  the  said  defendant  hath,  by  leave 
of  this  Court,  put  in  an  answer  to  the 
said  plaintiff*s  bill,  which  was  accept- 
"  ed  as  an  answer  thereto,  by  the  plain- 
tiff's putting  in  exceptions  to  the  said 
'  answer,  and  receiving  the  costs  of 
such  insuffieient  answer  and  taking 
*'  out  a  iubpoena  for  the  said  defendant 
"  to  put  in  a  better  answer,  and  the 
*'  said  defendant  afterwards  put  in  two 
"  other  answers  to  the  said  plaintiffs 
*'  bill,  and  although  the  two  first ^of  the 
*'  said  answers  were  insufficient  in  se- 
*^  veral  points,  yet  the  said  defendant 
'*  Crookf  hath  thereby  denied  several 
'*  material  parts  in  the  said  plaintiff's 
*'  bill,  therefore  his  Lordship  conceived 
**  that  the  said  defendant  Crook  cannot 
*^  in  this  case  be  said  either  to  put  in 
*'  no  answer  to  the  said  bill^  or  be  pre- 


t( 


ft 


tt 


€t 


€€ 


tt 


tt 


tt 


ft 


''  sumed  to  confess  the  said  pjainttf  s 
"  bill,  for  that  in  several  material  parts 
thereof  he  hath  by  his  answer  denied 
the  same,  and  especially  as  bis  last 
answer  is  unexcepted  to,  and  that  if 
"  such  decree  pro  confesso  were  nuide, 
'^  it  would  notwithstanding  his  said 
^'  answer  put  in  as  aforesaid,  bar  him 
"  of  all  manner  of*  defence  against  the 
"  said  plaintiff's  bill :  and  doth  there- 
"  fore  order  that  the  said  decree  for 
taking  the  said  plaintiff*s  bill  pro  con- 
fesso  be  discharged,  and  that  ^e 
"  parlies  be  at  liberty  to  proceed  io 
"  this  cause  on  the  said  bill  and  answers 
"  according  to  the  course  of  the  Court* 
Reg.  Lib.  A.  1729.  fol.  459.  Sed  vide 
Iiord  Hardwicke's  observations  on,  and 
objections  to,  this  case  in  Davis  v. 
Davis,  2  Atk.  ^L  Lady  Abergavennt/ 
V.  Lady  Abergavenny,  2  £q.  Ca.  Ab. 
179.  pi.  5  {z). 


ft 
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(z)  See  also  Williams  v.  Thompson,  v.  Griffith,  ib.  in  not.  and  Dick.  S16» 

S  Bro.  C.  C.  S79.   Attorney  General  v.  474.     Heame  v.   Ogilvie,  Sidgier  t* 

Young,  3  Yes.  209.   Jopling  \.  Stuart,  Tyte^  11  Ves.  77i  202. 
4  Ves.  619.    Turner  v.  Turner.  Bacon 
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PROUD  versus  TURNER.  C^**  !?<• 

A  9ATHEE  had  several  children,  and  in  hia  life^time  advanced    I^y^  <^^ 
in  part  one  of  them.    The  child  thus  advanced  in  part  died  ^^  2Eq  Ca  Ab 
his  father's  life-lime,  leaving  issue,  afterwards  the  father  died  448.  pi.  u. 
intestate,  possessed  of  a  considerable  personal  estate,  the  issue  y^^es  one  of 
of  the  dead  child  must  brinir  into  hotchpot  what  their  father  hiscfaildreQin 

^^  *  part,  and  the 

received  in  part  of  advancement,  as  he,  if  living,  must  have  child  dies 
done,  in  regard  the  issue  stands  in  the  place  and  stead  of  the  theDT^e?ather 
lather,  claims  under  him,  and  cannot  be  in  a  better  condition  dies  intestate; 
than  their  father,  if  living,  would  have  been,  and  had  claimed  the  dead  child 
hia  distributive  share-     Admitted  by  Mr.  SoUcitor  TaUot  of  jljj^^ugy* 
counsel  for  the  children  of  the  deceased  child.  share,  shall 

briD^  ioto 
hotchpot  what  their  father  had  received. 


MARY  GOODALl.  an  Infiuit  &  ar    Plaintift;  [561] 

CHARLES  HARRIS  &  al'  Defendants.  case  185. 

Henry  Goodall  yeoman  being  seised  in  fee  of  a  real  estate  of  ^^^^^^ 
36/.  per  aimum,  and  possessed  of  a  personal  estate,  of  450/.  by  ^^  235. 
will  dated  25th  January  1723^  devised  ail  his  real  and  persona)  2  Eq.  Ca.  Ab. 
estate  to  his  daughter,  with  a  devise  over,  in  case  the  daughter  one  of  the' 
died  before  twenty-one  or  marriage,  and  made  the  defendant  5"*"J!*°*  °^. 
Charles  Harris,  Cowper,  and   Treacle,  guardians  to  his  said  of  about  nine 
daughter,  desiring  them  to  take  care  of  the  infant  and  of  her  ^^  ^*^' 
estate  during  her  minority ;  and  the  testator  dying  in  jfyril  from  a  board- 
1725,  administration  was  granted  to  the  guardians  during  th^  and  marries 
minority  of  the  daughter.  Jl," 'iho  hT 

no  estate ;  the  Court  ordered  the  ^ardian  to  produce  the  pirl  in  Court,  and  then  committed 
her  to  the  other  cuardian,  ordering  an  information  to  be  brought  against  the  guardian  who 
married  the  ward  to  her  disparagement ;  but  held  this  to  be  no  contempt,  the  ward  not  being 
under  the  immediate  care  of  the  Court. 

Cotvper,  one  of  the  guardians,  educated  the  daughter  under 
him  while  he  lived ;  but  he  dying  in  May  last,  she  was  placed 
at  a  boarding  school  at  Salisbury  by  the  surviving  guardians, 
and  afterwards  the  defendant  Harris,  one  of  the  guardians 
taking  the  infant  from  the  boarding-school,  married  her  (being 
then  of  the  age  of  nine  years  and  three  months)  to  his  own 
son  Francis  Harris,  who  had  no  estate,  and  was  an  apprentice 
to  a  peruke-maker. 

Lord  Chancellor  on  motion  ordered  Harris  the  guardian  to 
bring  into  court  this  infant  whom  he  had  married  to  his  son^ 
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G^DALL  V.  and  that  he,  his  son,  and  the  infant  should  attend,  who  accord- 
ingly all  attending, 
[  562  ]  Mr.  Vemey  moved,  that  though  the  defendant  Harris  was  a 
testamentary  guardian,  yet  having  in  so  perfidious  a  manner 
broken  his  trust,  and  married  his  ward  to  his  own  son  who  was 
worth  nothing,  the  Court  of  Chancery,  the  guardian  of  all 
infants,  and  which  had  a  superintendency  and  cognizance  of  all 
trusts,  ought  to  commit  this  perfidious  guardian,  and  not  suffer 
the  girl,  now  but  nine  years  and  three  months  old,  to  continue 
to  cohabit  with  her  husband,  who  having  no  estate  ought  not  to 
be  indulged  with  opportunities  of  inveigling  her,  and  prevent- 
ing her  from  disagreeing  to  the  marriage  when  she  should  come 
to  the  age  of  twelve  years,  which  it  would  be  for  her  interest 
to  do ;  and  therefore  it  was  prayed,  that  the  Court  would  com- 
mit the  custody  to  any  other  person,  it  being  doubted  whether 
the  other  guardian,  who  was  in  fFiUshire,  would  take  her,  and 
it  was  not  proper  to  intrust  this  guardian  any  longer  with  the 
custody  of  the  infant 

Lord  Chancellor :  The  infant  girl  never  having  been  under 

the  care  of  the  Court,  nor  committed  by  the  Court  to  the 

(a)  Vide  ante  custody  of  the  defendant  Harris,  I  do  not  think  this  (a)  an 

Ew^.'^ildy'  in^roediate  contempt  of  the  Court;  but  then  it  is  a  very  ill 

Shaftetbuiy.    thing  in  the  guardian  to  marry  this  child  to  his  own  son,  and 

punishable  by  an  information ;  and  I  will  have  this  guardian 

bound  over  with  sureties  to  be  taken  by  the  Master,  to  appear 

and  answer  to  an  information  to  be  exhibited  by  the  Attorney 

General  against  him. 

As  to  the  child  let  her  be  delivered  over  by  this  knavish 
guardian  to  the  other  guardian  Treacle,  but  he  being  at  present 
in  the  country,  the  child  shall  be  placed  with  the  plaintitfs 
clerk  in  court,  to  be  by  him  delivered  to  Treacle,  who  (it  is  to 
be  presumed)  will  act,  as  he  has  not  yet  renounced  the  guar- 
dianship; and  let  it  be  done  this  afternoon,  otherwise  Harris 
the  guardian  to  stand  committed  (1). 


(1)  Reg.  Lib.  A.  17«9.  fol  «7. 


DE  [  563  ] 


TERM.  S.  HILLARII,  1729. 


COKER  versus  FAREWELL.  Casb  186. 

On  the  hearing  of  this  cause,  the  ZfOrd  Chancellor  directed  an  LordCbanctl* 
issue  to  he  tried  at  the  then  next  assizes  at  Dorchester^  whether  Mistcr^of  °ie 
by  the  general  words  of  the  deed  in  question,  the  lands  in  ques-        AolU. 
tion  were  intended  to  pass ;  whereupon  at  the  trial,  and  which.  >  ^-  Ca.  Ab. 
was  by  a  special  jury^  a  verdict  passed   for  the  plaintiff;  but  iSwaQ.390.ii* 
upon  a  motion  for  a  new  trial,  it  being  sent  by  the  hord  CAan-  ^,^^^^1**' 
ceUor  to  the  Judge  to  certify,  whether  this  was  proper  to  be  former  trial  of 
tried  again,  Mr.  Justice  Price  did  certify,  ''  that  evidence  was  twixt  the  same 
'^  given  on  both  sides,  and  that  he  should  have  thought  this  case  ^^f'*  ^^ 
'^  proper  to  be  tried  again,  but  that  one  of  the  witnesses  ex-  examined  in 
"  amined  for  the  plaintiff  was  since  dead,  by  means  whereof  the  case^hc  tos* 
<'  plaintiff  might  suffer  on  such  new  trial,  and  that  therefore  he  ^ot  ooiy  bis 
^'  rather  inclined  against  any  new  trial.''  may  be  read, 

but  what  he 
swore  at  the  former  trial  may  be  ^ven  Is  evidence. 

After  which  certificate,  there  was  another  motion  for  a  new 
trial  5  and  the  Master  of  the  Rolls  being  present  in  court,  and 
his  Lordship  desiring  his  thoughts  on  this  matter,  his  Honour 
said,  the  only  objection  to  the  new  trial,  appeared  to  be  the  death 
of  the  witness,  and  though  it  had  been  said,  that  the  weight  of  [  554  1 
a  living  witness  would  be  greater  than  depositions,  yet  it  was 
his  opinion,  that  since  this  witness  had  been  examined  in  the 
cause,  and  was  dead,  the  depositions  might  be  read ;  also,  as 
the  testimony  which  the  witness  bad  given  at  the  former  trial, 
might  be  given  again  in  evidence  against  the  same  parties  (2), 
he  should  rather  think,  that  the  other  side  had  suffered  by  the 
death  of  the  witness,  since  they  had  thereby  lost  the  advantage 
of  cross-examining.  And  the  Court  ordered  a  new  trial  to  be 
had  at  the  bar  of  the  Common  Pleas,  where,  after  a  very  long 


(z)  Pyhe  V.  Crmichy  ]  Lord  Raym.    Rex  v.  Jolliffe,  4  T.  R.  890.  Mayor  qf 
730.  Lord  Palmerstoii's  case^  ciUd  in    Doncof^er  v.  Day,  3  Taunt.  S6S. 
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CoKBB  tf.      evidence  on  both  sides,  the  jury  found  a  verdict  for  the  defend- 
ant, which  was  contrary  to  the  former  verdict. 

And  now  a  trial  was  again  moved  for ;  upon  which  it  being 
sent  back  to  the  Judges  of  C.  B,  to  know  whether  this  cause 
was  proper  to  be  tried  again,  the  Chief  Justice  acquainted  the 
Lord  Chancellor^  that  there  had  been  very  strong  evidence  given 
on  each  side^  insomuch  that  he  could  not  have  blamed  the  ver- 
dict, on  which  side  soever  it  had  been  given,  and  that  he  could 
not  say  this  verdict  was  against  evidence. 

Afterwards  another  application  was  made  for  a  new  trial, 

when  it  was  insisted,  that  this  matter  .relating  to  an  inheritance, 

it  would  be  very  hard  to  have  the  right  determined  by  one 

trial,  though  at  bar,  and  divers  cases  were  cited,  where  new  trials 

r«)  S«e  the      ^^^^  granted  after  a  trial  at  (a)  bar ;  and  this  ought  the  rather 

caseof  i«irh-  to  be  done  in  the  present  case,  where  there  had  been  vet^ict 

ton,  voL  ]^  *  against  verdict,  and  consequently  the  matter  seemed  to  be  left 

?^*'  at  large. 

But  the  Chancellor  and  the  Master  of  the  RolU  denied  a  new 
trial ;  saying,  otherwise  there  would  be  no  end  of  suits ;  that  a 
[  565  J      trial  at  bar,  where  more  time  might  be  allowed,  and  the  party 
was  put  to  more  expence,  was  of  greater  weight  than  one  by 
nisi  priiiS  ;  that  the  intent  of  the  Court  in  sending  the  canse  to 
be  tried  at  bar  was,  that  it  might  be  final ;  but  this  case  was  the 
stronger,  as  the  issue  to  be  tried  related  only  to  the  intention 
of  the  party,  and  not  any  legal  title,  which  question  might  hare 
been  determined  at  the  hearing,  without  ever  sending  it  to  a 
trial ;  and  here  being  a  trial  at  bar^  this  might  justly  claim  a 
preference  to  a  trial  by  nisi  priuSy  and  was  sui&cient  to  satisfy 
the  conscience  of  the  Court ;  but  that  still,  if  the  party,  against 
whom  the  decree  was,  thought  he  had  a  legal  title,  the  Court 
did  not  debar  him  of  that  (1). 


(1)  Reg.  Lib.  A.  1729.  fol.  800.  by  the  name  of  Farewell  v.  Coker. 


Case  187.  CHAPMAN  &  al',  versHs  MONSON  k  e  contra. 

Lord  Chancel*  ThS  plaintifis  in  the  original  biU  were  occupiers  of  meadow 

"'®'     and  pasture  ground  within  the  parishes  of  Burgh  and  fFinilwrp, 

I'S*.^  A?"  ^"  *^  ^^^^  ^  Xrwcoiw,  but  did  not  inhabit  within  either  of 

367.  pi.  S.  Fitii^b.  U9.  Barnanl.  B.  R.  392.  A  modos,  that  creiy  occupier  of  land  within 
^^  Pf^  ^  A.  tiving  out  of  the  Mrisb,  sbaU  p«f  •  peuoT  an  acre  for  aU  pastart  lattd  widilo 
«•  ptolb,  bat  tf  IK  Km  viUiia  tke  pariOi,  to  pay  6the«  IB  kiad,  a  good  modiB 
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*  the  saf  d  parishes,  and  they  brought  their  bill  on  behalf  of  iliem-    ^Sl*''"  J*^  ^ 
selves  and  others,  oceopiers  of  lands,  and  who  did  not  inhabit 
within  either  of  these  parishes,  to  establish  a  modm  for  tithes. 

The  moduM^  as  laid,  was,  that  in  the  two  parishes  of  Bixrgh 
and  Winthorpy  the  Bishop  of  Lincoln  for  the  time  being  was 
impropriator,  and  the  defendant  Mr.  Monson  lessee  for  three 
lives  under  the  Bishop ;  the  parishes  were  near  the  sea,  and 
consisted  ehiefly  of  marsh-lands ;  and  the  modus,  as  to  the 
parish  of  Burgh  was,  that  every  person  not  inhabiting  within 
the  parishes  of  Burgh  and  Winihorpf  occapying  any  meadow 
and  pasture  land  within  the  parish  of  Burgh,  had  time  out  of  [  566  ] 
mind  paid  to  the  appropriator  of  the  parish,  his  farmer  or  tenant, 
on  every  Good- Friday,  or  as  soon  after  as  demanded,  the  sum 
of  4d,  per  acre  every  year  as  a  modus,  in  satisfaction  for  all 
tithes,  and  so  proportionably  for  every  greater  or  lesser  quantity. 

And  the  same  custom  {mutatis  mutandis)  was  laid  for  the 
occupiers  of  meadow  and  pasture  lands  within  the  parish  of 
fFinthorp,  not  inhabiting  within  the  parishes  of  fFinthoi-p  or 
Burgh,  that  they  should  be  privileged  from  paying  of  tithes  in 
kind,  paying  a  modus  of  4d.  per  acre  for  every  acre  of  meadow 
or  pasture  within  the  said  parish  of  Winthorp,  and  so  in  pro- 
portion for  any  greater  or  lesser  quantity. 

The  defendant  Mr.  Monson  demurred  to  the  bill,  for  that  it     •  * 

appeared  on  the  face  thereof,  that  this  was  an  unreasonable 
modus,  as  it  favoured  foreigners,  not  inhabitants  within  the 
parish,  more  than  those  who  were  inhabitants,  and  bore  the 
chargeable  and  burthensome  offices  of  the  parish;  also,  because 
the  modus  was  uncertain,  and  not  permanent,  and  in  one  year 
tithes  might  be  paid,  and  in  the  next  a  modus,  but  in  the  third 
year  tithes  in  kind  again,  for  which  were  cited  1  Leo,  116.  and 
I  Keb,  602.  Bawdry  v.  Bushelt,  where,  upon  a  motion  for  a 
prohibition,  the  whole  Court  held  this  to  be  an  unreasonable 
modus;  and  particularly  in  Keb.  it  is  said,  to  be  an  invention 
to  cheat  the  parson. 

Lord  Chancellor  took  time  till  the  next  day  to  look  into  the 
books,  and  then  declared  he  did  not  approve  of  the  reason 
given  in  Lemnz,  that  the  inhabitants  ought  to  be  more  favour- 
ed in  the  modus  than  the  foreigners,  in  regard  the  inhabitants 
were  liable  to  the  repairs  and  vestments  of  the  church ;  whereas  [  567  ] 
by  the  resolution  in  Jeffery*s  case,  5  Co.  66.  i.  a  foreigner  oc- 
cupying lands  within  the  parish,  though  living  out  of  the  parish, 
is  liable  to  the  repairs,  and  to  be  taxed  even  to  the  ornaments 
of  the  church,  there  being  no  reason,  but  that  as  he  is  an  in- 
hahitftnt  in  one  respect,  he  should  be  so  in  all,  as  to  paying  tates 
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Chapman  v. 

MONSON. 


lor  King,  Mr. 
Justice  Rby- 
Holds,  and 
Mr.  Justice 

FOETBSCUE. 


[568] 


and  taxes ;  and  his  Lordship  called  this  a  sudden  opinion  upon 
a  motion,  and  therefore  would  not  allow  the  demurrer. 

Afterwards  in  Hill,  term  1729,  this  cause  coming  on  to  be 
heard,  Lord  Chancellor  desired  to  be  assisted  by  Mr.  Justice 
Reynolds  and  Mr.  Justice  Fortescue^  who  being  present,  and 
the  custom  being  declared  by  the  Court  to  be  well  proved,  the 
only  question  was,  whether  the  modus  was  good  in  law  ? 

Against  the  rnodus  it  was  insisted,  that  as  tithes  are  a  revenue 
of  common  right  belonging  to  the  church,  so  every  custom  de- 
rogating from  this  common  right  ought  to  be  taken  strictly; 
that  according  to  this  custom,  if  an  inhabitant  of  the  parish  of 
Burghy  occupying  lands  within  the  parish,  should  leave  the 
parish,  and  take  an  house,  or  even  a  lodging  in  any  neighbour- 
ing parish  except  JVmthorp^  this  would  entitle  him  to  the  ad- 
vantage of  the  modus;  so  that  an  inhabitant  by  his  own  volun- 
tary act,  and  by  ^o  slight  a  one,  as  going  (perhaps)  on  the  other 
side  of  the  highway  or  hedge,  (which  possibly  may  be  the 
boundary  of  the  parish)  would  be  privileged  from  paying  tithes 
in  kind ;  that  though  it  should  be  admitted,  a  modus  would  be 
good,  that  every  inhabitant,  or  occupier  of  lands  within  the 
parish  (though  not  an  inhabitant)  should  pay  Ad.  an  acre  for 
every  acre  of  pasture  or  meadow  land  within  the  parish :  yet 
(as  in  the  principal  case)  for  a  modus  to  arise  on  so  frivolous  an 
account  as  that  of  leaving  the  parish,  and  taking  an  house  or 
lodging  in  the  next  parish,  was  unreasonable,  just  in  the  same 
manner,  as  if  there  should  be  a  modus  or  custom,  that  if  any 
inhabitant  left  the  town,  and  continued  to  occupy  lands  there, 
he  should  be  entitled  to  the  benefit  of  a  modus,  purely  on  the 
consideration  of  his  having  left  the  town,  which  surely  would 
not  be  good ;  for  the  consideration  to  entitle  a  parishioner  to  a 
moduSf  must  be  something  which  was  (originally  at  least)  for 
the  benefit  of  the  parson,  and  therefore  a  consideration  that 
the  parishioner  was  to  repair,  the  church,  would  not  be  good ; 
secus  if  the  modus  were  in  consideration  of  his  repairing  the 
chancel,  or  even  the  parson's  pew ;  but  the  parishioners  leafving 
the  parish  would  be  so  far  from  being  a  benefit  to  the  parson, 
that  it  would  turn  much  to  his  disadvantage,  by  depriving  him 
of  the  personal  and  small  tithes ;  that  every  modus  for  tithe, 
if  good,  must  be  supposed  to  have  had  a  reasonable  commence- 
ment ;   but  what  reasonable  cause  could  be  assigned  for  the 
commencement  of  this  modus,  which  so  manifestly  favoured 
mere  strangers  and  foreigners,  beyond  the  hihabitants  of  the 
place,  and  which  would  tempt  and  encourage  every  inhabitant 
to  desert  the  town,  for  the  sake  of  that  prevailing  motive,  his 
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own  interest,  by  which  means  the  parish  might  become  de-    Chapman  v. 
solate^  and  the  parson  have  no  parishioners  left  to  pteach  to. 
Again,  every  modus  in  lieu  of  tithes  must  be  supposed  to  have 
commenced  originally  by  the  agreement  and  consent  of  parson, 
patron  and  ordinary ;  but  what  could  be  imagined  to  have  in- 
duced the  parson  to  consent  and  agree  to  such  a  moduSy  by 
which  he  might  be  deprived  of  all  his  parishioners,  in  hopes  of 
getting  an  exemption  from  payment  of  tithes  ?      Also  every 
7nodus  which  conduced  to  fraud  was  an  ill  modus;  see  Degg'B 
Parson's  Counsellor  308.  cap,  16.  where  it  is  said  the  law  so     [  569  ] 
much  abhors  fraud  in  this  respect,  as  to  allow  of  nothing  which 
may  introduce  it.    In  1  Leo*  99.     Stebbs  versus  Goodlack,  the 
parson  of  Leicome  in  Berks  libelled  in  the  spiritual  court  against 
the  defendant  for  tithes  of  corn  \  the  defendant  shewed  a  cus- 
tom in  Letcome,  that  the  parson,  as  a  modus  for  the  tithe  of 
com,  should  have  the  tenth  land  sown  with  com,  and  should 
begin  his  reckoning  at  the  land  which  was  next  the  church, 
and  so  the  next  year  at  the  next  land,  &c.  and  insisted  on  this 
custom :  the  parson  thereupon  shewed,  that  the  defendant  the 
fanner  by  fraud  and  covin,  every  year  sowed  the  tenth  land^ 
very  thin  with  corn,  and  never  dunged  or  manured  it,  so  that 
the  other  nine  l^nds,  each  brought  forth  every  year  thrice  as 
much  as  the  parson's  land ;  wherefore  in  regard  the  defendant 
had  abused  the  custom,  the   parson  sued  for  tithes  in  kind. 
The  farmer  at  first  got  a  prohibition  on  account  of  the  custom, 
bui  the  parson    afterwards  had  a  consultation,  fFratf  Chief 
Justice  saying  this  custom  was  against  common  reason.     Now 
if  this  were  so,  that  a  modus  conducing  to  fraud  was  ill,  how 
can  any  modus  be  a  greater  inlet  to  fraud,  or  more  productive 
of  it  than  this,  where  some  of  the  parishioners  would  be  con- 
tinually leaving  the  parish,  and  taking  lodgings  in  the  next,  to 
avoid  paying  tithes  in  kind,  and  those  who  staid  behind,  would 
be  continually  imposing  on  tlie  parson  by  threatening  to  leave 
the  parish,  if  he  did  not  accept  of  half  his  dues ;  besides,  every 
modus  in  lieu  of  tithes  ought  to  be  certain  and  permanent;  in 
Salk.  656.  Archbishop  of  York  versus  Duke  of  Newcastle^  it  is 
said  by  the  Judges  (though  in  other  matters  they  differed)  that 
a  m^odus  must  be  an  annual  profit  both  certain  and  permanent ; 
and  the  words  in  Deg.  308.  are,  .'^  that  every  modus  must  have 
'^  continuance,  and  cannot  be  good  at  one  time,  and  sleep  at      [  570  ] 
'^  another.''    That  as  reason  was  thus  against  the  custom,  so* 
there  were  two  express  authorities,  (viz.)    1   Lev.   116.  and 
1  Keb»  602.  and  though  the  reason  in  1  Xev.  might  go  a  little 
too  far,  in  saying  the  custom  ought  rather  to  favour  the  pa- 
VoL.II.  2f 
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Cii  AFMAir  »•  tiahiimen  than  foreigner!,  hy  reaaoo  that  the  pi^rishioneris  were 
at  the  charge  of  repairing  the  chureh,  where^  even  foreignera 
were  liable  to  be  taxed  for  that  purpose  if  they  occupied  lands 
within  the  parish  $  yet  so  far  it  might  be  urged  in  favour  of  in- 
hi^Mtants  beyond  foreigners,  that  diey  were  liable  to  burdepsome 
offices,  as  church-wardens  and  overseers,  who  by  the  stat  of 
43  £Uz.  are  directed  to  be  chosen  yearly  out  of  the  principal 
inhabitants ;  or  if  an  occupier  of  lands  only  was  an  inhabitant 
to  all  intent?  and  purposes,  then  there  would  be  no  ground  for 
the  custom  to  make  a  distinction  $  that  the  custom  saying,  any 
person  occupying  lands,  and  not  an  inhabitant,  should  be  en- 
titled to  the  benefit  of  the  modt^,  was  uncertain,  as  it  did  not 
aay  for  how  long  time  such  person  should  not  have  inhabited 
within  the  parish,  whether  for  a  week  or  a  month,  &c.  Also 
as  every  person  occupying  lands,  who  was  not  an  inhabitant, 
ought  to  pay  4d*  an  acre,  and  so  in  proportion  for  any  lesser 
quantity;  this  (it  was  observed)  was  one  farthing  for  every 
fiixteenth  part  of  an  acre  ;  but  if  it  should  be  but  a  seventeenth 
part,  then  it  would  amount  to  a  custom  in  non  dedmando. 

Attorney  General  contra :  As  this  modus  has  been  uninter- 
rupted time  out  of  mind,  so  there  may  have  been  a  purchaser 
of  part  of  this  land,  who  has  paid  the  dearer  for  it,  from  a  de- 
pendaace  upon  tfie  modus,  and  consequently,  by  settbg  aside 
the  modus,  the  purchaser  would  be  injured.  There  is  no  neces- 
sity that  tlie  modttf  should  be  permanent;  in  Godb.  194.  Bfom*s 

[  571  ]  case,  a  man  had  a  modus  dedmandi  for  hay  in  Blackacre,  he 
sowed  the  said  acre  seven  years  together  with  com,  yet  this  was 
held  not  to  destroy  the  modus,  but  that  the  same  should  con- 
tinue, when  the  acre  was  made  into  hay ;  also  it  b  there  said, 
that  if  the  vicar  be  endowed  of  tithes  of  hay,  the  same  close, 
when  kept  as  meadow  and  mowed,  shall  pay  tithes  to  the  vicarj 
and  when  sown  with  com,  shall  pay  tithes  of  com  to  the 
parson ;  by  which  case  it  appears  not  to  be  necessary,  that  the 
same  land  should  always  pay  a  modus,  but  may  sometimes  pay 
tithes  in  kind,  and  sometimes  a  modus,  and  yet  the  modus 
subsist.  With  regard  to  the  fraud  objected  as  incident  to  the 
modus  in  the  principal  case,  that  which  every  thing  is  lid>le  to, 
caimot  be  a  good  oi^'ection  against  any  particular  thing ;  for 
this  fraud  may  be  suggested  in  all  modus* s ;  particularly  in  the 
case  in  OodboU,  the  land-owner  might  say  to  the  parson,  if  you 
will  compound  with  me  for  tithes,  I  will  sow  the  land,  else  I 
will  mow  it  and  us^  it  for  meadow,  and  then  you  (the  parson) 
wiO  sot  have  the  tithes,  but  the  vicar,  |n  the  case  of  Coltford 
yeraus  PmsepCro.  EUz.  136,  a  custom  was,  that  time  out  of 
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mind  every  inhabitant  of  Sale,  vtho  occupied  pasture  lapdq  in    P^A?man  »• 

Dale,  paid  tithes  for  these  pasture  lands  to  the  vicar  of  Sale, 

and  that  the  vicar  paid  2d.  for  every  acre  to  the  parson  of 

Dale  ;  the  Court  held  this  a  good  custom^  though  it  depended 

on  the  uncertainty  of  an  inhabitancy,  and   that  the  vicar  of 

Sale's  paying  2d.  per  acre  to  the  parson  of  the  other  parish  for 

this  pasture,  was  the  same  thing  as  if  this  composition  were 

paid  by  the  occupier  of  the  land  itself,  being  equally  beneficial 

to  the  parson.    Then  as  to  the  commencement  of  this  modii>9, 

the  same  m^y  have  been  a  reasonable  one,  since  this  parish  of 

Burgh,  having  a  great  tract  of  land,  it  might  be  for  the  good 

of  the  land  and  of  the  parson  to  encourage  foreigners  to  coipe, 

take  and  manure  this  land,  by  exempting  them  from  paying  of   .[  572  ] 

tithes  in  kind,  but  still  they  were  to  pay  4d,  per  acre  to  (he 

parson,  which  was  for  the  parson's  benefit,  as  it  might  be  sup* 

posed,  that  otherwise  the  land  would  have  laid  waste,  uncul-  ' 

tivated,  and  yield  no  profit,  consequently  no  tithes  at  all. 

The  Lord  Chancellor  and  the  two  Judges  held  this  a  good  Every  modus 
modus :  they  admitted,  that  every  modus  must  be  certaiui  and  ™|)J^ei^e^urit 
if  it  was  uncertain,  no  length  of  time  would  make  it  good  j  and  i«  void,  and  no 
as  to  a  modus  being  void  for  uncertainty,  Mr.  Justice  Fortcscue  wilfmake  it 
cited  2  RoL  Jbr.  265.  where  a  prescription  to  pay  a  penny  or  f^ojuJ^^* 
thereabouts  for  every  acre  of  arable  land,  was  held  void  for  the  pay  a  penn^r 
uncertainty;  but  he  also  cited  a  case  (1)  in  the  Exchequer  in  thereabouts** 
1726,  where  there  was  a  modus  to  pay  12dL  an  acre  for  up-land  for  fvcir  acre, 

*    ^  *^  void,    j^odns 

and  6d.  for  marsh-land,  and  held  good.     Bi|t  tbey  all  thought  \o  pay  \2d, 
the  modus  in  the  present  case  certain,  4d.  per  acre  for  every  Svery^acre°of 
acre  of  pasture  and  meadow  ground  occupied  by  those  that  were  up-land,  aD4 
not  inhabitants  within  the  parish ;  in  which  case  the  parson  acre  of  marsh 
had  no  reason  to  object  that  the  modus  was  not  more  extensive^  ^^^^'  ^°^^' 
that  it  did  not  extend  to  all  the  land  in  the  parish,  whether 
occupied  by  inhabitants,  or  by  such  as  were  not  inhabitants ; 
for  that  had  been  more  to  the  prejudice  of  the  parson,  who, 
in  the  present  case,  had  tithes  in  kind  of  the  inhabitants  for 
their  land  ;  and  as  the  modits  for  paying  4d.  per  acre  for  all  the 
land  in  the  parish,  (whether  occupied  by  the  inhabitants  or 
not)   had  been  good,  a  fortiori  this  was  good,  because  mor^  a  modus  need 
beneficial  to  the  parson.    That  this  modus  was  certain,  because  "*>*  ^  ^^^ 

^  ,  ,  ,  same  every 

the  parson  was  always  sure  of  having  either  his  4d.  per  acre,  year,  as  whUe 
or  what  was  better,  his  tithes  in  kind  j    but  by  the  casQ  cited  hJ^uses^^cid* 
from  Godholt,  it  appeared  not  to  be  necessary,  that  the  modus  the  lands  iu 
should  every  year  take  place }   and  here^  whenever  it  shpuld  hands. 


(1)  Bate  y.  Hodges,  Bunb.  185. 
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CiupMAN  V.  happen  that  the  pasture  or  meadow  land  were  occupied  by 

foreigners,  then  the  modus  would  certainly  arise;    and  the 

same  uncertainty  might  be  objected  to  the  custom,  which  said, 

that  while  the  religious  orders,  or  houses,  held  the  land  in  their 

oum  handSf  they  should  pay  no  tithes,  which  notwithstanding 

has  been  always  adjudged  a  good  custom ;  the  like  answer  might 

be  given  to  the  objection  to  that  part  of  the  custom,  where 

the  occupier  of  this  land  was  not  to  be  an  inhabitant  either  of 

Burgh  or  ffinthorp  ;  for  if  he  were  an  inhabitant  of  either  of 

those  two  parishes,  he  was  to  pay  tithes  in  kind,  which  w^ 

Not  necessary  still  in  favour  of  the  parson.     The  Court  admitted  that  eveiy 

dusiuldarea^  tnochtf  must  be  supposed  to  have  had  a  reasonable  commence- 

Konablecom-    ment;  but  as  to  the  necessity  of  shewing  now  that  the  modus 

for  it  micht  at  is  reasonable,  that  seemed  not  to  be  so  clear ;  for  these  moditt*s 

first  be  so,       jmyg  |j^g,|  f^Qj,j  ^j^g  immemorial,   none  can  know  but  that 

and  not  now  ' 

capable  of        there  were  such  circumstances  in  those  ancient  times,  as  might 

atthfs  srar    1^^^^  made  such  a  composition  reasonable,  though  at  present 
distance  of       they  may  not  be  discoverable ;  that  it  was  enough  to  satisfy  us 

s  ffili  t  th  t  ^^  ^^'^  ^^^  ^^  ^^^'  ^^^  ^^^  parson,  patron  and  ordinary,  before 
tbe  parson,  the  restrictive  statutes,  might  bind  the  revenues  of  the  parson, 
ordinaiT*  and  that  all  these  modus's  must  have  had  their  commencement 
might  at  first  from  an  instrument  signed  by  the  parson,  patron  and  ordinary ; 
agreement  but  there  could  be  no  colour  to  say,  that  because  such  instni- 
suiecSfn*^  ment  in  so  great  a  length  of  time  had  been  lost,  therefore  the 
parsons,  and  modtf^  should  be  lost  also ;  indeed  so  far  the  law  went  in  favour 
instrument  of  ^^  ^^  church,  as  that  if  the  instrument  which  the  parson, 
^e  agreement  patron  and  ordinary,  had  given  to  a  layman,  owner  of  such  a 
*  tiie  modus  will  farm,  to  discharge  the  farm  of  all  tithes,  (though  this  would 
'^^^^  be  good  while  the  instrument  could  be  shewn)  should  be  once 

[  574  ]  lost,  this  being  a  privilege  in  nondecimando,  the  privilege  would 
be  lost  by  the  loss  of  the  deed ;  but  that  in  the  present  case, 
there  was  no  ground  to  insist  on  the  custom's  being  unreason- 
able ;  for  the  tithes  are  the  reward  for  die  trouble  and  care 
which  the  parson  takes  of  the  souls  of  his  parishioners,  in 
which  case  the  labourer  is  worthy  of  his  hire;  but  then,  as  the 
parson  is  not  bound  to  go  out  of  his  parish  to  visit  those  who 
only  occupy  land  within  the  parish,  so  it  is  but  reasonable,  that 
they  who  have  not  the  benefit  of  the  parson's  care,  should 
answer  the  less  duty  to  him,  and  may  well  be  excused  for  a 
modus  of  4d.  an  acre,  which  the  parson  cannot  say  is  too  little, 
especially  in  this  case,  when  part  of  his  proof  is^  that  a  whole 
acre  was  let  for  12d.  or  8d.  an  acre  in  the  times  of  Edward 
the  First  and  Second^  a  reason  for  avoiding  this  modus,  as  being 
originally  too  much.     As  to  the  case  in  Levinz,  that  was 
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observed  to  be  a  sudden  opinion  of  the  Judges,  upon  a  motion 
only,  and  when  (perhaps)  only  the  counsel  that  made  the 
motion  was  heard,  and  none  of  the  other  side ;  neither  is  the 
case  mentioned  in  the  other  cotemporary  reports;  as  Raymond, 
Siderjin,  Ifc.  Also  Mr.  Justice  Reynolds  asking,  with  regard 
to  the  parish  called  Skegness,  (concerning  the  tithes  and  modus 
whereof  this  motion  was  made  in  Lev,)  how  the  practice 
had  been,  and  whether  tithes  in  kind  or  a  modus  had  been 
since  paid  ?  it  was  answered,  that  notwithstanding  that  opinion, 
this  very  modus  had  been  observed,  and  tithes  in  kind  not  paid, 
which  shewed,  that  no  regard  was  had  to  the  opinion,  and 
that  the  parson  was  not  advised  to  rely  upon  it.  Lastly,  the 
Chancellor  and  Judges  laid  great  weight  on  four  precedents  in 
the  Exchequer,  cited  by  the  counsel  for  the  parishioners,  where 
that  Court  resolved  such  a  custom  and  modus  to  be  good,  and 
in  some  of  these  cases  condemned  the  parson  in  costs,  for  con- 
testing the  modus,  particularly  2  Brown's  Entries  194. 197-  was 
cited,  where  the  pleadings  of  one  of  those  cases  are  to  be  found, 
with  a  prohibition  granted  thereupon. 

Wherefore  the  whole  Court  agreeing  the  modus  to  be  good, 
time  was  given  to  the  Bishop  till  the  next  day  to  give  his 
answer,  whether  he  would  try  the  custom ;  which  the  Bishop 
declining. 

Lord  Chancellor:  Establish  the  modus,  and  dismiss  Mr, 
Monson's  cross-bill  for  tithes  in  kind,  without  costs,  in  case  be 
t^ubmit  to  the  modus  (1). 


574 

Chapman  v. 

MONSON. 


[575] 


(1)  It  is  sufficient  io  all  these  cases, 
if  the  recompense  to  the  parson  in  lieu 
of  tithes  be  certain  to  a  common  and 


reasonable  intent.  Hardcastle  v.  Smith' 
son,  3  Atk.  S45.  Bennet  v.  Peart,  in 
Exchequer.  July  17j  1786  (z). 


(z)  Reported  4  GwiU.  1272.  1  Anst     Williamson  v.  Lord  Lonsdale,  5  Price, 
322.  (u.)  nomine  Bennet  v.  Read,    See    25.  Blackburn  v.  Jepson,  3  Swan.  152. 


/ 
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Case  188.  MIDDLCTON  WALKER,    Plaintiff; 

ISRAEL  WOOLLASTON,    Defendant. 

2  Stra.  917.      This  was  a  jud&inent  eiven  in  the  Common  Pleas,  wherein  the 

Fiwgib.  202.  J  f      1      .  1  .   ..ir    •  -a 

Barnard.  B.R.  i^^'^  defendant  was  plaintiff,  m  an  assumpstt  on  a  promissory 
Aa  adminto-  ^°*®  brought  by  the  then  plaintiff  WooUoston,  as  administrator 
tratorpcD-  de  bonis  NathanaeV  Clerks  non  administraf  by  Frances  hb 
toucbin/*       '^^  ^'^  ^"^  executrix,  pendente  lite  in  the  Spiritual  Court 

will,  may  touchine  the  will  of  the  said  FranceSy  in  which  suit  in  the 
maiDtaio  ac*      «   •  . 

dons  for  re-      S^piritual  Court  Woollaston  the  executor  named  in  the  will  of 

due*to°ie*d!^  ^^^^<^^^  was  plaintiff,  against  the  nephews  and  nieces  of  Frances 

ceased.  Clerk:  the  plaintiff  in  the  Court  below  recovered  judgment, 

and  521.  damages,  upon  which  the  defendant  below  [Wallier) 

bringing  a  writ  of  error,  and  assigning  the  general  erron : 

The  question  was,  whether  an  administrator  pendente  Ute, 
where  the  suit  in  the  Spiritual  Court  is  touching  the  executor- 
ship, may  maintain  an  action  for  recovering  the  debts  due  to 
the  deceased  ? 
[  577  ]         And  to  shew  that  he  might,  I  argued  as  follows  : 

Istf  What  I  shall  insist  upon  will  be  the  reason  of  the  thing. 
2dly,  I  shall  mention  such  authorities  as  are  in  my  favour. 
3dly,  The  great  inconveniences  that  would  ensue  if  the  law 
weie  against  me  in  this  point    And, 

In  the  last  place  shall  endeavour  to  give  an  answer  to  those 
cases  which  have  been  cited  on  the  other  side. 

Ftrsi,  I  presume  it  will  be  admitted,  that  though  a  man 
makes  a  will,  and  appoints  an  executor,  yet  if  the  executor 
be  under  any  incapacity  or  disability  of  acting  as  such,  he  is, 
during  his  incapacity,  in  many  respects  as  no  executor,  and 
therefore  for  that  time  it  is  considered  as  an  intestacy.  For 
this  reason  the  ordinary  may  in  these  cases,  during  the  inca- 
pacity or  disability,  grant  a  temporary  administration,  and  such 
temporary  administrator  may  sue  and  bring  actions,  as  well  as 
any  other  admmistrator  to  whom  a  complete  administration  is 
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erfint^d.    I  shall  instance  in  die  common  case^  wh^re  an  inftttt  «^^*!L^ 

(tinder  the  age  of  seventeen  years)  is  made  esteeutor ;  here^  m 

regard  the  infant^  by  reason  of  the  tenderness  of  his  years^  is 

for  thftt  time  incapable  of  acting  as  executor  the  ordinary  may 

gtarit  A  temporary  administtation  to  another  during  the  minority 

of  the  infant  (until  his  age  of  seventeen)  arid  such  temporary 

adnjinistrator  may  sue  and  bring  actions^    Within  the  same 

reason  is  the  ease,  where  upon  the  death  of  a  man  there  is  H 

litigation  in  the  Spiritual  Court  touching  the  exeeutorship  to 

the  deceased }  since  during  this  contest  none  can  act  as  exe~ 

ctttor  j  and  therefore  the  ordinary  may  grant  administration  to 

another,  pending  this  suit,  which  administrator  may  sne^  it     [  ^78  ] 

being  pait  of  his  ofiSce  to  recover  ahd  get  in  the  debts  of  the 

deceased. 

« 

I  admit  formerly  there  have  been  opinions  (pardcularljr  in 
Oioen  35,)  that  an  administrator  durante  minare  ^taie)  conld 
not  sue^  Lord  Dyer  having  held  that  such  an  administrator 
was  but  as  a  servant  or  bailiff.    But  I  take  the  law,  by  very 
many  cases,  and  by  a  constant  course   of  experience  to  be 
now  settled,  that  an  administrator  during  the  minority  of  an 
executor^  though  granted  in  the  most  restrictive  manner,  oiily 
ad  usum  tf  commodum  ii\fanti9,  may  howevei*  maintain  an  ac- 
tion for  a  debt  due  to  the  deceased ;  this  is  admitted  in  5  Rep. 
29.  Pigofs  case,  so  as  the  administrator  makes  a  proper  aver- 
ment that  the  executor  is  under  seventeen ;  and  so  is  Hob.  35 !• 
Carver  versus  Haslerig;    and   indeed  such  suits  are  really 
ad  usum  ^  commodum  of  the  infant  executor,  As  they  krd 
brought  in  order  to  recover  debts  due  to  the  estate.    These 
authorities  warrantlrig  an  adininlstrator  during  minority^  &e.  to 
suej  are  carried  much  farther,  1  RoU.  Abr.  888.  Wright*^  case^ 
and  2  BrownL  83.  where  it  is  adjudged,  that  if  an  adminidtrattir 
during  minority,  &c.  brings  an  action,  recovers  judgment^  ahd 
before  execution  the  minor  executor  attains  seventeen,  he  is  s6 
far  privy  to  this  judgment,  that  by  a  special  scire  f ados  he  (the 
executor)  may  sue  execution  thereon.    If  then  an  administrator 
durante  minore  atate^  <fc.  ad  usum  if  (commodum  ir\faiitis^  who 
in  some  books  is  said  to  be  as  a  bailiff  or  a  sertaht  to  the  infant 
executor,  and  iri  another  book  is  called  his  (a)  airator^  may  ,^^  y^^  ^^^^ 
maintain  an  action  for  a  debt  due  to  the  deceased  i  why  should  Rep.  156. 
ncft  an  administrator  pendente  Ute^  (though  touching  the  execu- 
torship) be  allowed  to  maintain  an  action  also,  since  both  are  but 
temporary  administrators?   oiie  determining  on  the  irifant's     [  579  ] 
coming  to  seventeen,  and  the  other  with  the  end  of  the  suit  ih 
the  Spiritual  Court :  why  should  not  these  tem|idrary  adniiriis* 
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WoouLASToK.  ^^^^^^^  equally  empower  each  administrator  to  sue  ?  or  rather 
do  not  all  the  authorities  warranting  an  administrator  daring 
minority^  &c*  to  sue,  prove  strong  for  us  in  the  present  case  ? 
Town,  it  has  been  a  question,  whether  the  ordinary  could  grant 
administration  darante  absentia  of  the  next  of  kin  beyond  the 
seas,  1  Luiw.  342.  and  4  Mod.   14.     Clare  versus  Hodge, 
And  I  find  in  a  manuscript  report  which  I  have,   that  the 
late  Chief  Justice  Pratty  of  counsel  in  that  cause,  objected  it 
was  a  void  administration,  as  it  might  end  soon  after  granted, 
and    yet   neither  the   administrator  himself,   nor  any  of  the 
debtors  to  the  estate  of  the  deceased  know  when  it  ended; 
because  the  next  of  kin  might  return  from  beyond  sea,  and 
the  administrator,  or  the  debtors  of  the  deceased,  know  no- 
thing of  it;  that  by  this  means  the  debtors  of  the  deceased 
-  would  be  dfawn  in  to  make  payments  to  the  administrator, 
after  the  next  of  kin's  return,  consequently  after  the  adminis- 
tration was  determined,  and  that  such  an  administrator  durante 
absentia^  ^c.  might  be  discouraged  from  bringing  any  actions 
against  the  debtors  of  the  deceased,  forasmuch  as  such  action 
must  abate  by  the  return  of  the  next  of  kin  from  beyond  sea 
before  the  judgment,  and  the  administrator  lose  his  costs.    But 
notwithstanding  these    objections   (which  were  really  nutde, 
though  not  reported  in  the  books)  the  Court  adjudged  such  an 
administration  granted  durante  absentid,  ^c.  to  be  good ;  and 
the  very  reason  given,  as  reported  in  Lutw.  is,  *^  to  prevent  the 
^^  grand  inconvenience  that  would  ensue,  if  the  debts  of  the 
^^  deceased  could  not  be  recovered  during  the  absence  of  the 
"  executor  beyond  sea."    The  Court  farther  said,  that  if  any 
[  580  ]      of  the  debtors  of  the  deceased  paid  his  debt  to  such  an  admi- 
nistrator durante  absentid,  Sfc.  though  it  was  after  the  return  of 
the  executor ;  yet  if  the  debtor  who  paid  the  money  had  no 
notice  of  such  return,  it  would  be  a  good  payment.     Now  this 
case   proves,    not  only  that   an  administration   durante  ah- 
sentidy  Sfc.  is  good,  but  that  the  chief  reason  inducing  the  Court 
to  be  of  that  opinion  was,  that  by  the  administrator's  being 
enabled  to  get  in  the  debts  due  to  the  deceased,  the  grand  in- 
convenience which  otherwise  might  happen,  would  be  pre- 
vented ;  and  if  an  administrator  durante  absentid^  4rc.  may  sue, 
within  the  same  reason  ought  an  administrator  pendente  Ute. 
The  case  in  1  Salk.  42.  Slaughter  versus  Mat/y  not  only  proves 
that  an  administrator  durante  absentia  may  bring  an  action,  but 
also  is  an  express  authority  in  this  very  point,  that  an  adminis- 
trator pendente  lite  touching  the  executorship  may,  if  he  makes 
a  proper  averment.    The  case  was,  H.  being  an  administrator 
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durante  ahsentid  of  J.  S.  an  executor,  brought  an  action  of  ^"Jj^^^^on. 
debt  on  a  bond,  but  did  not  aver  that  J.  S.  the  executor  was 
then  absent,  or  where  he  was ;  upon  which  the  Court  said,  it 
was  but  reasonable  the  ordinary  should  have  power  to  grant  ad- 
ministration during  absence,  as  well  as   during    minority,  or 
pendente  lite,  and  that  such  administrator  is  accountable  to  the 
executor,  whose  absence  must  be  intended  an  absence  beyond 
sea ;  but  the  plaintiff  ought  to  aver  him  to  be  absent.    Now 
in  this  case  it  appears  that  the  G)urt  put  these  three  temporary 
administrators  upon  the  'same  footing ;    and   I  believe  in  all 
books,  where  named,  they  are  considered  as  on  the  level,  and 
if  so,  no  reason  can  he  given  why  an  administrator  pefidente 
lite  touching  an  executorship  should  not  bring  an  action,  as 
well  as  an  administrator  during  minority,  or  during  absence ; 
nay,  the  allowing  (he  administrator  durante  absentia  to  bring 
an  action  is  a  stronger  case  than  the  present ;  because  there 
the  administration  may  determine,  and  yet  neither  the  plain-     [  581  ] 
tiff  the   administrator,   nor   the  defendant  the  debtor,  know 
any  thing  of,  nor  have  any  possibility  to  discover  it;  also  in 
that  case  there  is  all  the  time  a  good  executor  capable  of  act- 
ing, who  may  prove  the  will  by  commission,  or  sue  by  letter 
of  attorney;  whereas  the  end  of  a  suit  during  the  pendency 
whereof   administration  is  to  continue,  may  be  seen  by  any 
one   at  any  time   resorting   to   the  proceedings  in  the  Court 
where   the   litigation   touching   the  executorship    depended : 
therefore    all   these   authorities  which  warrant  actions   to  be 
brought  by  an  administrator  during  the  absence  of  •an  execu- 
tor, are  just  so  many  authorities  for  me;   and  the  case  of 
laughter  versus  May  mentioning  that  of  an  administrator  pen- 
dente  lite   touching  an  executor,  is  an  authority  in  the  very 
point.    In  Gibson*8  Codex  Juris  Ecclesiastici  Anglicani  {page 
574,)  these  three  temporary  administrations  are  taken  notice  of, 
and  put  upon  the  same  footing ;  besides  which,  is  added,  "  that 
'^  though  there  be  no  suit  or  controversy  depending  touching  the 
*^  executorship,  and  though  there  be  an  executor,  yet  if  he  does 
^^  not  come  in,  the  ordinary  may  grant  a  temporary  adminis- 
**  tration   until  the  executor  comes  in  and  proves  the  will." 
Also  it  is  held,  that  if  an  executor  afterwards  becomes  lunatic, 
and  thereby  disabled  from  acting,  there,  for  necessity's  sake,  the 
ordinary  may  grant  a  temporary  administration  with  the  will 
annexed ;  this  I  remember  was  said  by  HoU  Chief  Justice,  in 
the  case  of  Hills  versus  MillSj  reported  short  in  1  Salk,  36.  but 
that  otherwise  it  was  if  an  executor  became  a  bankrupt,  because 
there  being*  no  disability  in  such  case,  no  temporary  administra- 
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WooitAOTw.  *'^  *^^"'^  ^  granted :  but  of  very  little  use  wlmld  all  these 
temporary  administrations  be,  if  by  virtue  of  them  the  debts  of 
the  deceased  could  not  be  recovered. 
•I  582  ]  It  is  objected,  that  no  administrator  before  the  statute  of 
31  Edward  3.  cap,  11.  could  bring  an  action,  and  that  the 
statute  empowering  an  administrator  to  sue,  does  not  extend  to 
one  pendente  lite. 

Mesp.  All  these  temporary  administrators  are  equally  out 
of  the  statute,  and  in  such  administrations  the  ordinary  is  not 
bound  to  grant  them  to  the  next  of  kin,  as  was  held  Hob.  250. 
Bryers  versus  Goddardf  and  1  Vent.  219.  TTwmas  versos  But- 
ler ;  but  if  an  administrator  during  the  minority  or  absence  of 
an  executor  may  sue,  though  out  of  the  statute,  why  may  not 
an  administrator  pendente  lite  sue  also  ?  I  take  all  these  tem- 
porary administrators  to  be  within  the  reason  and  ecfuity  of  the 
statute  of  Edw.  3.  as  tfaev  are  deputed  by  the  ordinary^  which 
are  the  very  words ;  and  since  in  all  those  cases  the  deceased 
dies  for  the  time,  and  to  some  purposes,  intestate,  there  is  then 
no  person  to  act  as  executor. 

Now  I  will  consider  the  very  great  and  manifest  inconve- 
niences which  would  ensue,  if  an  administrator  pendente  lite, 
touching  an  executorship  could  not  bring  actions  to  recover  the 
debts  of  the  deceased. 

Suppose  these  consisted  only,  or  chiefly,  in  outstanding 
debts,  owing  on  hazardous  securities,  or  from  persons  in 
doubtful  circumstances,  in  apparent  danger  of  being  lost,  if  not 
sued  for  in  time ;  would  it  not  be  an  irreparable  loss  to  the 
estate,  and  to  the  creditors  of  the  deceased,  if  for  want  of  a 
power  given  by  law  to  the  administrator  pendente  Hte,  all  those 
debts  should  be  lost?  suppose  the  chief  part  of  the  estate 
consisted  of  debts  in  trade,  as  book  debts,  which  are  simple 
contract  and  liable  to  be  barred  by  the  statute  of  limitations, 
and  that  the  six  years  have  begun  to  incur  in  the  life- time  of 
[  583  ]  the  deceased,  and  consequently  must  run  on;  would  it  not  be 
a  thing  of  the  most  mischievous  consequence,  and  render  the 
law  extremely  defective,  if  the  administrator  pendente  lite  were 
not  allowed  to  sue  for  these  book-debts,  in  order  to  prevent 
them  from  being  barred  by  the  statute,  and  thereby  secure  the 
estate  of  the  deceased,  and  perhaps  save  his  creditors  from 
being  ruined  ?  ITie  other  side,  in  this  case,  are  endeavouring 
to  make  a  very  nice  diiTerence,  where  really  there  is  none, 
betwixt  an  administrator  pendente  Ute  and  other  temporary 
administrators )  and  yet  to  what  purpose  is  this  extreme  nicety 
to  be  supported  ?  why,  only  to  introduce  great  and  public  mis- 
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chief.    On  the  other  hand,  there  can  be  no  incdnveniencc  In  ^^iLAsroN. 
allowing  this  administrator  pendente  lite  to  sue  for  the  debts  of 
the  deceased ;  the  hand  of  the  administrator  ivho  is  to  recover 
them,  must  be  supposed  safe;    this  Court  may  so  far  take 
notice  of  the  spiritual  courts,  as  to  be  sensible  that  these  tem- 
porary administrators  give  security  there  proportionably  to  the 
value  of  the  estate  of  the  deceased,  or,  if  that  were  dut  of 
the  case,  every  person  is  prima  facte  intended  by  la^  of  suf- 
ficiency to  perform  his  trust,  atid  not  to   be'  insolvent,  nihil 
nequam  prtBsumendum  ;  and  whatever  such  administrator  does 
receive  of  the  estate  of  the  deceased,  he  must  be  accountable 
for  to  the  executor  when  he  shall  have  proved  the  will,   feesides, 
as  this  administrator  is  allowed  to  be  sued,  why  should  he  not 
also  be  allowed  to  sue,  why  should  it  not  be  mutual,  especially 
since  the  allowing  him  to  sue  is  the  only  way  to  enable  him  to 
answer  the  suits  brought  against  him  ?     I  must  own,  that  an 
executor  de  strn  tort  may  be  sued,  and  yet  cannot  sue ;  for  as 
he  comes  in  entirely  by  wrong,  and  as  a  tort-feasor,  he  shall 
have  none  of  the  privileges  of  a  rightful  executor  :  but  in  the 
present  case,  our  administrator  pendente  lite  cannot  be  said  to 
come  in  by  wrong,  when  he  is  constituted  by  the  act  of  the      [  584  ] 
Court,  of  that  Court  too,  which  has  a  proper  jurisdiction  in 
granting  administrations.     It  will  be  admitted,  that  an  admi- 
nistrator durante  minore  ietate  of  an  executor,  though  it  be  but 
ad  usum  8f  commodum  infantiSy  may  yet  sell  bona  peritura* 
And  the  like  power  will  (I  presume)  be  allowed  an  adminis- 
trator pendente  lUe,  and  why  is  this,  when  such  administrators 
can  sell  no  other  goods  ?    surely  for  the  sake  of  necessity,  and 
to  prevent  these  bona  periiiira  from  being  destroyed ;    and  is 
there  not  the  same  necessity  to  take  care  of  hazardous  debts, 
and  prevent  debts  by  simple  contract  from  being  barred  by  the 
statute  of  limitations?  do  not  they  require  the  same  care  to 
secure  them  from  being  lost,  as  bona  peritura  do  ?    yes  cer- 
tainly, as  probably  the  debts  are  of  a  much  greater  value  than 
the  goods.    The  spiritual  courts  have  of  late  come  into  this 
way  of  granting  temporary  administrations,  and  my  Lords  the 
Judges  have  been  pleased  to  allow  them  good  in  law,  though 
out  of  the  statute  which  permits,  nay  requires  the  ordinary  to 
gfant  administration ;  and  this  the  courts  of  common  law  have 
done  for  the  ease  and  convenience  of  the  subject,  which  is 
indeed  the  chief  end  of  all  laws.     But  it  would  very  much 
lessen  and  take  off  from  the  use  and  benefit  of  these  adminis- 
trations, if  it  should  be  adjudged,  that  none  by  virtue  thereof 
were  capable  of  stiing  for  and  recovering  the  debt  of  the  de- 
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Walkke  tf#    ceased  :  this  construction  would  reduce  the  grant  of  letters  of 

WoOLLASTON.  ,  .  . 

administration  pendente  lite^  to  no  more  than  letters  ad  colli- 
gendum  bona,  ^c. 

And  now.  as  to  the  authorities  which  have  been  cited  on  the 
other  side ;  though  I  here  beg  leave  to  premise,  that  nothing 
less  than  solemn  resolutions,  such  as  are  founded  on  good 
reason,  ought  to  be  sufficient  to  introduce  so  great  an  incon- 

[  585  1  venience ;  whereas  (as  I  take  it)  among  all  the  authorities  cited 
against  us,  there  is  not  one  case  adjudged  on  the  point. 

As  to  Moore  636.  iZoiiit's  case,  {Trin.  43  EUz.)  it  was  thus : 
two  executors  contest  in  the  spiritual  court,  whereupon  the 
ordinary  grants  administration  pendente  lite,  and  it  seemed  to 
the  Court  {semble  says  the  book)  that  he  could  not  do  it;  thef» 
are  all  the  words  of  the  case  ^  but  here  was  no  judgment,  nor 
any  reason  given  in  support  of  the  opinion ;  and  to  over- 
balance this  authority,  I  would  quote  against  it  the  case  of 
Slaughter  versus  May  in  Salk.  42.  and  the  reason  given  in 
1  ImIw.  242.  for  the  resolution  in  Clare  versus  Hodge;  here 
are  two  authorities  to  one  which  say  it  is  a  great  inconvenience 
where  none  can  sue  for  the  debts  of  the  deceased ;  and  as  they 
are  the  latter,  so  are  they  the  better  authorities.  As  to  Car- 
thew's  Rep.  153.  Frederick  versus  Hook,  that  was  an  action  of 
debt  on  a  bond  brought  by  the  plaintiff  Frederick,  on  a  special 
administration  quoad  the  bond,  pendente  lite  concerning  the  last 
will  of  the  Lady  Frederick;  the  defendant  pleaded  in  abatements 
that  the  Lady  Frederick  made  her  will,  and  thereby  constituted 
the  plaintiff  her  executor,  and  that  the  pleintiff  suscepit  super  se 
onus  executionis  testamenti  prcedicf,  and  prayed  the  judgment 
of  the  Court,  for  that  the  plaintiff  brought  his  acUon  as  admi- 
nistrator and  not  as  executor ;  upon  which  the  plaintiff  de- 
murred ;  the  Court  held  that  the  administration  granted  fienr 
dente  Ute  in  the  spiritual  court  concerning  a  will  was  utterly  void» 
and  that  the  difference  was,  where  there  is  a  controversy  in  the 
spiritual  court  concerning  a  right  of  administration,  and  where 
it  is  concerning  a  tvill,  as  in  that  case ;  that  in  the  first  the 
administration  granted   pendente  lite  is  good,    but  otherwise 

[  586  ]  where  the  controversy  is  concerning  a  will,  for  he  who  comes 
in  under  a  will  shall  avoid  all  which  an  administrator  can  do, 
and  then  it  is  said  in  the  end  of  the  case,  that  the  plaintiff  pro- 
ceeded no  farther  in  that  action  :  now  it  is  plain  upon  the  words 
of  the  book,  that  this  case  was  never  adjudged,  but  the  objec- 
tion started  upon  the  demurrer ;  and  at  that  time  the  Court 
held  the  administration  granted  pendente  Ute  touching  the  will 
void,  whereupon  it  is  said,   that  the  plaintiff  proceeded  no 


DE  TERM.  S.  TRIN.  1731.  586 

farther  in  that  action ;  and  possibly  he  had  no  occasion ;  the  ^^™^J'^ 
defendant  in  so  plain  a  case  as  that  of  debt  on  bond,  having 
gdned  some  time  by  his  plea,  probably  paid  the  money,  or  it 
may  be,  the  will  of  Lady  Frederick  was  soon  afterwards  proved, 
and  so  the  objection  removed ;  but  this  is  not  mentioned,  only 
so  far  appears,  that  no  judgment  was  given  in  the  case.  In  the 
next  place  it  is  observable,  that  this  very  authority  allows  an 
administration  granted  pefidente  lite  touching  an  admi$n8ir€Uion 
to  be  good;  whereas  this  temporary  one  is  as  much  out  of 
the  statutes  enabling  the  ordinary  to  grant  administration,  as 
any  other  temporary  administration  whatever,  and  so  this 
very  case  cited  on  the  other  side,  answers  one  of  the  ob- 
jections which  they  make:  but  the  reason  is  very  slight 
which  is  given  by  the  book  to  make  a  difference  betwixt  an 
administration  grvLnted  pendente  lite  touching  an  administration, 
viz.  that  this  is  good ;  but  that  an  administration  granted 
pendente  lite  concerning  a  will  is  void;  why?  because  he  that 
comes  in  under  the  will  shall  avoid  all  that  an  administrator 
pendente  lite  can  do ;  now  this  is  no  reason  at  all ;  all  that  can 
be  meant  by  it  is  but  this,  that  an  executor  shall  avoid  any 
grant,  assignment,  or  release  made  by  an  administrator  pen- 
dente lite  of  any  part  of  the  deceased's  estate,  if  made  to  his 
prejudice ;  but  the  administrator's  suing  for  debts  due  to  the 
deceased,  and  preventing  their  being  lost  by  the  debtor's  be- 
coming insolvent,  or  from  being  barred  by  the  statute  of  limi-  r  557  j 
tations,  is  a  service  and  can  be  no  prejudice  to  the  executor. 
The  administrator  pende^ite  Zi(e,  as  soon  as  he  receives  a  debt^ 
,  is  accountable  for  it  and  must  pay  it  over  to  the  executor ;  it 
cannot  surely  be  intended,  by  this  reason  of  the  executor's 
avoiding  all  acts  of  the  administrator  pendente  Ute,  that  if  such 
administrator  recovers  judgment  against  a  debtor  of  the  de- 
ceased for  a  debt  due  to  him,  and  takes  out  execution,  that  the 
executor  shall  avoid  all  this,  and  make  the  debtor  pay  the  debt 
over  again,  which  he  was  before  compelled  to  pay  by  course  of 
law,  and  which  the  executor  is  at  liberty  to  receive  at  his 
pleasure  from  the  administrator  pendente  lite;  this  would  be 
doing  a  great  hardship  without  the  least  occasion. 

Or,  putting  this  case  farther;  suppose  the  administrator 
pendente  lite  had  got  judgment  against  a  debtor  of  the  deceased, 
and  had  thereby  secured  the  debt,  but  before  any  execution 
sued,  the  executor  had  proved  the  will,  whereby  the  adminis- 
tration pendente  lite  had  determined,  could  this  any  ways  pre- 
judice the  executor  ?  No ;  so  far  from  it,  tliat  (as  I  take  it) 
the  executor  when  be  has  proved  the  will,  may  take  advantage 
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W4LVBB  If.  pf  tljia  j{iclgm?nt^  and  bring  a  special  idrefad^  in  oide?  tQ  sue 
out  execution  oi^  it  in  the  same  manner  as  an  infant  ex^cutor^ 
havjqg  attained  seventeen,  ipay  sue  out  a  special  scire  facias 
upon  a  judgment  recovered  by  an  administrator  during  the 
minority  of  the  executor,  which  has  been  adjudged  5  so  that 
the  reason  given  why  the  executor  shall  avoid  any  act  done 
by  the  administrator  pendente  Ute,  can  only  relate  to  grants, 
assignments  or  releases  ipade  by  such  an  administrator  to  the 
prejudice  of  the  executor  |  whereas  all  those  which  are  don^  for 
his  benefit  shall  stand. 

[  588  1  ^^^  other  case  is  that  of  Smith  versus  Smith,  cited  by  Ser- 

jeant Carthew,  in  his  report  of  the  former  of  Frederick  versus 
Hooky  from  3  I(eb.  54.  and  this  I  admit  to  have  been  adjudged; 
Jiut  however,  it  will  not  (as  I  apprehend)  appear  to  be  ma- 
terial to  the  present  question;  there  the  plaintiff  brought 
trover  as  executor  for  the  conversion  of  some  goods,  and  on  not 
guilty  pleaded,  the  jury  found  a  special  verdict,  that  the  plain- 
tiff was  the  executor  named  in  the  will  of  J.  S.  that  the  goods 
in  question  werp  the  goods  of/.  S,  and  that  the  defendant  io 
the  action  of  trover  had  administration  granted  to  him  of  the 
goods  of  J.  S,  pendente  Ute  touching  the  will ;  adjudged  for 
the  plaintiff  in  trover,  because  the  administration  was  merely 
void;  and  the  book  says,  that  this  judgment  was  also  given 
upon  the  distinction  above-mentioned.  Now  that  this  judg- 
ment was  very  right  and  just  I  freely  allow;  but  that  the 
same  was  given  upon  the  distinction  betwixt  an  administration 
pendente  lite  touching  a  will,  and  an  administration  pendente 
lite  touching  an  administration,  I  can  hardly  think;  all  deter- 
mined in  this  case  is,  that  the  property  of  the  goods  of  the  de- 
xeased  was  in  the  executor,  and  not  in  the  administrator  peth 
dente  lite,  which  I  admit :  for  so  in  the  case  where  an  adminis- 
tration is  granted  durante  minore  cetate  of  an  executor,  the 
property  of  the  goods  is  in  such  infant  executor ;  and  there- 
fore an  administrator  during  minority  capnot  sell  any  of  the 
goods,  which  he  necessarily  might  do,  if  he  had  the  property. 
But  it  is  plain,  that  an  administrator  durante  minore  atate 
may  sue  for  the  debts  due  to  the  deceased,  though  he  cannot 
assign  or  sell  any  of  his  goods ;  and  therefore  this  case  only 
shews,  that  an  administrator  pendente  Ute  is  upon  the  level  with 
an  administrator  during  the  minority  of  an  infant  executor} 
which  I  do  not  controvert.      So  that  upon  the  whole,  as  the 

[  589  ]  principal  case  in  Serjeant  Carthew's  Reports  of  Frederick  versus 
Hook  is  not  adjudged ;  and  as  the  reason  given  for  the  opinion 
of  the  Court  rather  weakens  its  authority,  and  that  cited  there 
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and  reported  in  Keble,  of  Smith  versus  Smithy  though  adjudged,  w^^^^^ff^oN 
is  not  to  the  purpose;  I  humbly  apprehend,  that  from  the 
reason  of  the  case  now  in  question,  which  is  strong  for  us; 
from  the  very  great  mischief  and  inconvenience  t.h^t  would 
follow,  if  an  administrator  pendente  lite  could  not  sue  and  re- 
cover debts  due  to  the  deceased,  to  the  great  loss  of  his  credi- 
tors, and  perhaps  to  the  ruin  of  the  estate ;  as  there  is  not  one 
adjudged  case  against  us,  and  on  the  other  hand  several  in  our 
favour  determining  that  a  temporary  administrator  may  sue; 
and  in  the  last  place,  as  there  are  others  that  put  all  these 
temporary  administrators  upon  a  balance,  or  upon  the  same 
footing,  1  am  to  pray  that  the  judgment  given  in  C  B*  may  bs 
now  affirmed. 

Whereupon  the  ^Lord  Raymond  Chief  Justice,  Page  and 
Probyn  Justices  were  of  opinion  for  affirming  the  judgment ; 
and  that  the  ordinary  had  a  power  to  grant  administration 
pendente  lite^  though  touching  an  executorship ;  that  thie  reason 
of  the  ordinary's  having  a  power  to  grapt  administration  durante 
minore  estate  of  an  executor  was,  bepause  during  the  infi^cy 
of  the  executor  there  w^  no  person  capable  of  suing  or  reco- 
vering the  debts  of  the  deceased ;  that  pendente  lite  there  being 
no  executor  that  can  sue,  such  case  is  within  the  same  mischief, 
which  would  be  attended  with  very  great  inconveniences, 
for  the  reasons  that  had  been  given ;  that  the  case  of  an  admi- 
nistrator during  the  absence  of  the  executor  was  stronger, 
there  being  an  executor  capable  of  acting,  who  might  by  com- 
mission prove  the  will,  and  sue  by  attorney ;  that  all  these  tem- 
porary administrations,  though  out  of  the  statutes  of  Edw,  3. 
and  Hen.  8.  were  yet  allowed  to  be  within  the  equity  of  those  r  590  ] 
statutes  for  the  ease  and  convenience  of  the  subject,  which 
ought  to  be  considered;  that  in  the  cases  cited  from  Moor  and 
Carthew  there  was  no  judgment ;  and  the  reason  given  in  the 
latter  of  those  books,  did  not  maintain  the  opinion. 

But  Lee  Justice  doubted ;  for  he  said,  an  administration  pen^ 
dente  lite  toiiching  the  executorship  seemed  to  differ  from  ad- 
ministrations durante  minore  cdtaie,  or  durante  absentid  of  an 
executor,  because  in  the  two  last  cases  the  administrations  were 
granted  aim  testamenlo  annexo,  which  cannot  be  done  when  the 
will  is  in  controversy;  Sf  adjom\  But  judgment  was  afterwards 
affirmed  with  the  concurrence  of  Mr.  Justice  Xee  (1). 

(I)  So,  Wills  v.  Rich,  2  Atk.  285(2). 


(z)  See  Adair  v.  Shaw,  1  Sch.  &  L.    191.   Atkinson  v.  Henshaw,  2  V.  &  B. 
854.    GalUvan  v.  Evans^  I  Ba.  &  Be.    85.  Ball  v.  Oliver,  2  V.  &  B.  96. 


691  DE  TERM.  S.  TRIN.  1731. 


Case  189.  jEor  parte  AISCOUGH. 

^i*^^*"*^*^"  Upon  a  petition  for  a  writ  de  vmire  inspiciendo  the  c^e  was: 

2  Eq.  Ca.  Ab.   ^^^  *^^^^  Cliapb/n  Bart,  a  young  gentleman  of  about  the  age  of 

780.  nineteen^  seised  of  a  great  real  estate  in  Lincolnshire^  was  drawn 

Writ  de  ventre  ^^  hy  one  Movris  a  bailiff,  who  lived  in  Clare-Markety  to  marrj' 

inspiciendo.      j^jg  daughter,  an  infant  about  sixteen,  and  after  the  marriage 

Sir  John  was  prevailed  upon  to  make  his  will,  and  thereby  to 

devise  all  his  personal  estate  to  his  wife ;  within  two  months 

after  the  marriage  Sir  John  died,  leaving  three  sisters,  who  were 

his  heirs  at  law,  in  case  of  no  issue  by  this  marriage. 

The  widow  pretending  to  be  with  child,  the  three  sisters 
petitioned  for  a  writ  de  ventre  inspiciendo,  insisting  by  their 
counsel,  that  this  was  a  writ  at  common  law,  a  matter  of  right, 
and  especially  proper  in  the  present  case,  where  the  petitioners' 
family  had  been  twice  imposed  upon  already,  first  by  the  im- 
provident and  unequal  marriage,  and  afterwards  by  the  will, 
which  gave  all  the  testator's  personal  estate  to  this  new  wife, 
from  whence  there  was  great  room  to  suspect  another  fraud 
might  be  put  upon  the  family  by  a  false  and  supposititious  child, 
and  so  the  sisters  and  next  heirs  be  deprived  of  their  right  to 
the  inheritance ;  and  for  this  purpose  I  Inst,  8.  b*     Cro,  Eliz, 
566.  Moor  523.  fFilUmghby^s  case,  and  Cro.  Jac.  685.  Thea- 
Sb  wriTde*-^    fcer's  case,  were  cited,  but  mor.e  particularly  the  Solicitor  General 
creed  upon  a    insisted  on  the  case  of  the  Attorney  General  versus  La  Rochy 
where  a*^sum    determined  by  the  Master  of  the  Rolls  about  six  years  since, 
of  money  wai   where  one  by  will  gave  a  sum  of  money  to  be  laid  out  in  land 

devued  to  a  j  o  j 

charity  on  the  and  settled  on  *  A,  (who  was  an  extravagant  person)  for  life, 
without  issue    remainder  to  his  first,  &c.  son  in  tail  male,  remainder  to  his 
A.  dfms  and     daughters  in  tail  general,   remainder  to  a  charity  :  A,  married 
widow  of  ill     a  woman  of  an  ill  reputation,  and  dying  soon  after,  the  wife 
**°tended  t       P^^ctended  to  be  vnth  child ;  whereupon  the  Master  of  the  Rolk^ 
be  with  child,   in  order  to  preserve  the  charity  from  any  false  and  suppositi' 
[  ^"592  ]    tious  child,  decreed  the  Master  to  appoint  two  midwives,  who 
should  resort  to  the  widow,  search  her,  and  see  whether  she  was 
with  child  or  not,  and  attend  at  the  birth  3  and  that  afterwards, 
there  being  an  attendance  on  the  Master  in  relation  to  this  cause, 
the  widow  perceiving  the  matter  would  be  discovered,  volun- 
tarily  came  before  the  Master,  and  declared  that  she  was  not 
with  child ;  by  which  means  the  right  to  the  money  was  pre- 
served for  the  charity. 

The  petitioners  in  the  principal  case  farther  prayed,  that 
whereas  the  widow  was  now  at  her  late  husband's  seat  in 
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thicohishirey  this  might  be  as  her  (a)  castle,  wherein  she  should    ^  P*^« 
be  confined  and  continue  until  the  time  of  her  delivery,  and  /„^  vide  i 
that  some  woman  might  be  always  resident  with  her  both  before,  *"*•  ^«  ^v 
and  at  the  birth. 

Agunst  which  it  was  urged,  that  here  was  no  crime  in  Sir 
John  the  infant's  marrying  Morrises  daughter,  or  in  her  being 
married  to  Sir  John,  who  was  of  age  to  choose  a  wife  for  him- 
self, and  who  might  think  beauty  and  virtue  a  sufficient  por- 
tion, especially  when  his  fortune  had  put  him  above  the  want 
of  money;    that  here  was  not  the   least  imputation  on  the 
lady's  character;    that  as  it  had  not  appeared  any  fraud  or 
collusion  was  intended,   it   was  very  unreasonable  to  suspect 
she  would  be  guilty  of  imposing  a  false  child  on  the  family; 
also,  that  the  other  side  ought  to  have  proved  Sir  John  died 
seised  of  some  lands  in  (b)  fee-simple,  whereas  it  was  reported     [  593  ] 
that  by  a  family  settlement  the  estate  was  entailed ;    that  it  (h)  Vide  l 
would  be  an  hardship  on  a  lady  of  so  tender  years  to  send  a  *n**-«*^*  »»!*»• 
jury  of  matrons  to  inspect  her ;  and  she  being  now  with  child, 
might  be  of  dangerous  consequence,  and  occasion  a  miscarriage, 
a  thing  possibly  wished  for  by  the  other  side ;  however  it  was 
hoped  the  Court  would  not  grant  this  writ  unless  there  was 
just  reason  for  it ;  then  with  regard  to  her  staying  at  the  seat 
in  Lincolnshire^  it  was  represented  to  be  an  old  house  much  out 
of  repair,  and  that  she  having  no  friends  or  relations  in  that 
neighbourhood,  it  would   be  cruel   to  force  her  to  continue 
there;  also  affidavits  were  read,  proving  she  was  with  child^ 
which  fact  was  not  disputed. 

Lord  Chancellor:  I  take  this  writ  de  venire  inspiciendo  to  be  wrifofTOoT- 
of  common  right,  it  is  in  the  register,  though  not  in  F.  N.  B.  »?»  nff^» 
and  is  for  the  security  of  the  next  (1)  heir,  to  guard  him  or  her  the  next  heir 
against  fraudulent  or  supposititious  births ;  as  to  what  is  ob-  JS"^^  J^' 
jected,  that  the  petitioners  are  entitled  only  to  an  estate-tail,  suppoftititious 
this,  at  the  time  the  writ  was  first  allowed,  being  a  qualified  for  a  tenant  in 
fee,  is  sufiicient ;  besides,  any  affidavits  proving  that  Sir  John  ^  ♦*ll*'l!?*"*|L 

was  first  allowed,  an  estate  tail  was  a  fee  simple  conditionfll. 


(I)  This  writ  is  now  granted^  not  16  Deccmfcer,  1784.    Ex  parte  BeUett, 

only  to  an  heir  at  law^  but  to  a  de-  at  the  Rolls,  80th  December,  1786  (2). 

visee,  whether  for  life^  or  in  tail,  or  in  Ex  parte  Brown,  in  Cha.  Trio.  Term 

fee.    Ex  parte  Bateman,  at  the  Rolls,  1798  (y). 


(«)  1  Cox,  897.  in)  Bx  parte  Wallapy  4  Bro.  C.  C,  90. 

Vol.  II.  2  o 
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^  parte  was  in  possession  of  land,  will  induce  me  prima  facie  to  inUnd 
Awidowbeinr  ^f  *  fee-simple  j  but  as  ip  may  be  an  hardsjiip  to  oblige  the 
adinittea  to  .  lacjy  to  live  in  fAncolnshire,  fax  from  any  of  her  friends  and 
the  Court  woi  relations,  and  since  the  marriage  appears  to  have  })een  but  in 
a"e£i€rto  ^^^^^  ^^^  consequently  no  probability  of  her  being  brought 
both  parties,  to  bed  ^efore  Christmas,  and  as  her  father  consents  t|iat  she 
Ih^lbe tm  ^^!  ^  i^  ^^  before  Michaefmqs^  and  reside  in  St.  .fames's 
ddirered,  and  parish  in  Middlesex^  let  the  writ  de  ventre  itispicieiido  issue  at 
may  from  ACchoelmos,  directed  to  the  sheriff  of  Middlesex;  in  the  mean 
SotomfTwi-  ^^^^^  J^®  presenf  *  heirs  may  send  two  women  at  seasonable 
aoDi  and  on  tf mes,  po  see  whether  she  is  wit|i  cfii^d^  they  giving  reasonable 
women  to  see  nptice  ]»efore  hand^  so  that  this  may  be  attended  with  as  little 
her,  and  to      inconvenience  as  possible  to  the*  young  lady. 

when  ihe  child  is  bom ;  an4  in  such  cases  no  need  to  execute  the  writ  in  a  strict  manner. 

[  *5.94  ]  Note,  The  first  writ  is  to  see  whether  the  widow  be  with 
'  child  if  quando  paritura ;  and  if  the  jury  find  her  with  child, 
then  she  is  to  be  removed  by  a  second  writ  issuing  out  of  C  B* 
(where  the  first  is  returnable)  to  a  castle  where  the  sheriff  is 
(o  keep  her  safely;  vide  Cro,  Jfac.  685,  686.  But  in  the 
jprincipal  case,  the  Lord  Chancellor  said,  there  was  no  occasion 
to  execute  the  writ  in  that  strict  manner,  provided  people  of 
skill  had  from  time  to  time  free  access  to  her,  and  might  be 
present  at  the  birth. 


Cask  190.     GEORGE  VERNON,  Esq.  and  SIR  CHARl 

VERNON,  Knt.  (younger  Sons  of  Sir  Thomas 
Vernon  deceased)  and  CHARLES  VERNON  \  pi^^^ . 
and  THOMAS  VERNON  Infants,  the  two  '^  ' 

Sons  of  the  said  Sir  Charles  Vernon,  by  their 
Father  and  next  friend. 

JANE  VERNON,  Widow,  Executrix  of  Thomas 
Vernon,  Esq.  deceased,  who  was   the  eldest 
surviving  Son  of  the  said  Sir  Thomas  Vernon,  Y  Defendant.! 
and  was  Executor  of  his  eldest  brother  Henry 
Vernon  deceased. 

Lord  Cha  -    '^^^^  ^^^  ^^  ^^  *  specific  performance  of  marriage  articles, 
iiil\6rKtno.  whereby  Thomas   Vernon  the  defendant's   late  husband  and 

]fce).'in  V^Hia.  9.  2  £q.  Ca.  Ab.  2d.  pi.  33.  Covenant  in  consideration  of  a  marriage  to  settle 
lands  of  350/.  per  ann.  on  husband  and  wife  and  the  issue  male  t>f  the  matviage,  renaiader 
to  the  brothers  of  the  husband  ;  equity  will  compel  an  execution  of  this  covenant,  and  not  put 

the  party  to  an  action  of  covenant  in  the  trustee  s  name. 

• '    - 1'     '         f        ♦ 

t  This  and  the  precedent  case  are  misplaced  in  point  of  time,  one  hariog 
been  determined  in  Triu.  1730,  and  the  other  in  Pasch.  1731. 
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testator  covenanted  vnXer  aZ*  to  purchase  lands  of  3501.  per  ^S'®'* ,": 
annum,  and  settle  them  on  himself  for  life,  remainder  to  his 
wife  the  defendant  for  life,  remainder  to  their  first,  &c.  son  in 
tail  male,  remainder  to  tne  heirs  male  of  the  body  of  the  said 
ThomoB  Vernon  by  any  other  wife,  remainder  to  his  brother  the 
plaintiff  George  Vernon  for  life,  remainder  to  his  first,  &c.  son 
in  tail  male,  remainder  to  the  plaintiff  Sir  Charles  in  like 
manner,  remainder  to  himself  in  fee. 

The  bill  set  forth,  that  Henry  Vernon^  eldest  brother  of  the 
said  Thomas,  having  acquired  a  considerable  personal  estate  in 
Turkey,  by  his  will,  after  some  legacies,  devised  the  residue, 
being  about  10,000/.  to  his  brother  the  said  Thomas  Vernoriy 
and  in  case  he  died  without  heirs  male  of  his  body,  then  to 
his  two  brothers,  the  plaintiffs  George  and  Sir  Charles  Vernon, 
to  be  equally  divided  between  them ;  soon  after  which  the  tes- 
tator Henry  died  a  bachelor. 

That  afterwards  the  said  Thomas  Vernon,  the  next  brother 
of  the  testator  Henry,  intermarried  with  the  defendant  Jane, 
and  by  articles  made  before  marriage  dated  the  6th  of  Sqptem- 
her,  1695,  it  was  agreed,  that  the  said  Jane  (then  Jane  Stile) 
should  convey  her  inheritance  in  or  near  Crawley  and  Cobham 
in  Surrey,  to  the  use  of  him  the  said  Thomas  her  intended  hus- 
band for  his  life,  remainder  to  herself  for  life,  remainder  to 
their  first  and  every  other  son  in  tail  male,  remainder  to  their 
daughters  in  tail  general,  remainder  to  Thomas  Vernon  in  fee ; 
in  consideration  whereof,  and  of  the  said  marriage,  as  also  of 
1500/.  in  money,  Thomas  Vernon  covenanted  to  purchase 
lands  of  350/.  per  annum,  and  settle  them  on  himself  and  his 
wife  Jane  for  their  lives,  remainder  to  their  first  and  every 
other  son  in  tail  male,  remainder  to  the  heirs  male  of  the  body 
of  Thomas  Vernon,  remainder  to  the  plaintiff  George  Vernon  [  596  ] 
for  life,  remainder  to  his  first  and  every  other  son  in  tail  male, 
remainder  to  the  plaintiff  Sir  Charles  Vernon  for  life,  remain- 
der to  his  first  and  every  other  son  in  tail  male,  remainder  to 
Thomas  Vernon  in  fee ;  to  which  articles  Sir  Thomas  Vernon 
the  father  was  a  party,  but  neither  gave,  nor  covenanted  to  pay 
or  settle  any  thing  upon  the  marriage. 

Soon  after  the  marriage  was  solemnized,  and  Thomas  Vernon 

having  omitted  to  settle  any  lands  to  such  uses  as  were  agreed 

to  be  limited  by  the  articles,  devised  all  his  real  and  personal 

estate  to  the  defendant  Jane  his  wife  and  executrix,  charged 

with  portions  for  his  three  daughters,  and  in  August  1726  died 

without  issue  male  :  whereupon 

His  two  brothers  the  plaintiffs  now  brought  their  bill  for 

2  G  2f    ' 
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VsRNONv.  a  specific  performance  of  these  articles,  (viz.)  that  lands  of 
3501.  a  year  shodd  be  purchased  and  settled  agreeable  there- 
to. , 

For  the  plaintiffs  it  was  insisted,  that  Thomas  Vernon  having 
solemnly  on  his  marriage  covenanted  to  make  this  settlement 
to  his  own  brothers,  and  upon  that  inducement  the  father 
having  come  into  the  articles,  and  as  it  was  a  reasonable  cove- 
nant, in  itself,  so  it  was  just  Mr.  Fenion  should  be  compelled 
to  make  it  good,  and  settle  lands  in  manner  as  aforesaid ;  that 
it  was  to  be  presumed  Mr.  Vernon,  the  defendant's  late  hus- 
band and  testator,  entered  the  more  readily  into  the  agree- 
ment in  order  to  make  some  satisfaction  for  the  advantage  ac- 
cruing to  him  by  the  void  devise  over  of  his  brother  Henry's 
personal  estate,  in  case  of  failure  of  issue  male  of  his  body,  to 
his 'two  brothers  the,  plaintiffs  George  and  Sir  Charles  Fer- 
[  597*]  non  ;  also  that  the  defendant  Jane  herself  had  by  letters,  after 
her  husband's  death,  promised  to  perform  his  marriage  articles 
in  purchasing  and  settling  lands  accordingly  :  and  several  cases 
(a)  Ante  245.  were  cited  in  behalf  of  the  plaintiffs,  particularly  that  of  (a) 
Osgood  and  Strodej  determined  first  by  Lord  Maccle^ld^  and 
afterwards  affirmed  on  a  re-hearing  by  Lord  King,  where  a 
covenant  for  settling  lands  on  a  nephew,  in  default  of  the  son's 
dying  without  issue  male,  was  decreed  to  be  carried  into  exe- 
cution. 

For  the  defendant  it  was  urged,  that  the  covenant  as  to  the 
plaintiffs  the  brothers  of  Thomas  Vernon,  was  merely  volun- 
tary, not  within  any  of  the  considerations  expressed  in  the 
articles,  which  were  that  of  marriage,  of  the  wife's  covenant- 
ing to  settle  her  inheritance,  and  the  pecuniary  portion  of 
15001.  which  she  brought,  and  that  these  being  all  express 
considerations,  no  other  could  be  intended,  expressio  unius  est 
exclusio  alterius;  that  in  Bedell's  case,  7  Cb.  40.  it  is  said,  if 
the  father  in  consideration  of  1001.  paid  by  his  son,  covenants 
to  stand  seised  to  the  use  of  the  son,  t^is  deed  must  operate 
as  a  bargain  and  sale,  and  be  enrolled,  though  in  case  of  a 
son,  by  reason  of  the  express  consideration ;  and  so  here  no 
consideration  could  be  intended  but  what  appeared,  which  case 
was  the  stronger,  as  the  usual  clause,  (viz.)  and  for  dioen 
other  causes  and  considerations,  is  omitted  in  the  deed :  that 
if  by  a  different  deed,  and  not  by  these  articles,  Thomas  Ver* 
non  had  covenanted  to  settle  lands  of  3502.  per  annum,  with- 
out any.  consideration,  equity  would  not  have  compelled  him 
to  perform  it;  and  as  a  nudmn  pactmn  would  not  bind  at  law, 
80  neither  would  a  covenant  if  voluntary^  and  without  a  con- 
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sideration^  oblige  in  equity;    besides,  this  remainder  to  the     VERwowr. 
plaintiff's  brothers  was  not  only  voluntary  but  entirely  pre- 
carious, in  the  power  of  Thomas  Vernon  to  have  barred  at     [  598  ] 
his  pleasure,  by  a  common  recovery,  as  soon  as  made ;  and  it 
must  have  been  intended  that  he  should  never  be  sued  for  a 
performance  of  it,  since  the  very  suit  would  be  a  provocation 
to  him  to  bar  the  remainder  when  settled.    That  as  to  Sir 
Thomas  Vernon'%  being,  made  party  to  the  articles,  it  could 
not  be  material,  because  nothing  moved  from  him,  nor  did  he 
undertake  to  pay  or  settle  any  thing  j  and  if  it  was  an  objec- 
tion against  the  defendant,  that  Sir  Thomas   Vernon  was  a 
party,  it  was  surely  as  material  an  one  against  the  plaintiffs) 
that  they  were  not  parties  to  the  articles.    That  the  plaintiffs 
seemed  conscioxt^  a  consideration  was  necessary,  by  their  en- 
deavouring to  bolster  up  this  covenant,  and  make  it  as  a  con- 
sideration, that  it  was  done  by  Mr.  Vernon  with  design   to  ' 
make  satisfaction   for  the  personal  estate   settled  by  Henry 
Vernon's  will  on  the  plaintiffs,  in  case  he  {Thomas  Venion) 
should  die  without  issue  male,  which  from  the  remoteness  of 
the  limitation  vested  absolutely  in  him;   whereas  the  answer 
to  this  was  easy,   (viz.)  that  such  will  was  either  good,  in 
which  case  the  plidntiflb  might  take  advantage  and  make  the 
best  of  it ;  or  void,  and  then  it  was  out  of  the  case.    That  as 
to  the  letters  sent  by  the  defendant  Jane  just  after  the  death 
of  her  husband,  when  overwhelmed  with  grief,  and  at  best  not 
knowing  the  law,  these  were  said  to  be  explained  by  the  evi- 
dence of  her  brother  Hornby j  to  mean  no  more  than  that  if 
she  was  obliged  by  law  to  do  this,  she  would  not  put  her  hus- 
band's brothers  to  the  expence  of  a  suit,  but  that  she  had 
been  since  advised  the  covenant,  being  voluntary  as  to  them, 
was  not  binding ;  that  as  to  the  case  of  Osgood  and  Strode, 
cited  on  the  other  side,  where  there  was  a  covenant  for  set- 
tling lands  on  a  nephew  in  default  of  the  son's  dying  without 
issue  male,  that  could  not  be  called  a  voluntary  covenant,  the 
father  who  joined  in  the  settlement  having  an  equitable  interest 
in  part  of  the  lands  settled,  and  it  might  well  be  presumed  he      L  ^^^  J 
would  not]  have  joined,  unless  a  remainder  had  been  limited 
over  to  the  son  of  his  second  son,  which  was  the  very  reason  (a)   («)  Ante  256* 
given  by  the  hard  Maccle^ld  in  pronouncing  that  decree; 
whereas  there  was  no  such  ingredient  to  be  found  in  the  present 
case,  the  father,  though  party  to  the  articles,  contributing  no- 
thing on  the  marriage ;  wherefore  all  that  equity  could  do, 
would  be  to  decree  that  the  plaintiffs  should  have  liberty  to 
bring  an  action  of  covenant  in  the  trustees'  names  against  the 
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VwHOH  ».     defendant  the  executrix  of  Thomas  Vernon,  in  order  to  recover 

V£RNON.  , 

damages. 
Reasons  whv        Lord  Chancellor:  As  to  what  has  been  said  of  putting  the 
no^put'the      plaintiffs  to  sue  the  covenant  in  the  names  of  the  trustees  in 
party  to  sue     the  marriage  articles  for  the  recovery  of  damages,  I  do  not 

tbecorenant      •- .  -    .  ,  J         ,  •     •      ,  ii V  •  i  j 

at  law  in  an  think  it  an  adequate  remedy ;  the  party  who  would  be  entitled 
brouebtinthe  ^  ^^^  greatest  share  of  the  damages^  would  (in  case  any  such 
trustees'  were  living)  be  the  plaintiflf  George  Vemon*s  son,  as  having 

the  first  estate  tail ;  but  there  being  as  yet  no  such  son,  I  do 
not  see  how  he  would  have  any  part  of  the  damages  given 
in  the  action  of  covenant,  were  it  to  be  brought;  also  Sir 
Cliarles  Vernon's  eldest  son  may  die  ^athout  issue,  and  then 
the  second  son  may  be  entitled  to  the  first  estate  of  inheritance 
in  the  premises  to  be  purchased,  who  yet  cannot  come  in  for 
any  part  of  the  damages  recovered  in  the  covenant :  but  if  I 
decree  a  specific  performance,  and  a  settlement  to  be  made 
(iccording  to  the  agreement,  then  each  party  entitled,  or  to 
be  entitled,  will  have  right  and  justice  done  them,  if  not 
before  barred  by  a  legal  conveyance,  (viz.)  by  a  common  re- 
covery. With  regard  to  what  has  been  mentioned  of  Mrs. 
Vernon's  letters,  it  is  true  these  ought  not  to  bind  her,  if 
not  bound  before  by  the  articles;  she  might  well  be  under 
[  600  ]  i^n  apprehension  of  being  liable  by  means  thereof,  and  there- 
fore write  such  letters ;  but  that  would  be  no  reason  for  her 
being  concluded  by  her  misapprehension.  There  is  no  pre- 
tence of  any  fraud  or  imposition  on  Mr.  Vernon  in  the  ob- 
taining this  covenant  from  him,  on  the  contrary,  it  appears  to 
have  been  made  upon  the  most  solemn  occasion,  that  of  his 
marriage ;  and  to  be  an  agreement,  which  not  only  his  own 
but  also  his  wife's  relations  came  into ;  wherefore  as  he  has 
in  so  solemn  a  manner  entered  into  it,  I  do  not  think  he  him- 
self  could  have  been  admitted  to  say  I  will  not  perform  ft,  and 
if  so,  his  executrix,  who  stands  in  his  place,  cannot  be  more 
favoured. 

IVlr.  Vernon  might  he  induced  to  come  into  this  covenant,  in 
order 'to  make  some  r.ecompence  for  what  was  intended  the 
plaintiffs  by  their  elder  brother  Henry's  will,  I  mean  the  devise 
over  of  the  personal  estate  to  them  in  case  their  brother  Tluh 
mas  should  die  without  issue  male,  which  has  happened ;  he 
probably  did  not  at  first  know  such  devise  over  to  be  void  in 
law ;  indeed  none  but  a  lawyer  could  know  it ;  and  though  he 
might  afterwards  be  advised  it  was  void,  yet  as  this  was  the  in- 
tention of  his  brother  expressed  in  his  last  will,  he  may  have 
thought  himself  in  conscience  bound  to  make  some  satisfaction; 
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and  for  this,  or  some  other  good  reason,  as  for  the  support  of  Vmj6»ahv. 
His  i^ame,  have  entered  into  the  covenant.  Farther^  no  creditor 
can  here  be  hurt  by  a  specific  performance  ot  this  agreement  i 
wiierefore  as  the  delenclant  has  admitted  assets,  let  her  pur- 
chase and  make  a  settlement  of  lands  of  350/.  per  annum  pur- 
suant to  the  articles,  and  tlie  Master  settle  the  conveyance  if  the 
parties  differ  (I). 

As  to  costs,  it  seems  this  was  so  doubifiil  a  6asei  that  tfiev      F  601  ] 
were  hot  so  much  as  aslced  for  by  the  plaintiffs. 

Upon  appeal  to  the  Lords  this  decree  was  (a)'  all^rm'ed  (2)'i     1731-2.  "^ 


(1)  Vide  Osgood  V. Strode f  Bute  iAS.  i     •  ,,, 

Gori7tg  v.  Jfash,  3  Atk,  186.    Stephens        (?)  4  Bro.  P.  C.  26. 
v.  Trueman^  I  Vez.  73. 


DUKE  OF  CHANDOS  t?^m  TALBOT.  Case  191. 

Sir  Thomas  Doleman  the  father,  upon  a  settlement  inadp  on  ^]]^  kwg.*'" 
his  marriage,  had  A  power  to  charge  the  manor  of  Shaws 
in  Berks  with  lOOOi.  and  in  case  of  non-payment,  the  said 
manor  and  premises  were  limited  to  the  use  of  trustees  and 
their  heirs,  until  this  10002.  and  interest  should  be  paid, 
subject  to  which  charge  the  manor,  &c.  were  by  that  settle- 
ment limited  to  the  first,  &c.  sons  of  Sir  Thomas  in  tail 
male. 

Sir  Thomas  Doleman  made  an  appointment  of  tl\e  lOOOL 
unto  J,  S.  under  whom  the  three  children  of  Lewis  Doleynan. 
second  son  of  Sir  Thomas^  (viz.)  Thomas-Humphrey  Doleman 
Lewis  and  Dorothy  Doleman,  became  entitlecl  to  4002.  equall]^ 
to  be  divided  amongst  them^  this  400/.  being  said  to  be  part 
of  the  lOOOI.  Afterwards  Sir  'tliomas  Doleman  died  leaving 
issue  two  sons.  Sir  Thomas  and  Lewis ;  Leuns  died  leaving 
issue  the  said  Thomas-Humphrey,  Lewis  and  Dorothy;  Sir 
Thomas  Doleman  the  son  suffered  a  recovery  to  the  use  of 
himself  in  fee,  (Qm.  if  the  freehold  was  not  in  the  trustees  for 
raising  the  money  appointed  to  be  raised  by  Sir  Thomas  Dole^ 
man  the  father,  and  consequently  no  good  tenant  to  the  yriB- 
cipe,)  and  by  his  will  devised  several  annuities,  particularljf  [  602  ] 
100/.  per  annum  to  one  Elizabeth  Smith  for  life,'  also  several 
legacies,  as  500/.  to  his  nepl^ew  JLeicw  Dolepian,  payable  at  ^ 
his  age  of  twenty-five;  1000/,  to  his  niece  iJorotfci/,  payable 
at  her  age  of  twenty-five ;  and  devised  his  manors  and  lands 
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Duke  of  to  trustees  and  their  heirs,  chargeable  with  the  payment  of 
Talbot.  '  his  debts,  legacies,  annuities  and  funerals,  upon  trust  that  they 
should  receive  the  rents,  issues  and  profits  until  his  said  eldest 
nephew  Thomas-Humphrey  Dolemany  or  such  person  as  should 
be  entitled  to  the  premises  under  the  will,  should  attain  his  age 
of  twenty -five,  and  that  the  trustees  should  out  of  the  profits 
pay  30/.  per  annum  to  Thamas-Humphrey  Doleman,  and  20/. 
per  annum,  a-piece  to  Lewis  and  Dorothy  until  their  respec- 
tive ages  of  twenty-five ;  the  rest  and  residue,  after  debts,  an- 
nuities, legacies  and  funerals,  and  the  charges  of  the  trustees 
paid,  the  testator  gave  to  Hiomas-Humphrey  Dolemarij  or  to 
such  other  person  as  should  be  entitled  to  the  next  and  im- 
mediate reversion  of  the  premises,  when  they  should  attain  the 
age  of  twenty-five  years ;  also  that  from  and  after  his  nephew 
Thomas- Humphrey  should  attain  his  age  of  twenty-five,  the 
premises  should  be  to  the  use  of  him  and  the  heirs  male  of 
his  body,  remainder  to  Leujis  Doleman  and  the  heirs  male 
of  his  body,  remainder  to  Dorothy  in  like  manner,  with  divers 
remainders  over ;  and  having  made  his  trustees  Dean^  Stniih 
and   Weston^  executors,  the  testator  died  the  30th  of  Apvi 

1711.    . 

Thomas 'Humphrey  Doleman  died  the  30th  of  August  1712, 
an  infant,  intestate  and  without  issue ;  Lewis  the  next  nephew 
died  the  17th  of  April  1716,  an  infant  about  sixteen  years  old, 
having  left  his  mother  Mary  fFebb,  who  was  the  widow  of 
Lewis  Doleman  the  father,  (and  afterwards  wife  of  Mr.  Ser- 
[  603  ]  jeant  Webb)  executrix.  30  August  1716,  Dorothy  Dokvm 
intermarried  with  John  Talbot,  who  afterwards  together  with 
his  wife  then  an  infant  assigned  over  the  1000/.  legacy  given  to 

her  by  her  said  uncle  Sir  Tluymas  Doleman*s  will  to 

WUbraham  for  7501.  Hillary  1719,  Talbot  and  his  wife,  she 
having  attained  her  age  of  twenty-one,  levied  a  fine  to  Bichard 
Combs,  and  in  Easter  term  then  next  suffered  a  recovery,  and 
by  deed  of  lease  and  release  dated  the  2d  and  3d  of  March 
1719,  declared  the  use  thereof  to  be,  to  the  intent  that  Bichard 
Combs  should  have  an  annuity  or  rent-charge  of  1001.  per  an- 
num in  fee,  in  consideration  of  the  great  and  signal  services 
done  to  Mr.  TaU)ot  and  his  wife,  by  the  said  Richard  Qmhsf 
and  of  9001.  by  him  paid  or  secured  to  be  paid  to  them,  the 
premises  thus  charged  to  be  to  the  use  of  TaWot  and  his  wife 
for  their  lives,  without  waste,  remainder  to  the  use  of  such  per- 
sons, and  for  such  intents  and  purposes,  as  the  husband  and 
wife,  or  the  survivor  of  them,  by  writing  under  the  hands  and 
seals  of  them,  or  the  survivor  of  them,  attested  by  twp  witnesses, 


m  TERM.  S,  TRIN.  1731.  603 

should  qipoint,  and  for  want  of  such  appointment  to  Dorothy    -"^^^  <>' 
the  wife  in  fee.  Talbot. 

28th  of  May  1720,  John  Talbot  articled  to  sell  the  premises 
to  the  Duke  of  CAandos  for  20,71 8Z.  the  coppice  and  timber 
to  be  valued  and  paid  for  by  the  Duke,  besides  the  purchase 
money;  the  31st  of  January  1722,  Dorothy  the  wife  at- 
tained her  age  of  twenty-five  $  and  on  the  17th  of  December 
following  the  Duke  of  Chandos  brought  his  bill  against  John 
Talbot  and  Dorothy  his  wife,  and  others,  to  have  a  specific 
performance  of  the  articles ;  the  said  Dorothy  at  the  same  time 
bringing  her  cross  bill  to  set  aside  the  fine  and  recovery  and 
deed  of  uses. 

The  27th  of  July  1727,  the  causes  were  heard,  when  so  .  [  604  ] 
much  of  the  cross  bill  as  sought  to  set  aside  the  fine,  recovery 
and  deed  of  uses,  was  dismissed,  the  Duke's  articles  established 
and  decreed  to  be  performed,  and  the  timber  ordered  to  be 
valued  by  two  indiflferent  persons  to  be  appointed  by  the  Mas- 
ter, who  was  to  see  what  money  his  Grace  had  paid  in  satisfac- 
tion of  incumbrances  affecting  the  estate. 

The  Master  made  his  report,  and  on  exceptions  taken  there- 
to^ the  cause  being  again  brought  on,  these  points  arose : 

1st,  As  to  two  sums  of  1332.  6«.  8d.  and  1331.  6^.  8d. 
which  were  said  to  be  part  of  the  said  4001.  charged  on  the 
])remi8es,  and  which  had  been  assigned  to  Lewis  Doleman 
and  Dorothy  Doleman  respectively,  it  was  insisted  that  Levins 
Doleman  surviving  his  elder  brother  Thomas-Humphrey  Dole- 
man,  became  tenant  in  tail  of  the  estate  ch^ged  with  this 
133/.  fo.  8d.  which  was  assigned  to  him,  and  as  an  estate- 
tail  was  devised  to  him  by  his  uncle  Sir  Thomas  Doleman*^ 
will,  this  was  an  inheritance  which  might  endure  for  ever, 
and  therefore  did  merge  the  charge  of  1331.  6«.  8d.  assigned 
to  him. 

Sed  per  Cur* :  Here  can  be  no  merger,  because  by  the  settle-  Where  100«. 
ment  made  by  Sir  Thomas  Doleman  the  father,  the  manor  and  upon  a  real 
premises  were  vested  in  trustees  until  payment  of  the  4001.  ^^[{^'iJ^if 
which  legal  estate  yet  continued  in  them,  and  which  being  a  comes  to  the 
fee-simple  makes  it  a  stronger  case  than  that  of  Thomas  and  to  tiie^  money, 
Kemish,  2  Vera.  348.  where  there  was  a  term  of  500  years  in  *^j°  ^««>* 

'  chaise  18 

trustees  *  to  secure  a  daughter's  portion  payable  at  eighteen  merged ;  but 
or  marriage,  the  fee  descended  to  the  daughter,  who  afterwards  7oo/rcha%ed 
died  unmarried  and  an  infant  about  eighteen,  having  first  made  ^  secured  by 
a  nuncupative  will,  and  thereby  devised  all  in  her  power  to  her  other  legal 

estate  in  a 
third  person,  there  the  charge  is  not  merged^  nor  if  the  estate  which  comes  to  the  person  en- 
titled to  the  money  be  only  an  estate-tail. 

[  »605  ] 
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Puke  of.     mother  J  whereupon  it  was  decreed  by  the  Lord  Sommers,  and 

tAtBOT.  *    affirmed  by  the  House  of  Lords^  that  this  portion  was  not 

merged,  but  should  go  to  her  mother,  who  had  administration 

with  the  will  annexed.     Indeed  had  this  been  a  mere  equitable 

charge  upon  the  land^  and  a  fee-simple,  not  an  estate-tail  only, 

had  come  to  Lewis  Doleman  the  son,  it  might  then  have  been 

a  merger  (i)..  ^        .         ,  ^ 

Onehavingf  a       2dly^  As  to  the  133Z.  6^.  8d.  assigned  to  Dorothy^  it  was 

cW^d^pon^  urged,  that  she  having  joined  in  a  fine  and  recovery  of  the  pre- 

land  secured     mises,  this  would  extinguish  all .  her  right  to  any  thing  issuing 

third  person,    out  of  or  charged  upon  them,  either  present  or  future,  and  con- 

the  landi'uiU  sequently  barred  her  right  to  the  133/.  6««  8d.  to  which  opinion 

extiDsuishes    the  Lord  Chancellor  at  first  inclined  (2). 

his  right  to 

the  charge  j  so  if  he  suffers  a  recovery. 

But  it  afterwards  appeared,  on  the  reading  of  the  will  which 
gave  the  4001.  to  these  children  of  Lewis  Doleman  the  second 
son,  that  it  was  only  a  legacy  at  large,  and  not  any  (lart  of  the 
money  secured  by  the  charge  which  Sir  T1iom<is  Doleman  the 
father  had  made  upon  the  estate ;  wherefore  this  exception  to 
the  Master's  report  was  waived. 

Another  exception  was  concerning  the  valuation  of  the  tim* 
ber,  and  what  was  timber ;  for  the  Master  by  his  report  had 
charged  the  Duke  '^with  the  valuation  of  young  saplings,  esti- 
mated but  at  12d.  or  18d.  a-piece,  which  being  several  thou- 
sands amounted  to  above  4002.  as  also  o^  pollards,  some  of 
[  606  1     which  were  rotten,  or  contained  no  timber  $  the  same  of  walnut 
trees,  which  were   not  timber,   though   some  of  them  were 
worth  20/.  and  others  40Z.  a  tree  j  also  yew,  cherry,  crab,  lime 
and  horse-chesnut  trees  were  valued  as  timber  in  the  Master's 
report. 
In  a  purchase       Lord  Chancellor :  It  is  the  custom  of  the  country  that  makes 
is  agreed  to  be  some  trees  timber,  which  in  their  nature,  generally  speaking, 
valued,  the      ^^^  ^^^  ^  ^  horse-chesnut  and  lime  trees,  so  of  birch,  beech, 

custom  of  the         .  '  ^  '  '  ' 

country  and  asp,  and  as  to  pollards,  notwithstanding  what  is  said  in 

makes  those 

trees  timber^  ivhich  in  their  nature  are  not  so,  as  birch,  beech,  Slc,  poUard  trees,  if  the  bodies 

are  sound,  to  be  valuecl  as  timber. 


(1)  Vide   Chester  v.  Witles,  Amb.        (2)  Vide  Stephens  v.  Lord  Bateman, 
346  (z).  1  Bro.  C.  C.  22. 


.  (z)  Countess  of  Shrewsbury  v.  E.  of  Forbes  v.  Moffait,  18  Ves;  3S4.  Prkt 
Shrewsbury,  3  Bro.  C.  C  120.  Lord  v.  Gibson,  2  Eden,  116.  Donisthorpe 
Compton  V.  Oxenden,  2  Ves.  jun.  261.    v.  Porter ^  Amb.  600, 2  JSdeo.  161 
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Plowd.  470.  in  the  case  of  Soby  versus  Moiyns,  that  these  are    r  „ 

liot  timber^  and  that  tithes  are  to  be  paid  of  their  loppings,      Talbot. 

(which  could  not  be  if  pollards  were  timber)  yet  if  the  bodies 

of  them  be  sound  and  good^  I  incline  to  think  them  timber ; 

secus  if  not  sound,  they  being  in  such  case  fit  for  nothing  but 

fuel. 

With  regard  to  the  walnut  trees  it  was  said,  that  though 
these  might  be  valuable  in  themselves,  yet  since  the  t)uke  by 
the  articles  was  only  to  pay  for  the  timber^  (by  which  could  be 
meant  only  such  trees  as  were  nt  to  be  used  in  building  and  re- 
pairing houses)  therefore  walnut  trees  being  no  ways  proper  for 
these  uses,  were  not  to  be  valued,  which  rule  would  also  extend 
to  young  saplings  or  trees  called  titlers,  though  all  these  might 
m  time  come  to  be  timber;  however,  not  being  so  when  the 
articles  were  executed  or  decree  pronounced,  the  Duke  was  not 
to  pay  for  them. 

Lord  Chancellor :  it  a  timber  tree  which  may  not  be  worth  Walnut  trees, 

,  ,  "^  •     •  where  of  con- 

32.  or  41.  shall  be  valued  or  paid  for  in  the  purchase,  why  not  siderabie  va- 
walnut  trees,  some  of  which  maybe  worth  lOZ.  201.  or  even  JUate^wSa' 
501.  a-piece  ?     However  as  these  trees  seem  to  be  of  consider-  bcr.   Where 
able  value,  unless  ^  the  parties  can  agree  amongst  themselves  value,  and  the 

to  lump  the  valuation,  and  as  it  is  the  custom  of  the  country  pat***  cannot 

''  ,  ^  i  ^   agree  m  the 

which  ascertains  what  are  timber  trees,  makmg  some  to  be  valuation  of 

esteemed  such  which  in  their  nature,  generally  speaking,  are  terrthe  Oaurt 

not,  especiallv  in  countries  where  timber  is  scarce,  I  shall  direct  3^**1  ""J*  *^  ^ 

an  issue  to  try  whether  any,  and  which  of  these  trees  are  by  the  ther  by  the 

custom  of  the  country  to  be  accounted  dmber.  couni^  any 

and  which  of  these  are  timber  trees. 

Then  a  question  arose,  whether  the  1000/.  legacy  given  by  [  *607  ] 
Sir  Thomas  Doleman  the  son's  will,  to  Dorothy  payable  at  her 
age  of  twenty-five  years,  and  assigned  by  her  husband  Mr. 
Talbot  and  her  before  she  came  to  age,  and  for  the  sum  of 
7501.  only,  was  a  good  assignment ;  for  though  Mr.  Talbot  and 
his  wife  did  join  in  a  fine  and  recovery  of  the  premises  charged 
therewith,  yet  if  it  were  well  assigned  to  fFilbraham  before  the 
fine,  the  subsequent  fine  could  not  hurt  it  5  to  which  the  Court 
agreed. 

And  here  it  was  objected,  that  the  wife  being  then  an  infant, 
the  assignment  was  void  as  to  her;  that  it  was  a  chose  en 
action  in  its  nature  unassignable,  and  wholly  in  contingency 
until  Dorothy  should  attain  her  age  of  twenty-five;  before 
which  time  if  she  had  died,  being  a  charge  upon  land,  it  would 
have  sunk.  Also  this  10002.  was  insisted  on  to  be  merged, 
because  Dorothy  living  to  twenty-five,  the  estate-tail  became 
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[  608  ] 


Duke  of     completely  vested  in  her,  and  such  estate  turned  afterwards 
Talbot,     into  a  fee-simple  by  a  recovery ;  consequently  when  the  charge 
upon  the  l&nd,  and  the  land  itself  came  to  the  same  person^ 
there  must  be  a  merger ;  that  the  issue  of  Dorothy  could  not 
be  charged  therewith  at  the  suit  of  her  administrator,  where- 
fore it  could  not  be  said  to  subsist  nor  be  assignable ;  but  sup- 
posing  this  lOOOZ.  'to  be  assignable,  yet  as  it  was  assigned  for 
less  money  than  .was  really  due,  (viz.)  for  7501.  instead  of 
lOOOI.  the  assignee  fFilbraham  should  only  have  the  money 
he  actually  paid,  and  not  .the  whole  lOOOI.  which  though  as 
against  the  a^ignor  he  might  be  entitled  to,  yet  as  against 
a  mortgagee  or  creditor  of  the  assignor,  he  could  cldm  no 
more  than  what  he  had  actually  laid  dawn,  agreeable  to  the 
distinction  taken  in  the  case  of  fFUUams  versus  Springfield^ 
1  Fern.  476. 
A  chose  in  ac-      To  which  it  was  answered,  that  though  a  chose  en  aciumj  as 
nS^MsiMablc  ^  ''ond,  &c.  was  not  in  strictness  of  law  assignable,  yet  in 
at  law,  yet  18   equity  (1)  it  was,  as  every  day's   experience  shewed;    that 
where'tL^'has-  though  the  wife  was  an  infant  when  the  assignment  was  made, 
baud^may  M-  y^^  ^^^^  ^ould  not  be  material ;  for  if  she  had  been  of  age 
as  he  may  any  and  joined,  the  deed  as  to  her  would  have  been  void,  and  she 
2e  wife's  per-  flight  have  pleaded  non  est  factum^    but  being  a  personal 
sonal  estate,     thing  the  husband  alone  might  assign  it ;  and  with  regard  to 
tingentinte-    its  being  a  contingency  until  the  wife  Doro^/iy  should  come 
SsbMdTha^*  to  her  age  of  twenty-five,  it  had  been  determined  that  the 
in  right  of  his  possibility  of  a  term,  (viz.)  where  a  term  was  devised  to  A.  for 
sibilityofa  ~  life,  remainder  to  JB.  for  the  residue  thereof,  such  possibility 
temi,whidi     might  be  assigned  even  by  the  husband  alone,  as  appears  from 
good  strictly    the  case  of  Theobald  versus  (2)  Duffay^  decreed  first  by  the 
signmeot,  yet  ^ord  Macclesfield^  affirmed  afterwards  by  the  present  Chan- 
will  operate  as  cellor,  and  last  of  all  by  the  House  of  Lords  (z).    But  were 

an  agreement,  .  '     •  ' 

where  for  a  valuable  consideration. 


(I)   Jacobson  v.   Williams^  ante,  1 
voL385.    Higden  v.  Williamson,  post       (2)  9  Mod.  109. 
3  vol.  132. 


(z)  But  in  that  case  the  wife  joined 
in  the  assigrtment,  on  which  founda- 
tion Lord  nardwicke  says  the  Court 
determined.  Bush  v.  Dalway^  1  Vez. 
20.  3  Atk.  533.  The  husband  was  an 
alien,  (9  Mod.  102.)  and  so  could  nei- 
ther take  nor  transfer  any  interest  in 
the  term.    However^  an  assignment  by 


the  husband  of  the  wife's  possibility 
will  be  good  in  equity,  if  the  husband, 
as  in  the  principal  case,  is  alive  when  it 
comes  into  possession,  but  not  other- 
wise. •  Homsby  v.  Lee,  2  Madd.  16. 
Cwdell  V.  Acton;  cited  in  Stamper  v. 
Barker,  5  Madd.  162. 
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it  not  in  strictness  to  operate  by  way  of  assignment^  yet  it    r^^^  ^ 

would,  be  good  as  an  agreement,  especially  when  made  for  a      Talbot.  * 

valuable  consideration;  that  in  the  case  of  Sec^ley  (a)  and  (a) Ante  182. 

Newland,  where  two,  whose  wives  were  coheiresses  to  one  Mr. 

Turgis,  and  in  expectation  of  gaining  considerably  by  him, 

agreed  in  Mr.  Turk's  life -time  to  divide  between  them  what 

should  come  to  either  of  thein  by  virtue  of  his  will  j  this  was     [  "09  ] 

an  agreement  concerning  a  much  more  remote  possibility  than 

that  in  the  present  case,  and  yet  was  established  by  a  decree 

of  this  Court. 

Then  as  to  the  objection  of  the  assignment's  being  made  for 
750/.  instead  of  1000/. ;  the  interest  of  the  750/.  from  the 
time  of  making  the  assignment  to  that  of  Dorothy's  attaining 
twenty- five  would  amount  to  near  1000/.  and  considering  the 
chance  the  assignee  run  of  Dorothy's  dyiiig  before  her  age  of 
twenty-five,  the  very  insuring  of  her  life  would  come  to  so 
large  a  sum  of  money  as  to  make  it  a  dear  bargain.  That  it 
would  be  still  more  unreasonable,  should  Mr.  Talbot  be  con* 
strued  to  have  destroyed  his  own  assignment  of  this  1000/. 
legacy  by  his  own  subsequent  fine,  that  he,  against  his  own 
assignment,  after  having  received  a  valuable  consideration  for 
the  same,  nay  the  full  value,  considering  the  remoteness  of  the 
time  of  payment,  and  *be  hazard  of  the  legacies  sinking  in  the 
meanwhile,  should  have  the  legacy  again ;  and  with  regard  to 
any  judgment  or  other  creditors  of  Mr.  Talbot ^  as  they  claimed 
under  him,  and  had  no  specific  lien  on  the  legacy,  they  could 
not  be  in  a  better  condition  than  he  himself  was ;  for  which 
reasons  the  Lord  Chancellor  decreed  this  assignment  of  the 
1000/.  legacy  to  Wilbraham  to  be  good,  and  that  he  was  en- 
titled thereto  with  interest  from  the  time  Dorothy  came  to  the 
age  of  twenty-five. 

The  last  question  was  touching  the  legacy  of  500/.  which  by 
the  first  part  of  the  will  of  Sir  Thomas  Doleman  was  given  to 
his  nephew  Lewis  Doleman  to  be  paid  at  his  age  of  twenty- 
five,  and  so  a  vested  legacy  as  to  the  personal  estate,  after 
which  the  testator's  real  estate  was  charged  therewith ;  and 
in  regard  Lewis  Doleman  died  an  infant  of  about  the  age  of 
fifteen,  and  before  the  time  appointed  for  the  payment,  it  was  [  610  ] 
insisted  that  this  being  a  legacy  charged  upon  land,  did  sink 
for  the  benefit  of  the  hcBres  /actus  or  naius;  that  here  the 
premises  chargeable  with  this  legacy,  amongst  other  parts  of 
the  real  estate  of  the  testator,  were  devised  to  trustees  and 
their  heirs^  upon  the  trusts  and  to  the  uses  herein  before 
mentioned }  it  was  true  in  case  of  a  bequest  of  any  sum  of 
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cl?"^b  ^      ^^^^y  ^}^^  of  *  personal  estate  to  one,  to  be  paid  at  his  age 

TXlbot.      of  twenty-one  or  twenty-five,  if  the  legatee  dies  before  the 

ofapereonal    ^^^c  of  payment,  it  becomes  notwithstanding  a  vested  legacy 

estate  payable  transmissible  to  executors  or  administrators  3  but  where  such 

at  21,  if  the     legacy  is  devised  out  of  a  real  estate,  and  the  legatee  dies  be- 

forc'lJl^^Ws'^"  ^^^^  ^^^  ^*™®  appointed  for  payment,  there  the  legacy  shall 
admiDistra-  sink  into  the  land ;  because  equity  will  not  load  an  heir  for 
it ;  8™Mu  if '^^  ^^®  benefit  of  an  executor  or  administrator.  One  of  the  first 
the  legacy  is    cases  of  which  nature  was  that  of  Paulett  and  PauletL  1 

cuarped  upon     •♦  rt/\j    or** 

arealestote.     ^^Hi.  204,  321,  where  a  portion  was  charged  upon  a  term  for 

years  raised  out  of  an  inheritance  for  that  purpose,  payable  to 
a  daughter  at  twenty-one  or  marriage  3  the  daughter  died  be- 
fore twenty-one  unmarried,  and  her  administratrix  suing  in 
equity  for  this  portion,  the  Court  decreed  it  should  sink  into 
the  la^d. 
No  diversity         Aftenyards  cases  happened  where  lands  were  by  wUl  charged 
tion  is  charged  with  portions  for  children,  payable  at  their  ages  of  eighteen  or 
land'-aniT*'*     twenty-one ;  and  on  the  child's  dying  before  such  time,  it  was 
where  by  deed  objected,  that  though  it  had  been  determined,  where  by  deed 
infant  at  21^°   or  settlement,  Jands  were  charged  with  portions  for  younger 
cas  ^^ifUi*       children  payable  at  certain  times,  this  being  upon  a  marriage 
infant  dies  be-  treaty  where  the  parties  contracted  and  stipulated  for  particu- 
sinks  into  the  '^  purposes  (as  the  advancement  of  daughters  in  marriage) 
^^'  and  when  the  fact  so  happened  that  tjie  daughters  died  before 

^  J      they  had  any  occasion  for  their  portions,  these  were  decreed  to 

sink:  yet  a  legacy  given  by  a  will,  was  to  be  looked  upon 
as  a  bounty,  and  not  as  arising  upon  any  treaty,  contract  or 
stipulation  between  the  parties,  for  which  reason  it  should  not 
here  sink  as  in  case  of  a  settlement. 

Notwithstanding  which,  such  distinction  has  been  disallowed, 
and  the  rule  in  equity  settled  to  the  contrary,  as  appears  from 
the  case  of  Smith  and  Smithy  2   Vent.  92.  where  a  portion 
So  where  a       charged  upon  land  by  a  will  payable  at  a  future  day,  on  the 
given  out  of  a  child's  dying  before  the  day,  was  determined  to  sink  in  the 
tot^payablc    ^^9  ^  which  purpose  I  cited  the  case  of  Yates  and  Fetii-^ 
at  a  future       place,  2  Vem.  416.  as  in  point,  where  a  legacy  was  given  out 
that  not  suffi-    of  a  personal  estate  (and  in  aid  thereof  the  real  estate  made 
S^OiVrefli*^"*  subject)  payable  at  a  future  day,  before  which  day  the  legatee 
estate;  since    dying,  though  not  Only  the  difference  before  mentioned  be- 
to  whomlus    tween  a  setdement  and  a  will  was  insisted  upon,  but  likewise 
F'^^^h*^***^*'  another  distinction  attempted  to  be  made,  (viz.)  where  ale- 
tion  is  payw      gacy  was  charged  both  upon  a  real  and  personal  estate,  and 
Mto\helaad.  ^^ere  upon  lands  only:  yet  was  it  decreed  that  the  legacy 
should  sink  into  the  land.    Also  I  mentioned  the  case  of  Jeit- 
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wiw^^  versus  jfA)oJc€s  (a)  heard  before  the  Master  of  the  Rolls   q^^^^J^^ 
and  Mr.  Baron  Gilbert,  when  fjords  Commissioners  of  the      Talbot.  ' 
great  seal,  in  which  case  a  legacy  was  given  to  a  child,  pay-  ^*^    ^^^ 
able  at  twenty-one,  out  of  the  personal  estate  which  if  not 
sufficient,  the  real  estate,  to  be  liable ;  and  in  that  case  the 
above-mentioned  diversity  between  a  portion  secured  by  a  deed 
and  a  will  was  insisted  on ;  nevertheless  this  distinction  was 
over-ruled,  and  it  was  held  that  though  if  the  administrator  of 
the  legatee  who  died  before  twenty-one,  could  get  all  or  any 
part  of  the  legacy  out  of  the  personal  estate,  he  was  at  liberty 
so  to  do ;  yet  with  respect  to  the  land,  he  should  recover  no 
part  from  thence. 

In  answer  to  all  which  it  was  urged,  that  there  was  a  ma-  [  612  ] 
terial  difference  between  a  portion  contracted  for  by  stipulation 
of  the  parties  before  marriage,  or  secured  by  a  marriage  settle- 
ment, and  legacies  charged  upon  land  by  will,  which  is  a  mere 
bounty ;  as  also  between  a  portion  to  a  child  for  whom  the 
father  is  bound  to  provide,  and  a  legacy  to  a  nephew  or  remote 
kinsman,  for  whom  the  testator  is  not  obliged  to  make  any 
provision.  That  in  the  principal  case  the  5001.  being  given 
first  as  a  legacy  out  of  the  personal  estate,  it  would  not  sink, 
but  subsist,  though  the  child  should  have  died  before  the  day 
of  payment ;  and  when  by  the  latter  part  of  the  will  the  land 
came  to  be  charged,  this  was  only  a  security  in  aid,  but  still 
for  the  payment  of  what  was  before  given  out  of  the  personal 
estate,  just  as  if  a  subsequent  mortgage  had  been  made  for  the 
payment  of  the  legacy,  the  nature  thereof  or  its  subsistence 
would  not  thereby  have  been  altered,  but  it  would  still  continue 
a  legacy. 

At  another  day,  this  cause  having  been  adjourned  in  order 
to  search  precedents,  the  Lord  Cliancellor  said  he  had  looked 
into  the  case  of  Yates  and  Phettiplace  in  2  Venu  and  also 
that  of  Jennings  and  Lookes,  both  which  came  fully  up  to  the 
present  case,  (viz.)  that  where  the  personal  estate  was  not 
sufficient,  and  the  real  estate  in  failure  thereof  was  made  liable 
to  answer  the  legacies,  in  case  of  the  legatee's  dying  before  the 
legacy  became  due,  the  charge  upon  the  land  determined ;  that 
it  seemed  but  a  very  slight  and  superficial  diversity  between  a 
legacy  given  at  twenty-one,  and  payable  at  twenty-one ;  and 
though  it  had  been  established  in  <he  (1)  Spiritual  Court,  as 


(1)  The  distinction  above  mentioned  are  of  a  legatory  nature),  although  ex- 
with  respect  to  interests  arising  out  of  plained  and  in  some  degree  corrected  by 
personal  property  (as  far  at  least  as  tliey    the  more  modern  cases,  is^  in  substance^ 
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Duke  of  to  legacies  given  out  of  a  personal  estate,  it  did  not  deserve  to 
Talbot.  '  be  favoured  or  countenanced,  where  the  legacy  is ,  charged 
[  613  ]     upon  land,  and  the  infant  legatee  dies  before  twenty-one,  or 


established  by  Lampen  v.  Cloherry,  2 
Cha.  Ca.  155.    Smell  v.  Dee,  2  Salk. 
415.  1  £q.  Ca.  Ab.  295.  pi.  2.  note. 
Barlow  v.  Grants  1  Vern.  255.     On-' 
slow  V.  South,  1  £q.  Ca.  Ab.  295.  pi.  6. 
Stapleton  v.  Cheeles,  Pre.  Cha,  318. 
Love  V.  LEstrangi,  3  Bro.  P.  C.  337- 
Corbet  v.  Palmei,  2  £q.  Ca.  Ab.  548. 
pi.  27-     Lowther  v.  Condon,  Barnard. 
329.  Steadman  v.  Palling,  3  Atk.  427* 
Oo8$  V.  Nelson,  1  Burr.  227*     Barnes 
v.  Allen,   1  Bro.  C.  C.    181.     Monk-- 
house  V.  Holme,  1  Bro.  C.  C.  298. 
Benyon  v.  Maddison,  2  Bro.  C.  C.  75. 
May  V.   Wood,  3  Bro,  C.  C.  471  («). 
Where  interest  is  given  before  the  time 
of  payment,  it  is  evidence  of  an  inten- 
tion to  vest  the  legacy,  Collins  v.  Met" 
calfe,    I    Vern.    462.      Stapleton    v. 
Cheeles,  2  Vern.  673.  and  Pre.  Cha. 
318.  S.  C.    Atkins  v.  Hiccocks^  ]  Atk. 
601.   Van  v.  Clarke,  1  Atk.  &12.  Neale 
v.  Willis,  Barnard.  43.     Fonnereau  v. 
Fonnereau,  3  Atk.  645.  and  1  Vez.  118. 
S.  C.     Walcot  v.  Hall,  2  Bro.  C.  C. 
305  (y).    But  it  seems  that  these  au- 
thorities are  not  applicable  to  any  in- 
terests but  those  of  a  legatory  nature, 
although  the  fund  be'  merely  personaL 
Hubert  v.  Parsons,  2  Vez.  262.     Lord 
Teynham  v.  Webb,  2  Vez.  207.     Ooss 
V.  Nelson,  1  Burr.  227.     So,  with  re- 
spect to  all  interests  arising  out  of  land, 
the  nUes  on  the  subject  are  totally  dif- 
ferent 5  for,  whether  the  land  be  the 
primary   or  auxiliary  fund,  whether 
the  charge  be  made  by  deed  or  will,  as 
a  portion  or  general  legacy,  for  a  child 
or  a  stranger,  with  or  without  interest, 
the  genera/ rule  is,  that  charges  upon 


land  payable  at  a  future  day  shall  not 
be  raised,  where  the  party  dies  before 
the  time  of  payment,  Bond  ▼.  Brown, 
2  Cha.  Ca.  165.  Lady  Powlett  ▼.  Lord 
Powlett,  1  Vern.  204.  321.    Smith  r. 
Smith,  2  Vern.  92.      Yates  v.  Phetti- 
place,  2  Vern.  416.    Carter  v.  BUtsoe, 
Pre.  Cha.  267.     Toumay  v.   Toumay^ 
Pre.  Cha.  290.    Stapleton  v.  Cheeles, 
Pre.  Cha.  318.     Jennings  v.  Lookes, 
ante  276.     jRich  v.  Wilson,  Mos.  68. 
Bateman  v.  Roach,  9  Mod.  106.    Gor- 
don V.  Raynes,  post.  3  vol.  134.  Brad" 
ley  V.  Powell,  Ca.  temp.   Tal.  193. 
Hall  V.  Terry,  1  Atk.  502.     Prowse  v. 
Abingdon,  1  Atk.  482.     Boycot  v.  Cot- 
ton, 1  Atk.  555.  (in  which  the  authority 
of  Jackson  v.  Farrant,  2  Vern.  424. 
and   Cave  v.   Cave,  2  Vern.   508.   is 
denied)    Van  v.   Clarke,  1  Atk.  512. 
Richardson  v.  Greese,  3  Atk.  69.     At- 
torney General  v.  Milner,  3  Atk.  112. 
Tuns  tall  v.  Bracken,  1  Bro.  C.  C.  124. 
note.    '  Harrison  v.    Naylor,  3  Bro. 
C.  C.  108  (ar).      Gawier  v.  Slander- 
wicke,   1   Bro.  C.  C.  106.  (note.)  (w). 
This  rule  however  ia  subject  to  many 
exceptions,  as  where  the  time  of  pay- 
ment is  postponed  from  the  circum- 
stances, not  of  the  person,  but  of  the 
fund.     Lowther  v.  VoTidon,  2  Atk.  127. 
130.  Barnard.  327.   S.  C.     Butler  v. 
Duncombe,  ante,  1  voL  457*     Pitjields 
case,  ante  513.  .  King  v.  Withers,  Ca. 
temp.  Tal.  117>  and  post.  3  vol.  414. 
S.  C.    Ernes  v.  Hancock,  2  Atk.  507. 
Sherman  v.  Collins,  3  Atk.  319.    Hut- 
chins  V.  Foy,  Com.  Uep.  7 16.    Hodg- 
son V.  Rawson,  1  Vez.  44.   Thomson 
V.  Dow,  1  Bro.  C.  C.  193.  note.    Mat^ 


(2)  Mackell  V.  Winter,  3  Ves.  543. 
Bolger  v.  Mackell,  5  Ves.  509.  Han^ 
son  V.  Graham,  6  Ves.  239.  Hixon  v. 
O/iver,  13  Ves.  113. 

(y)  Boo^A  V.  Booth,  4  Ves.  399. 
Hanson  v.  Graham,  6  Ves.  239. 
Branstrom  v.  Wilkinson,  7  Ves.  421, 
Xa«e  V.  Goudge,  9  Ves.  225.  XeaAe 
V.  £oiin«(m,  2  Mer.  386. 


(ar)  a.  C.  2  Cox,  247.  In  this  case 
the  legacy  was  charged  on  land  directed 
by  the  will  to  be  purchased. 

(w)  S.  C.  2  Cox,  15.  Phipps  v.  Lord 
Mulgrave,  3  Ves,  613.  Butler,  Co.  Lite. 
237  a.  Nor  will  the  Court  even  mar^ 
shal  assets  in  favour  of  the  representa- 
tives of  the  deceased  legatee.  Pewrce 
V.  Loman,  3  Ves.  135. 
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before  the  time  when  the  legacy  is  made  payable ;  that  there 
waa  not  any  the  least  difference  between  a  sum  of  money 
charged  by  a  will  on  land,  payable  to  an  infant  at  twenty* 
one,  and  where  such  charge  arises  by  a  deed.  That  the  au- 
thorities  before  mentioned  shew  there  is  no  difference  where 
the  real  as  well  as  the  personal  estate  is  charged,  for  in  such 
case,  as  far  as  the  executor  or  administrator  claims  out  of  the 
latter,  he  shall  succeed  according  to  the  rule  of  that  court 
where  these  things  are  determinable,  even  though  the  infant 
legatee  dies  before  the  time  of  payment,  but  as  far  as  the  le- 
gacy is  charged  upon  the  land,  so  far  shall  it,  on  the  legatee*  s 
dying  before  the  legacy  becomes  payable,  sink ;  and  this  being 
the  rule  which  has  of  late  universally  prevailed,  be  the  legatee 
a  child  or  a  stranger,  it  would  be  of  the  most  dangerous  con- 
sequence, and  disturb  a  great  deal  of  property  for  him  to  break 
into  it. 

Wherefore  he  thought  that  the  500/.  legacy  payable  to 
Lewis  Doleman  at  twenty-iive,  on  his  dying  before  that  time, 
as  to  so  much  thereof  as  was  payable  out  of  the  land,  must 
sink. 


Duke  of 

Chan  DOS  v. 

Talbot. 


ning  y.  Herbert,  Amb.  575.  Tunstall 
V.  Bracken,  1  Bro.  C.  C.  124.  note>  and 
Amb.  167.  S.  C.  Emhrey  v.  Martin, 
Amb.  230.  Smith  v.  Partridge,  Amb. 
2(56.  Jeal  v.  Titchener,  1  Bro.  C.  C. 
120.  note.  Clarke  v.  Ross,  ibid.  Kemp 
V.  Davy^  ibid.  Pawsey  v.  Edgar,  1 
Bro.  C.C.  191.  note.  Morgan  v.  Gar-* 
diner,  1  Bro.  C.  C.  193.  note.  Date;- 
son  v.  Killet,  1  Bro.  C.  C.  119.  God- 
win  V.  Munday,  1  Bro.  C.  C.  191  (v). 
In  those  cases  where  portions  have  been 
given  out  of  land  and  no  time  of  pay" 
ment  expressed,  it  seems  difficult  to 
reconcile  the  determinations  :    accord- 


ing to  Earl  of  Rivers  v.  Earl  of 
Derby,  2  Vern.  72.  Cowper  v.  Scott, 
post.  3  vol.  119.  Wilson  V.  Spencer, 
post.  3  vol.  172.  they  are  interests  vest- 
ed presently^  and  transmissible,  yet 
Brewin  v.  Brewin,  Pre.  Cha.  195. 
Warr  v.  Warr,  Pre.  Cha.  213.  Lord 
Teynham  v.  Webb,  2  Vez.  209.  Tun- 
stall  V.  Bracken,  1  Bro.  C.  C.  124. 
note.  Lord  Hinchinbrooke  v.  Sey^ 
mour,  1  Bro.  C.  C.  395.  determine  that 
such  portions  do  not  vest  if  the  children 
die  before  they  want  them,  et  vide 
Lowther  v.  Condon,  2  Atk.  133.. 


(t;)  Emperor  v.  Rolfe,  1  Vez.  208. 
Cholmondeley  v.  Meyrick,  1  Eden,  77- 
3  Bro.  C.  C.  253  (n.)  Willis  v.  Willis, 
3  Ves.  51.  Hope  v.  Lord  Clifden,  6 
Ves.  499.  Shenck  v.  Legh,  9  Ves.  300. 
Powis  V.  Burdett,  ib.  428.  King  v. 
Hake,  ib.  438.     Hallifax.v.  Wilson, 


16  Ves.  168.  Howgrave  v.  Cartier,  3 
V.  &  B.  79.  Coop.  66.  Walker  v.  Main, 
I  Jac.  &  W.  1.  Or  where  the  testator  has 
manifested  an  intention  that  the  legacies 
should  not  sink.  Watkins  v.  Ckeek,  2 
S.  &  S.  199. 


Vol,  II. 


2  fit 


6^3        ^  DB  TERM.  S.  TRIN.  178J^ 


Case  192.         EASTWOOD  venus  VINKB,  or  EASTWOOD  verm 

STYLES. 

At  the  RoUs.  jj^  ^j^  ^^^^^  ^^^^  ^f  ^j^^  points  was,  where  a  son  died  seised  in 
mother  mty  fee  of  land  without  issue,  brother  or  sister,  but  leaving  two 
be  couain  to     cousins  his  heirs  at  law,  one  of  whom  was  his  own  mother,  whe- 

thc  SOD,  and  ' 

as  such  in-      ^er  the  mother  could  take  as  heir  to  her  son  ? 

heiit  to  him 

notwithstanding  the  relation  of  father,  &c. 

[  614  ]  Object.  The  father  or  mother,  grandfather  or  grandmother 
cannoc  take  as  heir  to  their  son  or  grandson }  they  may,  it  is 
(a)  Vide  Litt.  true,  inherit  by  (a)  circuity,  as  thus :  the  uncle  may  take  as 
heir  to  the  son,  after  which  the  father  or  mother  may  take  as 
heir  to  the  uncle,  but  the  father  or  mother  cannot,  as  in  the 
present  case,  succeed  immediately  and  in  the  first  instance  to 
the  inheritance  of  the  son. 

On  the  other  side  it  was  said,  and  so  ruled  by  the  Ma$ier 
of  tlie  Rollsy  that  though  a  father  or  mother  could  not  as  /a- 
iher  or  motlier  inherit  immediately  after  the  son ;  yet  if  the 
case  should  so  happen,  that  the  father  or  mother  were  cousin 
to  the  son,  and  as  such  his  heir,  they  might  take  notwithstand- 
ing ;  and  that  here,  though  the  heir  was  also  mother,  this  did 
not  hinder  her  from  taking  in  the  capacity  or  reladon  of 
cousin.  His  Honour  further  observed,  that  the  other  cousia 
being  but  half  an  heir  could  not  take  the  whole,  neither  could 
any  thing  go  to  the  lord  by  escheat,  for  as  long  as  there  is 
any  heir  left  he  cannot  take ;  so  that  thougUKe  other  cousin 
could  take  but  a  moiety,  yet  her  being  a  moiety  of  an  heir 
would  prevent  the  lord's  title  by  escheat  (2)  5  and  that  not- 
withstanding this  was  a  very  uncommon  case,  he  took  it  to  be  a 
clear  one. 
2  Kel.  in  Cba.  Another  point  was,  a  man  on  the  marriage  of  his  wfe,  gave 
One  gives  a  &  bond  to  her  trustee,  in  the  penalty  of  40001.  conditioned 
« "i^L^^f-    that  if  he  at  any  time  within  four  months  should  settle  and 

marriage,  ei-  * 

ther  within      assure  freehold  lands  of  the  yearly  value  of  lOOZ.  on  his  wife 

fbor  months  to  r      •       i-r  •i>i_*«>  ^  ■•••^*.  lij 

«ettle  lands  of  ^^^  ^^^  hie,  or  if  his  heirs,  executors  or  admmistrators  should 

100/.  per  ann.  within  the  space  of  four  months  after  his  death  pay  unto  his 
pn  niA  wife,  or      ,        ,  .         r  j 

that  his  heirs,  Said  wife  20001.  then  the  bond  to  be  void.    The  husband  soon 

excbntors,  Sec. 

shall  pay  her  20001.  within  four  tnonths  after  his  death  ;  husband  after  this  devises  to  bis  wife 

lands  of  88/.  per  annum^  this  shaU  not  be  taken  in  part  of  the  400/.  p«r  annum,  but  only  as  a 

bencTolence. 


(x)  Bat  see  Co.  Litt.  163.  b. 
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aflker  tlwf  marriage  made  his  will,  devising  thereby  freehold    ^^^  "* 
and  copyhold  lands  lying  intermixed  in  Norfolk,  of  the  yearly 
value  of  88L  to  his  loving  wife  and  her  heirs,  having  surren- 
dered all  his  Copyhold  to  the  use  of  his  will,  and  died  within 
four  months  after  the  marriage.    Whereupon  the  wife  now 
insisted  to  retain  these  lands  of  881^  per  annum,  and  that. 
in  regard  her  husband  had  not  settled  the  100/.  per  annum  for 
her  life^  she  was  also  at  liberty  to  elect  the  20001.  out  of  bis , 
assets. 

Against  which  demand  it  was  urged,  that  this  devise  of  lands 
of  881.  per  annum  was  a  satisfaction  of  the  bond,  because 
lands  of  881.  per  annum  in  fee-simple,  were  greater  in  point 
of  value,  and  might  be  sold  for  more  than  would  purchase  100/. 
per  annum  for  her  life,  nay,  might  in  a  day's  time  be  turned 
into  an  annuity  of  1001.  per  annum ;  but  taking  it  that  this 
devise  was  not  to  go  in  satis&ction,  yet  it  ought  at  least  to 
go  towards  it ;  and  therefore  all  that  the  executors  of  the  hus- 
band had  to  do,  would  be  to  make  up  the  882.  per  annum,  100{« 
per  annum;  that  if  the  husband  in  his  life- time  had  settled  lands 
of  881.  per  annum  on  her,  supposing  it  were  for  life  only,  this 
had  been  a  performance  in  part  of  his  bond,  and  he  would  have 
been  bound  only  to  make  it  up  1001.  per  annum,  for  which 
purpose  the  case  of  Wilcox  and  WilcOx,  2  Vem.  558.  was 
cited,  where  one  bound  to  settle  upon  his  son  lands  of  100{« 
per  annum,  left  an  estate  of  1001.  per  annum  to  descend  to  such 
son,  though  the  lands  agreed  to  be  settled  were  to  be  entailed, 
and  those  that  descended  a  fee-simple,  and  so  of  a  different 
nature,  yet  were  these  latter  construed  a  satisfaction.  That  if 
in  that  case  the  lands  descended  had  been  but  881.  per  annum, 
all  that  his  executors  by  virtue  of  the  covenant  had  been 
bound  to  do,  would  have  been  to  make  the  lands  descended 
of  881.  amount  to  lOOZ.  per  annum ;  so  here  the  lands  de- 
vised were  to  be  made  up  but  1001.  per  annum,  and  2  Venn.  498. 
Brofwn  v.  Dawson  was  cited,  where  A.  on  his  wife's  joining  £  616  J 
in  a  sale  of  part  of  her  jointure,  gave  her  a  note  to  pay  her 
71.  lOff.  per  annum  for  her  life,  and  afterwards  on  a  sale  of  a 
farther  part,  gave  her  a  bond  to  pay  her  61.  10^.  per  annum 
for  her  lifie,  and  by  will,  without  taking  notice  of  the  note  or 
bond,  gave  her  14/.  per  annum  for  her  life ;  the  devise  was  held 
to  be  a  satisfaction  of  the  bond  and  note.  So  if  a  child  has 
a  portion  secured  to  her  by  a  settlement,  and  afterwards  has 
the  like  or  a  greater  portion  given  her  by  the  will  of  the  same 
parent  who  made  the  settlement,  the  l^cy  shall  be  taken  iii 

12  a2   '  ' 
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Eastwood  v.   (a)  Heu  of  the  portion  by  tfie  settlement,  and  the  child  not  have 

ftf)  Vide  vol.1,  both. 

147. 299.  It  ^ag  farther  observed,  that  the  election  was  in  the  husband 

to  settle  lands  of  100/.  per  annum  on  the  wife  for  her  life, 
within  four  months  after  the  marriage,  or  that  his  heirs,  exe- 
cutors or  administrators  should  pay  the  wife  2000/.  and  here 
the  husband  dying  within  four  months  after  the  marriage,  the 
election  which  he  had  should  go  to  his  heirs,  executors  or  ad- 
ministrators, which  election  was  considerable,  since  the  land  to 
be  settled  was  but  1001.  per  annum  for  her  life,  but  in  drfault 
thereof  the  money  to  be  paid  her  was  near  double  the  value, 
(viz.)  2000/. 

Master  of  the  Rolls :  As  money  and  lands  are  things  of  a 
different  nature,  the  one  shall  not  be  taken  (l)  in  satisfaction 
thf  ^e*^*"*^'  of  the  other.  Whatever  is  given  by  a  will  is  pnmd  facie  to  be 
though  of  intended  a  bounty  and  benevolence ;  and  it  is  remarkable  that 
shall  never  be  in  the  present  case  the  devise  is  to  his  loving  wife,  which  is  a 
Sctio  *  of  Vhe"  ^^^^  ®f  affection.  I  look  upon  it  to  have  been  a  stretch,  that 
other,  unless  where  a  man  has  owed  J.  S.  100/.  and  afterwards  given  him  a 
Whatever  Is'  legacy  of  lOOZ.  this  latter  has  been  taken  (2)  in  satisfaction  of 
^ivenbyawill  ^^^  former,  since  at  that  rate  nothing  isgive^i;  but  though  the 

18  prinia  facie  c       «j  ^        o 

to  be  intended  Coiu't  has  gone  SO  far,  it  never  yet  construed  a  devise  of  land 
a  benevolence,  ^q  |j^  ^  satisfaction  for  a  debt  of  money,  much  less  has  it  de- 
creed that  a  legacy  of  a  less  sum  than  the  debt  should  be 
deemed  a  satisfaction  pro  tanto  ;  the  devise  of  such  of  the  land 
as  is  copyhold  cannot  possibly  go  towards  satisfaction  of  the 
1002.  per  annum,  which  was  to  be  freehold;  nay  supposing 
the  whole  881.  per  annum  were  freehold,  it  would  not  go  to- 


Money  and 
lands  bein£^ 
tbiDg;8  of  a 
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(1)  Cranmer*B  case,  9  Salk.  508. 
Hooke  V.  Grove,  2  Eq.  Ca.  Ab.  218.  pi. 
4.  and  1  Bro.  P.  C.  464.  S.  C.  Chap- 
lin v.  Chaplin,  post.  3  vol.  247.  Bel- 
lasis  V.  Uthwaity  1  Atk.  426.  Barret 
V.  Beckford,  I  Ve2.  621.  Broughton 
V.  Errington^  7  Bro.  P.  C.  12.  Grave 
V.  Earl  of  Salisbury,  1  Bro.  C.  C.  425. 
So,  the  thing  substituted  must  be 
equally  certain  and  advantageous  with 
the  thing  due  or  contracted  for,  Atkin- 
son V.  Webby  2  Vern.  478.    Masters  v. 


Masters^  ante  1  voL  423.  Crompton 
V.  Sale^  ante,  555.  Bellasis  v.  Uth- 
wait^  1  Atk.  426.  Nicholls  v.  Judson, 
2  Atk.  300.  Graham  v.  Graham^  1 
Vez.  262.  Clark  v.  Sewell,  3  Atk. 
96.  Middleton  v.  Pry  or  ^  Amb.  3»1. 
Haynes  v.  Mico,  1  Bro.  C  C.  129. 
Jeacockv.Falkener,  1  Bro.  C.C.  295<z). 
Devese  v.  Pontet,  at  the  Rolls,  Nov» 
8th  and  10th  1785  (y). 

(2)  Vide  Chancey's  case,  ante,l  voL 
408. 


(z)  S.  C.  1  Cox,  37.  shore  v.  Chalie,  10  Ves.  1.    Bengough 

(y)  Pre.  Cho.  240.  (n)  (Fmch's  edit)  v.  Walker,  16  Ves.  507.     Monck  v. 

1  Cox,  188.    See  also  Richardson  v.  Lord  Monck,  1  Ba.  &  Be.  308.    GqU^ 

£(piww^(ww,  2  Ves,  jun.  463.    Garths  «m«  v.  Gofdwiitf,  1  Swan- 2ia 
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wards  satisfaction  of  the  lOOt.  per  annum,  not  being  so  ex-  Eattwood  v. 
pressed ;  but  if  there  be  not  enough  to  answer  the  rest  of  the 
charges  laid  upon  the  land^  or  the  bond  creditors  who  may 
come  upon  the  land,  then  indeed  so  much  of  the  88Z.  per 
annum  devised  as  is  freehold,  might  be  taken  towards  satisfac- 
tion, because  otherwise  the  testator's  will  would  be  disappoint-* 
ed;  though  supposing  there  are  assets  to  pay  all  the  bond 
debts,  and  likewise  the  charges  laid  by  the  will  upon  the  land 
(which  was  afterwards  admitted)  in  such  case  the  88/.  per 
annum  shall  be  enjoyed  as  a  bounty  and  benevolence ;  vide 
4  Co.  Vemon*s  case,  and  also  that  of  (a)  Lawrence  versus  fei  ^^*'™* 
JLawrence* 

As  to  the  objection,  that  the  heirs  or  the  executors  of  the  A.boandwith. 

,  infouriiioDtof 

testator  ought  to  have  their  election  either  to  settle  lands  or  after  hit  mar- 
pay  the  money,  the  husband,  it  is  true,  had  this  election  in  him^  hi^^noOi^ 
which  was  to  continue  four  months  after  the  marriage,  but  he  per  annum  on 
dying  within  the  four  months,  though  the  time  expired  after-  else  to  leave 
wards,  yet  where,  upon  the  death  of  the  testator,  matters  are  J?'  ^S^io  th** 
for  some  time  in  confusion,  nothing  is  more  usual  than  for  the  four  months. 
Court  to  (6)  enlarge  the  time,  or  to  relieve  against  any  lapse  uiefour' 
thereof:  wherefore  let  the  husband's  executors  pay  the  incur-  months  pa«g; 

.  '    ^  his  executors 

ring  profits  ;of  the  100/.  per  annum,  from  the  death  of  the  hus-  shaU  elect, 
band,  to  the  wife,  and  settle  upon  her  the  100/.  per  annum^  Sie*lool*per^ 
they  not  being  bound  to  pay  the  2000Z.  to  her,  but  the  88Z.  per  ^£"°''  ^'  ^^ 
annum  devised  shall  not  be  taken  as  part  of  the  100/.  'per  an-  (6)  Vide  ante 
num  agreed  to  be  settled  (1).  ^' 


(1)  Reg.  Lib.  A.  1730.  fol.  469.  and    cellor.  Pasct  1732,  Reg.  Lib.;A.  173L 
affirmed  on  appeal  to  the  Lord  Chan*   fol.  297* 


NORTH  versus  ANSELL.  [  618  ] 

Ca8B  193. 

A  MAN,  in  consideration  of  a  portion  of  500Z.  which  he  was  to  At  the  Rolls, 
have  in  money  and  goods  with  his  wife,  and  in  consideration  of  2  Eq.  Ca.  Ab. 
the  marriage,  made  a  settlement  before  marriage  of  land  to  tlie  Ooe  mconsi* 
use  of  himself  for  life,  remainder  to  trustees  for  200  years,  re-  i^^SJl'^Lj 
mainder  to  the  wife  for  life,  remainder  to  himself  m  fee ;  the  or500/.por- 
trust  of  the  200  years'  term  was  to  raise  200/.  to  be  paid  as  the  jg^  have  with 
wife  by  her  will  or  any  writing  should  direct ;  the  husband  and  *>»»  «^fe.  ^ 

'  /  o  fietUementim* 

powers  the  wife  to  dinpose  of  200/.  hy  her  wiU ;  thev  lire  together  fifteen  years,  and  the  wife 
gives  the  200<.  away  by  her  will;  the  husband  at  this  distance  of  time  shall  not  be  admitted 
to  say  he  had  not  500(.  with  his  wife,  but  shall  pay  the  mqn^y, 
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North  v.  ^(q  having  lived  together  about  fifteen  years,  she  made  a  inll, 
appointing  the  payment  of  the  2001.  and  died  before  her  hus- 
band. On  the  appointees  bringing  their  bill  for  the  raising 
of  this  2001.  the  husband  insisted,  that  he  never  received 
above  300/.  as  a  marriage  portion  with  his  wife,  and  that  his 
having  5002.  was  as  a  condition  precedent,  and  the  consider- 
ation for  her  power  of  disposing  of  2001.  and  to  be  mider- 
stood  thus,  2002.  out  of  her  5002.  or  as  if  the  words  had  been, 
that  upon  condition  the  husband  should  receive  500/.  with 
his  vnfej  he  would  then  allow  her  to  dispose  of  2002.  out 
of  it. 

Master  of  the  Rolls :  The  consideration  of  this  power  to 
dispose,  is  not  only  the  wife's  portion  but  the  marriage,  which 
last  alone,  without  any  portion,  had  been  a  good  consideration, 
both  for  the  power  and  also  the  jointure ;  the  quantum  of  the 
portion  seems  rather  a  computation  than  otherwise,  and  it  is 
not  to  be  imagined  liut  that  the  husband  would  and  did  look 
into  such  quantum  before  the  marriage,  and  was  satisfied  there- 
with ;  nor  is  there  the  least  evidence  of  any  fraud :  the  reason 
why  this  Court  does  not  relieve  against  marriage  contracts  for 
[  610  ]      settlements,  jointures  or  other  provisions,  though  they  may  be 
•r  joSturron  ^^^  unequal,  and  in  favour  of  the  wife,  is,  because  it  can- 
,a  marriage,      not  Set  the  wife  in  statu  quo,  or  unmarry  the  parties,  as  was 
very  unequal-  ^^^  '^^  ^^^  ^^^  of  fPicherley  and  fFichei'ley,  where  the  re- 
voii***^  th  ^*"    n^airider  man  brought  a  bill  to  be  relieved  against  a  jointure  made 
irife,  will  uot    by  the  tenant  for  life,  even  upon  his  death-bed,  in  consideration 
eqmty  fis\har  ^^  and  previous  to  his  marriage,  by  virtue  of  a  power  reserved 
cajDot  put  the  to  him ;  in  which  case  the  Lord  Parker^  assisted  by  the  Lord 
quo.  Chief  Justice  PrW  and  myself,  denied  relief.    Moreover  the 

answer  of  the  husband  in  this  case  is  very  tender,  denying  that 
for  the  marriage  ^^tiot\  he  received  above  3002.  whereas  he 
might  receive  more  afterwards,  and  it  would  be  extremely  hard 
and  unreasonable,  to  put  the  legatees  of  the  wife,  who  may  be 
strangers  to  all  these  matters,  at  the  distance  of  fifteen  years, 
after  so  long  an  acquiescence  of  the  husband,  to  shew  he  re- 
ceived a  portion  of  500?.  with  the  wife,  which,  had  the  hus- 
band died  soon  after  the  marriage,  might  easily  have  been  made 
to  appear ;  wherefore,  upon  a  presumption  that  the  husband 
received  the  5002. 1  shall  decree  the  2002,  to  be  raised  with  in- 
terest from  the  end  of  the  year  after  the  wife's  death,  and  with 
'  costs  («)• 


(z)  Perkins  v.  Thornton^  Amb.  503;    Crqfion  v.  Ormiif,  8  Sch.  &  L.  60S. 
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BLIQH  &  al'.  vermi  EARL  OF  DARNLBY.  casb  194. 

Thb  late  Earl  of  Damley,  the  defendant's  father,  seised  in  fee  ^*  *^®  '^^"*- 
of  a  great  real  estate  both  in  Englaiul  and  Ireland,  and  pos-  JJ  awcte!*"^ 
sessed  of  a  leasehold  in  Scotland,  and  likewise  of  a  consider- 
able personal  estate,  having  two  sons  and  three  daughters,  by 
his  will  devised  80001.  a-piece  to  h\9  two  eldest,  and  6000 J.  to 
his  youngest  daughter,  charging  his  real  estate  with  the  pay- 
ment thereof.  Afterwards  by  a  codicil  he  bequeathed  several 
pecuniary  legacies  of  considerable  value  to  his  several  brothers  [  620  ] 
and  sisters  (the  plaintiffs)  without  charging  his  real  estate 
with  the  payment  of  these  latter  legacies.  Subsequent  to 
which  he  entered  into  a  contract  before  the  Master  for  the 
payment  of  17,000/.  for  a  third  part  of  the  manor  of  Cobham^ 
Hall,  in  Kent,  he  having  two  thirds  of  the  said  manor  before* 
The  Master  reported  him  the  best  purchaser,  and  before  his 
death,  which  happened  soon  after,  the  report  was  absolutely 
confirmed. 

The  Lord  Damley's  personal  estate,  before  his  entering  into 
the  contract  for  the  purchase  of  this  estate,  was  sufficient  for 
the  payment  of  all  his  legacies,  but  the  performance  of  the 
contract  would  (&$  it  was  thought)  occasion  a  deficiency  of 
assets. 

Mr.  Hornby  J  who  was  the  owner  of  the  third  part  of  the  9°®  ^y  ^'^^. 
^'  ^  nves  several 

manor  of  Cobham,  having  brought  his  bill  against  the  execu-  legacies, 
tors  and  heir  of  the  late  Earl  of  Darnh^,  to  have  the  purchase  on"thare3 
completed  and   the   money  paid,  obtained  a  decree  for  the  estate  and 

1.1.  11../*.!  11  othew  not;  if 

same ;  at  which  time  the  now  plaintitts  the  younger  brothers  the  personal 
and  sisters  of  the  late  Earl,  brought  their  bill,  setting  forth  the  SJJ|*J^Sent 
will,  and  that  several  pecuniary  legacies  had  been  given  them  to  pay  al),  the 
out  of  the  personal  estate  in  general ;  that  his  daughters  had  charged  on 
the  above  mentioned  legacies  charged  upon  the  real  estate,  |5^|  vi*  t9i^ 
and  that  the  testator,  since  the  making  his  will,  having  entered  thereout;  or 
into  this  contract  for  the  purchase  of  the  Cobham  estate,  where-  been%aid  out 
by  there  might  be  a  deficiency  of  the  personal  assets  for  the  oj  'h*  person- 
payment  of  those  legacies :  Therefore  they  prayed  that  the  as-  other  le/apies 
sets  might  be  marshalled,  and  the  daughters'  legacies  paid  out  JJ^^  l?,Sd  in* 
of  the  real  estate  5  or  if  already  recovered  out  of  the  personal,  their  place 
then  that  the  plaintiffs  the  brothers  and  sisters  might  stand  in    '^     '  ^ 
the  place  of  the  daughters,  and  take  so  much  out  of  the  land 
for  their  legacies  as  these  had  exhausted  out  of  the  personal 
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,,  ^^''JS  ^'     estate :  which  the  Court  decreed  as  reasonable,  and  within  the 

Earl  of  Dark* 

LBY.         common  rule  of  marshalling  assets  (1). 

But  then  it  was  further  pressed  by  Mr.  Attorney  General^ 
that  the  debt  contracted  for  this  purchase  by  the  late  Earl  of 
JDamUy  was  due  by  a  decree,  a  contract  made  with  the  inter- 
vention of,  and  confirmed  by,  the  Court,  which  had  ordered 
the  late  Earl  to  pay  it,  and  taking  it  to  be  a  debt  due  by  a 
decree,  it  was  then  in  nature  of  a  judgment,  which  would 
bind  the  real  assets  in  the  hands  of  the  heir ;  and  if  so,  then 
since  the  land  agreed  to  be  purchased  was  real  assets,  conse- 
quently even  that,  and  more  plainly  the  other  real  estate  de- 
vised or  descended  to  the  defendant  the  infant  Earl,  was  assets 
liable  to  the  decree,  and  the  purchase  money  contracted  to 
be  paid  for  Cobham  manor  ought  to  come  out  of  the  real 
estate,  by  which  means  there  would  be  personal  estate  suffi- 
cient left  for  payment  of  the  pecuniary  legacies  given  to  the 
plaintifls. 

But  the  Master  of  the  HoUs  was  very  clear  in  his  opinion 

against  the  plaintifls,  as  to  this  last  point,  holding  it  not  to  be 

a  debt  due  by  a  decree,  but  only  by  an  order  of  Court  against 

the  late  Earl,  for  the  payment  of  the  purchase  money,  who  not 

not  a 'debt  due  being  party  to  the  original  cause,  but  coming  in  before  the 

by  a  decree, 
but  only  by 
order  of  the 
Court. 


One  allowed 
the  best  pur- 
chaser under 
a  decree  is  or- 
dered to  pay 
the  purchase 
money;  this 


Master,  it  could  not  be  said  there  was  a  decree  ag^nst  him ; 
but  supposing  there  was  a  decree,  yet  where  it  is  said  a  decree 
is  equal  (2)  to  a  judgment,  or  to  be  paid  (3)  next  thereto,  this 
i8^*decree7or  ^^^  ^®  intended  only  out  of  the  personal  estate ;  whereas  a 
a  debt,  and       decree  for  a  debt  does  not  bind  the  real  (4)  estate,  actinir  only 

the  defendant  ^  '  '  -o       / 

dies,  such  decree  does  sot  bind  the  real  assets  descended  to  the  heir,  as  a  judpnent  does.  Tbe 
only  way  upon  a  decree  for  a  debt  to  affect  land  is  to  proceed  for  a  contempt  to  a  sequestra- 
tion; but  such  sequestration  abates  by  the  death  of  the  party,  which  an  extent  does  not 


(1)  Hyde  v.  Hyde,  3  Cha.  Rep.  155. 
Masters  v.  Masters,  ante  1  vol.  4^. 
Clifton  V.  Burt,  ante  1  vol.  679. 

{^)  Mason  v.  Williams,  2  Salk.  507. 
SearU  v.  Lane,  2  Vern.  89.  Joseph  v. 
Mottf  Pre.  Cha.  79,  Martin  v.  Mar- 
iin,  1  Vez.  214  (z). 


(3)  Harding  v.  Edge,  1  Vern.  143. 

(4)  Vide  Morice  v.  Bank  of  England, 
Ca.  temp.  Tal.  23'i.  Jstley  v.  Powis, 
1  Vez.  496  (y). 


(z)  Perry  v.  Phelips,  10  Vcs.  34. 
So,  a  decree  for  the  administration  of 
assets,  which  is  in  the  nature  of  a 
judgment  for  all  creditors.  Paxton  v. 
Douglas^  8  Ves.  620.  Largan  v. 
Bowen,  1  Sch.  &  L.  299.  And  see 
Douglas  v.  Clay,  1  Dick.  393.  Kenyon 
V.  Worthington,  2  Dick.  668.  Gilpin  v. 


Lady  Southampton,  18  Ves.  469.  Far* 
rell  V.  Smith,  2  Ba.  &  Be.  342.  Ter- 
rewest  v.  Featherby,  2  Mer.  480.  Sims 
V.  Ridge,  3  Mer.  464*  Jackson  r. 
Leaf,  1  Jac.  &  W.  229,  Fleming  v. 
Prior,  5  Madd.  423. 

(y)  Mildred  v.  Eobinsonf  19  Ves. 
588. 
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ki  personam,  not  tn  rem,  and  the  remedy  upon  a  decree  to  ^^^^V^' 
affect  the  land  is  only  for  a  contempt^  whereupon  the  party  ley. 
proceeds  to  a  sequestration^  which  process  is  not  of  a  very  long 
standing;  and  that  a  sequestration  (1)  is  but  a  personal  process  L  ^^^  J 
appears  by  its  falling  and  abating  by  the  death  of  the  party ;  on 
the  other  hand,  an  extent  upon  a  judgment  does  not  so  abate. 
That  judgments  did  not  affect  the  land  until  the  statute  of 
Westm.  2  (13  Ed.  1.  c.  18.)  which  can  hardly  be  thought  to 
have  included  a  decree ;  nay  plainly  it  does  not,  for  if  so,  it 
would  have  affected  but  a  moiety  of  the  land,  as  a  judgment 
does  3  whereas  upon  a  sequestration  the  plaintiff  takes  the 
whole  profits ;  that  if  a  decree  for  a  debt  should  be  obtained, 
and  the  defendant  die  leaving  no  personal,  but  a  considerable 
real  estate  in  fee,  the  latter  would  not  be  affected  by  the  de- 
cree in  the  hands  of  the  heir,  as  it  would  in  case  of  a  judg* 
ment ;  and  were  tliis  otherwise,  surely  after  so  many  thousand 
decrees  and  instances  of  deficiencies  of  personal  assets  for  the 
satisfying  thereof,  some  cases  would  be  found  where  land  had  / 
been  sequestered  for  such  debts  in  the  heirs'  hands,  but  no  pre- 
cedent of  this  kind  was  ever  heard  of;  and  though  the  land 
thus  contracted  to  be  purchased  must  in  equity  be  taken  as 
land,  descendible  and  devisable  as  such,  still  it  is  not  liable  to 
the  decree. 

However,  the  plaintifl^  hoping  that  the  personal  assets  would  J^*?^]^  * 
be  sufficient  to  answer  not  only  all  the  legacies,  but  also  this  estate  in  Scot- 
contract  for  the  purchase,  when  the  daughters'  legacies  were  y^nJJ^e^  ^g 
placed  upon  the  land,  the  Court  decreed  an  account  to  be  taken  personal  as- 
of  the  personal  estate,  doubUng  at  the  same  time  whether  the  leasehold  in 
leasehold  in  Scotland  could  be  looked  upon  as  personal  estate  l'«**nd  may, 
in  England  (y),  though  a  leasehold  estate  in  IreUuid  is  personal 
assets  in  England,  and  may  be  sold  here ;  but  the  Master  was 
left  at  liberty  to  report  any  thing  specially  (2). 


(1)  So  Morice  v.  Bank  of  England,  mined  by  the  death  of  the  party,  yet  it 

ubi   sup.      Wharam  v.  Broughton,  1  is  otherwise  where  it  issues  for  non* 

Vez.  189.  but  in  Hawkins  v.  Crooky  3  performance  of  a  decree  (2). 

Atk.  594.  it  is  said  that  although  a  se-  (2)  Reg.  Lib.  A.  1730.  fol.  505» 
questration  on  mesne  process  be  deter- 


(x)  See  Rowley  v.  Ridley,  2  Dick,  shall  be  charged  with  them.     Dotc;- 

626,    Hyde  v.  Greenhill,  1  Dick.  106.  dale*8  case,  6  Rep.  47.   And  where  the 

Hyde  v.  Forster,  1  Dick.  132.  Coulston  subject  is   land  situate    in  a  foreign 

V.   Gardiner,  3  Swan.  279  (a).     Lord  country,  the  Court  will  ascertain  by 

Carmarthen  v.  Hawson,  ib.  294  (n).  inquiry  whether  the  testator's  interest 

(y)  If  an  executor  has  assets  of  his  in  it  was  in  its  nature  real  or  personal, 

testator  in  any  part  of  the  worlds  be  Gardiner  v.  Fell,  1  Jac»  &  W.  22* 
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C*»«  »95'  COTTER  venuM  LAYER. 

Lard  Chancel-  Thb  bill  was  to  compel  a  specific  performance  of  an  agree- 

'  pent  made  by  a  feme  on  her  marriage  with  her  second  hus- 

1  Eq.  Ca.'Ab.  band,  on  this  case  :  The  20th  of  November  17 II ^Chriiiopher 

2^!  Ca.  Ab.  ^y^  ^^  ElizcJfeth  his  wife  were  admitted  to  the  copyhold 

664.  pi.  12.  premises  in  question,  to  hold  to  them  two  and  to  the  heirs  of 

defecdve^exe-  ^V^  husband;  the  1st  of  September  17179  Layer  and  his  wife 

cutionofa  surrendered  these  copyhold  premises  to  the  use  of  the  wife  for 

power,  if  for  a  i.l  ,     - 

valuable  con-   {ife,  and  afterwards  to  such  uses  as  she  by  any  writing,  or  by 

and  tUs'ai       her  last  will  attested  by  three  witnesses,  should  ^point ;  who 

gainst  a  re-      accordingly  by  a  writing  purporting  to  be  her  last  will,  and 

or  one  not     *  signed  by  her  in  the  presence  of  three  witnesses,  gave,  devised, 

dwUie^ ^er  !^"^^^^  *"^  appointed  the  premises  to  her  daughter  Elhabetk 

Laj/er  in  tail,  remainder  to  her  brother  (one  Elwyn)  in  fee. 

Afterwards  Elizabeth  Layer  surviving  her  husband  Christopher 

|[he  being  attainted  of  treason  and  executed)  did  by  deed  or 

writing  attested  only  by  two  witnesses,  upon  a  marriage  agreed 

to  be  had  betwee^  her  and  the  plaintiff  Cotter,  covenant  to 

surrender  the  premises  to  the  use  of  her  intended  husband 

fJoUer  and  herself,  and  the  heirs  of  Cotter,  who  covenanted  on 

his  part  within  twelve  months  to  settle  an  annuity  or  rent- 

charge  of  30^.  per  annum  on  the  said  Elizabeth  his  intended 

wife  for  life*    The  marriage  took  effect,  and  she  died  within 

the  year* 

The    husband    brought    this    bill    against    the    defendant 
Elizabeth,  the  infant  daughter  of  his  late  wife  by  Christopher 
Layer,  to  compel  her  to  perform  this  covenant  of  her  mo- 
ther's. 
[  624  ]  Otijected  1^*,  This  deed  or  writing  of  the  wife's  being  at- 

tested by  three  witnesses,  is  a  good  settlement  on  the  daughter, 
an  effectual  execution  of  the  power  which  could  not  afterwards 
be  altered ;  and  that  it  must  not  operate  as  a  will,  but  by  w^j 
of  writing  declaring  the  use  of  the  copyhold,  because  a  feme 
covert  cannot  make  a  will. 
l?i  Y.I**  ^*^      Sed  per  cur'  ••  Though  in  (a)  strictness  a  feme  covert  cannot 

313.  Shardc-  ,  .,,  ^  ,      .    .  ,  .  ... 

low  V.  Naylor.  make  a  will,  yet  where  she  is  impowered  to  make  a  wnting  m 
nature  of  a  will,  the  writing  will  operate  as  such  (1). 

"■—•■■■- 

(1)  Qke  V.  Heath,  1  Vez.  139.  Duke    Vez.  75.   Southby  v.  S^oneAoiwc, «  Vex. 
of  Marlborough  v.  Lord  Godolphin,  2    612  (z). 


(«)  Kaikfer«cv.ilcfo»,4Ves.  771.    2{etd  ▼.  ffterjoU,  10  Vc8. 370. 
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2dly,  Objected,  Supposing  this  to  be  a  writing  in  nature  fif  Cotter  v. 
a  will,  yet  the  agreement  made  by  Elizabeth  Layer  upon  her 
second  marriage,  being  but  a  covenant^  cannot  amount  to  a 
revocation  of  a  will,  {vide  1  Rol.  Abr,  615.  said  to  have  been  so 
agreed  in  the  case  of  Montague  and  Jeffreys)  for  the  covenan- 
tor may  at  his  election  break  or  perform  his  covenant,  and 
therefore  a  bare  covenant  cannot  revoke  a  wilK 

Car* :  Though  a  covenant  or  articles  do  not  at  law  revoke  a  One  devises 
will,  yet  if  entered  into  for  a  valuable  consideration,  amounting  afterVilrd*  ar- 
in  this  Court  to  a  (a)  conveyance,  they  must  consequently  be  ticfes  for  a 

•^  ,,  ^'  r  Ml  r  'LI       '         \         valuable  coB- 

an  equitable  revocation  of  a  will,  or  of  any  wntmg  m  nature  sideration  to 
thereof  J  and  it  is  plain,  in  the  present  case,  that  the  writing  fh^^'^J^^^. 
was  intended  as  a  will,  and  not  to  divest  Elizabeth  Layer  of  this  in  equity 
her  estate  during  her  life,  as  it  must  have  done,  were  it  an  ap-  tion  of  the ' 
pointment  of  an  use  to  take  effect  in  present  j  nay,  a  woman's  JT'J^*      , 
marriage  is  (A)  alone  a  revocation  of  her  will  (y).  verv  same 

saia  and  re- 
solved in  the  case  of  Sir  Barnham  Rider  v.  Sir  Charles  Wager,  ante  332.    (6)  4  Rep.  61. 

Sd/j^,  Objected,  These  articles  by  Elizabeth  Layer,  to  settle      [  625  ] 
the  copyhold  premises  on  her  second  husband,  were  attested  by 
two  witnesses  only,  so  not  pursuant  to  the  power,  and  conse* 
quently  void. 

Cur^ :  Tliese  articles  being  for  a  valuable  consideration,  (viz.)  Where  there 
that  of  marriage,  though  not  in  strictness  pursuant  to  the  power,  declare^M  we 
I  shall  supply  the  want  of  circumstances  in  the  same  manner  as  ^y  &  ^^u"^ 
I  would  the  want  of  a  surrender ;  otherwise  had  the  agreement  three  wit- 
been  voluntary  (1).  l^^J^,^ 

Glared  by  a  wriUng  only  attested  by  two ;  if  for  ft  valuable  consideratioDi  equity  will  help  it» 

4thly,  Objected,  The  defendant  the  daughter  claims  as  heir 
of  Christopher  Layer  her  father,  and  not  of  Elizabeth  her  mo- 
ther who  made  this  covenant ;  and  though  the  mother's  cove- 
nant may  bind  her  own  heirs,  yet  can  it  not  affect  the  heirs  of 
her  husband  any  more  than  any  stranger  whatsoever. 

Cur' :  The  case  of  The  Countess  of{c)  Coventry  versus  The  (c)  Ante,  222. 
Earl  qf  Coventry  is  stronger  than  the  present ;  there  the  late 
Earl,  who  was  but  tenant  for  life,  previous  to  and  in  consider- 
ation of  a  marriage  and  portion,  covenanted  to  settle  lands  of 
5001.  per  annum  on  the  Countess  pursuant  to  a  power,  and 


(1)  Toilet  V.  Toilet,  ante  489.    Godwin  v.  Kilska,  Amb.  684. 

SSBBaBBBSBOBBBBaBBBBaBBaBa 


(y)  Doe  v.  Staple,  2  T.  R.  695.  S.  C.    2  Bro.  C.  C.  534.  Lewis's  case,  4  Bum's 
in  Chancery,  nom.    Hodsden  v.  Lloyd,    Boc.  Law.  47. 
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Cotter  v.  dying  before  the  jointure  was  made,  equity  compelled  the  pre- 
sent Earl,  though  claiming  by  virtue  of  a  remainder,  and  not 
under  him  who  entered  into  the  covenant,  to  confirm  and  make 
good  the  jointure ;  which  case  being  adjudged  on  solemn  de- 
bate, and  with  the  assistance  of  Judges,  is  a  great  authority, 
and  to  be  observed  by  me ;  from  thence  it  may  be  inferred, 
that  whatever  is  in  the  power  of  the  person  covenanting  to  doy 
provided  the  covenant  be  for  a  valuable  consideration,  equity 
ought  to  look  upon  as  done,  and  supply  the  want  of  circum- 

[  626  J  stances  against  a  remainder-man,  and  a  pari  ratione  against  the 
heir  of  the  husband,  whether  such  heir  be  mentioned  or  not- 
The  case  where  the  issue  in  tail  was  held  not  to  be  bound  by 
articles,  entered  into  by  tenant  in  tail,  and  a  decree  obtained 
against  him  to  perform  such  articles  (2),  is  not  parallel ;  since 
the  issue  claims  paramount  his  ancestor,  and  by  virtue  of  the 
statute  of  Westmm»  2.  in  contradiction  to  which  equity  can- 
not assist,  but  here  no  act  of  parliament  interferes.  Let  the 
plaintiff  hold  and  enjoy,  and  the  defendant  Elizabeth  Layer 
(now  an  infant)  when  she  comes  to  age  must  convey,  unless  she 
shews  cause  to  the  contrary  within  six  months  after  attaining 
twenty-one. 


{z)  The  case  alluded  to  is  Ross  v  Ross,  1  Cha.  Ca.  17 1  • 


Casb  196.  PEYTON  versus  BURY. 

At  the  Rollf.  Onb  by  will  bequeathed  the  residue  of  his  personal  estate  to 

214**  r  9  ^^'  •'^  Styles,  provided  she  married  with  the  consent  of  J.  and 

Sel.  Ca.  Cha.  B.  his  executors,  (who  were  but  executors  in  trust)  and  if /one 

Ooe  devises  Styles  should  marry  otherwise,  then  the  testator  devised  over 

the  residue  of  the  said  residuum  to  /.  N.    One  of  the  executors  died,  after 

estate  to  J.  s.  which  Jane  Styles,  ivithout  the  consent  of  the  surviving  exe- 

mMTiMiwkh  ^^^^9  intermarried  with  a  common  mariner;  whereupon  J.  K 

the  consent  of  broueht  his  bill  for  the  residuum. 

his  two  exe- 

cutors ;  on  the  death  of  one,  the  condition  (being  a  subsequent  one)  is  become  imposuble, 

and  she  may  marry  without  the  consent  of  the  survivor. 

Insisted  for  the  plaintiff,  that  this  was  a  condition  precedent 
which  was  not  to  vest  any  thing  in  Jane  Styles  until  her  mar- 
riage with  the  consent  of  both  the  executors,  and  she,  not 
having  married  with  such  consent,  was  not  entitled  to  the  re- 
siduum,  consequently  the  same  was  well  devised  over  to  the 
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,  ....... 

plaintiff.  Or  taking  it  to  be  a  condition  subsequent,  still  Jane  ^^J^^J  "'• 
Styles  ought  to  have  performed  it  cy  pres,  as  near  as  might  be 
to  the  intent  of  the  condition,  by  having  the  consent  of  the  sur- 
viving executor.  That  it  would  be  hard,  if  there  were  five  or  [  627  ] 
six  executors,  that  the  death  of  any  one  of  them  should  dis- 
charge the  condition ;  and  it  was  compared  to  the  case  in  Litt. 
Sect.  S52.  If  a  feoffment  be  made  upon  condition  to  re- 
infeoff  the  feoffor  and  his  wife,  and  the  heirs  of  their  two 
bodies,  and  for  default  of  such  issue,  the  remainder  to  the  right 
heirs  of  the  feoffor ;  if  the  husband  dies  living  the  wife,  before 
any  estate  in  tail  made  to  them,  then  ought  the  feoffee  by  the 
law  to  make  an  estate  to  the  wife  as  near  the  condition  as  pos- 
sible, (viz.)  to  the  wife  for  life,  without  impeachment  of  waste, 
remainder  to  the  heirs  of  the  body  of  the  husband  on  her  be^t- 
ten,  remainder  to  the  right  heirs  of  the  husband ;  so  here, 
though  Jane  Styles  could  not  have  the  assistance  and  advice  of 
both  the  executors  (one  being  dead)  yet  ought  she  to  have  taken 
the  advice  of  him  who  was  living. 

Master  of  the  Rolls:  It  is  very  clear,  that  the  plaintiff  the 
devisee  over  has  no  title  to  the  residuum^  l«t,  In  the  nature 
of  the  thing,  and  according  to  the  intention  of  the  testator, 
this  could  not  be  a  condition  precedent,  for  at  that  rate  the 
right  to  the  residuum  might  not  have  vested  in  any  person 
whatever  for  twenty  or  thirty  years  after  the  testator's  death ; 
since  both  the  executors  might  have  lived,  and  Jane  Styles 
continued  so  long  unmarried,  during  all  which  time  the  right 
to  the  residuum  could  not  be  said  to  be  in  the  executors^  they 
being  expressly  mentioned  to  be  but  executors  in  trust.  Be- 
sides, the  bequest  of  the  residuum  is  first  to  Jane,  which,  if 
the  will  had  stopped  there,  would  have  been  an  absolute  de- 
vise, so  that  the  following  condition  annexed  must  be  a 
subsequent,  not  a  precedent  one.  Now  the  (a)  rule  of  law  is,  M  Vide  1 
that  if  there  be  a  subsequent  condition  which  becomes  im- 
possible by  the  act  of  God,  this  excuses  and  discharges  the 
grantee  from  the  condition ;  lex  non  cogit  ad  impossibilia, 
which  construction  ought  the  rather  to  prevail,  with^  regard  to  [  628  ] 
a  condition  so  odious  as  that  in  the  present  case  is,  which 
restrains  the  freedom  of  marriage,  and  is  (b)  void  by  the  civil  W  Vide  aote, 
law^  when  annexed  to  a  (1)  personal  legacy.    The  plaintiff 


(1)  Vide  Bellasis  v.  Ermine,  1  Cha.  ton  v.  Aston^  ^  Vem.  452.     Creagh  ▼. 

Ca.  22.      Fry  v.  Porter,  1  Cha.  Ca.  WiUony  2  Vern.  572.     Oillet  v.  Wray, 

138.    Jervoise  v.  Duke^  1  Vem.  19.  ante  1  vol.  284.     Piggot  v.  Morris^ 

Stratton  v.  Orymes,  2  Vem.  357*   Js^  SeL  Ca.  in  Cha.  26.  Semphill  v.  Bayly, 
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Peyton  v. 

BURY, 


Where  there 
is  a  condition 
that  a  feme 
shall  marry 
with  the  con- 
sent of  two 
executors,  and 
one  without 
reason  is 
against  the 
match,  the 
Court  will  dis* 
pense  with  his 
consent. 


by  his  bill  comes  to  establish  a  forfeiture,  and  woul4  have  the 
Court  add  those  words  to  the  will  which  the  testator  might, 
but  did  not  think  fit  to  insist  upon,  that  Jane  Styles  should  not 
marry  without  the  consent  of  the  executors  or  of  the  sur- 
vivor cf  theniy  and  which  the  testator  might  omit  upon  good 
reason;  as  intending  that  both  the  executors  should  confer 
together  about  the  marriage  of  Jane  Styles^  in  order  that  the 
one  by  arguments  might  convince  the  other  touching  the  suit- 
ableness of  a  match,  which  cannot  now  be  done  when  only  one 
is  left. 

His  Honour  farther  observed,  that  he  had  known  the  case 
happen,  where  the  consent  of  both  the  executory  being  required 
by  the  will,  one,  on  a  proper  match  being  proposed,  did  con- 
sent, but  the  other  was  obstinate  and  would  not ;  which  being 
laid  before  the  Court,  and  the  dissent  of  the  executor  appearing 
to  be  without  a  just  cause,  the  want  (I)  of  such  consent  was 
supplied,  lliat  this  was  not  like  the  case  put  out  of  lAttleionf 
of  the  feoffment  which  ought  to  be  made  cy  pres,  &c.  because 
there  the  first  feoffee  was  not  intended  to  keep  the  estate  to  his 


Pre.  Cha.  562.  King  v.  Withers,  Gilb. 
26.  Harvey  v.  Aston,  Ca.  temp.  Tal. 
212.  Com.  Rep.  726,  and  I  Atk.361. 
S.  C.  (z).  Pullen  v.  Ready,  1  Wils. 
21.  Underwood  v,  Morris,  2  Atk.  184. 
Daley  v.  Desbouverie,  2  Atk.  265.  EU 
ton  V.  Elton^  1  Wils.  159.  Chauncy  v. 
Oraydon,  2  Atk.  616.  Reynisk  v. 
Martin,  3  Atk.  330  (y).     Wheeler  v. 


Bingham,  3  Atk.  364.  and  1  Wils.  135. 
S.  C.  Long  v.  Dennis,  4  Burr.  2059. 
1  Biac.  Rep.  630.  Hemmings  v.  Munck' 
ley,  1  Bro.  C.  C.  303  (x).  Scott  t. 
Tyler,  2  Bro.  C.  C.  431  (u;).  in  which 
several  other  cases  were  cited  (v). 

(1)  Vide  Harvey  v.  Aston,    1  Atk. 
375.     Grof^dohY.  HickSy  2  Atk.  16  (/). 


(z)  S.  C.  WiUes,  83. 
(y)  S.  C.  1  Wils.  130. 
(x)  S.  C.  1  Cox,  38. 

(u;)S.  C.  2Dick.  712. 

(v)  Merry  v.  Ryves,  1  Eden,  1. 
Stackpole  v.  Beaumont,  3  Ves.  98. 
0*Callaghan  v.  Cooper,  5  Ves.  II7. 
Dashivood  v.  Lord  Bulkeley,  10  Ves. 
230.  Knight  v.  Cameron,  14  Ves.  389. 
Clarke  v.  Parker,  19  Ves.  1.  DAgui- 
lar  V,  Drinkwater,  ^  V.  &  B.  225. 
Pollotk  v.  Croft,  1  Mer.  181.  Lloyd 
v.  Branton,  3  Mer.  108.  Marples  v. 
Bainbridge,  1  Madd.  590.  Malcolm,  v. 
O'Callaghan,  2  Madd.  349.  Worth- 
ington  V.  Evans,  1  S.  &  S.  165.  Long 
v.  Ricketts,  2  S.  &  S.  179.  A  condi- 
tiou  in  a  wUl  re(|uirmg  the  consent  of 


executors,  &c.  to  the  marriage  of  the 
legatee  is  satisfied  by  her  marriage  in 
the  life  of  the  testator  with  his  consent, 
or  even  subsequent  approbation.  Crom" 
melin  v.  Crommelin,  3  Ves.  227-  ^«^- 
nell  V.  Lyon,  1  V.  &  B.  479.  Wheeler 
V.  Warner,  1  S.  &  S.  304.  See  also 
Duffield  V.  ElweT,  1  S.  &  S.  242.  And 
such  a  condition  when  once  satisfied  by 
marriage  with  consent  of  the  executor, 
will  not  reviVe  upon  the  legatee's  be- 
coming a  widow.  Hutcheson  v.  fiom- 
mond,  3  Bro.  C.  C.  146. 

(/)  Dashwood  v.  Lord  Bulkeley,  10 
Ves.  245.  Clarke  v.  Parker,  19  Ves. 
11.  Ooldsmid  v.  Goldsmid,  19  Ves. 
368^  Coop.  225. 
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own  use,  but  only  as  an  instrument  or  conduit^ptpe  for  con-     ^^^^  "• 
veying  it  back  to  the  feoffor  and  his  family,  of  which^  whilst  * 

any  were  left,  the  re-infeoffment  ought  to  be  made  as  near  the 
intent  of  the  condition  as  might  be ;  but  in  the  present  case, 
Jane  Styks  was  to  take  the  devise  of  the  surplus  to  her  own  In  what  cases 
use.    Moreover,  this  consent  directed  to  be  had  being  like  a  ^^e  perfonn- 
bare  (a)  authority,  *  and  so  different  from  that  which  is  cou-  /^x*^^-?^*'*  ^ 
pled  with  an  interest,  could  not  survive,  without  express  words  103.  Mr.  Jus- 
for  that  purpose  {z).  cVuulZli 

Wherefore  thinking  this  a  frivolous  bill,  his  Honour  dismissed  ^^■^^"'7* 
it  with  coste  (1).  L  *629  J 


(1)  Reg.  Lib.  B.  1730.  fol.  891. 


(z)  Townsend  v.  Wihon,  1  B.  &  A.    a,  Hargrave's  note  «.  Sagden,  Powers, 
608.  3  Madd.  361«    See  Co.  Litt.  113    Ch.  3.  s.  jl. 


LANGPORD  verws  PITT,  Case  197- 

Upon  a  bill  brought  by  the  plaintiff  for  the  performance  of  ar-  At  the  Rolls, 
tides  for  a  purchase,  the  case  was :  The  plaintiff  Langfofdj  |,uy  c^rtoiii 
vicar  of  Axminster  in  Devon,  did  by  attorney  enter  into  articles  ^*]JjJj^**®^^ 
with  Governor  Pitt  for  the  sale  of  lands  in  Cornwall,    The  comes^seised 
articles  were    dated    NweirAer   1725,   whereby  the  plaintiff  ^•^^.^^^^ 
agreed  to  convey  thie  premises  to  the  Governor  and  his  heirs,  where  A.  de- 
on  or  before  Lady-day  then  next,  at  the  costs  and  charges  of  ^^  ^^  pg,. 
the  Governor,  and  as  counsel  should  advise ;  upon  the  making  J^^^JJJiarfs 
of  which  conveyance  the  Governor  covenanted  to  pay  1500/.  to  articled  to 

the  plaintiff.  fands,  and 

then  died,  the  heir  at  law  was  held  to  he  entiUed  to  this  estate,  ai  not  passins  by  the  wUl; 
secus  had  the  articles  for  the  purchase  been  heforc  the  wUl,  fot  then  the  esUte  wouia  nave 
passed. 

Governor  Pitt  lived  until  after  Lady-day,  but  in  1722,  long 
before  the  executing  of  these  articles,  made  his  will,  by  which 
he  devised  all  his  real  estate  to  his  son  Robert  Piti  for  life, 
remainder  to  his  eldest  son  John  Pitt  for  life,  remainder  to  his 
first,  &c.  son  in  tail  male  successively,  with  several  remainders 
over,  bequeathing  all  his  personal  estate  to  trustees,  to  be  in- 
vested in  lands  and  settled  as  above ;  artd  dying  soon  after 
Lady-day  1726,  his  said  eldest  son  and  heir  laid  claim  to  the 
premises,  as  descending  to  him,  and  made  his  will,  wherein  by 


629  DE  TERM.  S.  TRIN.  173U 

Lakopord  express  words  he  devised  the  premises  thus  articled  to  be  pur- 
chased^ to  his  wife  and  others,  in  trust  to  pay  his  debts,  &c. 

[  630  ]  and  soon  afterwards  died^  leaving  John  Pitt  his  son  and  heir, 
to  whom  the  Governor  had  devised  all  his  estate  expectant  on 
the  death  of  Robert  Pitt  the  son. 

The  plaintiiT  Langford  brought  this  bill  against  the  execu- 
tors of  the  Governor,  the  executors  of  Robert  Pitt  the  son, 
and  against  John  the  grandson,  to  be  paid  the  1500Z.  pur- 
chase money;  and  though  it  appeared  in  the  cause  by  the 
plaintiff's  own  witness,  that  in  1728,  the  plaintiff  had  paid  to 
his  eldest  brother's  daughter  (being  the  heir  general  of  the 
family)  7501.  for  her  joining  -mth  her  husband  in  a  deed  and 
fine  to  the  use  of  the  plainUff  and  his  heirs,  {note;  the  witness 
said,  this  was  rather  to  clear  up  the  title  than  that  it  was  ne- 
cessary) from  whence  the  defendant's  counsel  urged  it  to  be 
evident,  even  by  the  plaintiff's  own  shewing,  that  he  had  not 
at  the  time  of  entering  into  the  articles  a  good  title  to  the  pre- 
mises : 

Yet,  by  the  Master  of  Vie  RoUs,  it  is  sufficient  if  the  party 
entering  into  articles  to  sell  has  a  good  title  at  the  time  of  the 
decree,  the  direction  of  the  Court  being  in  all  these  cases  to 
inquire  whether  the  seller  can,  not  whether  he  could  make  a 
title  at  the  time  of  executing  the  agreement  (2).  In  the  case 
of  Lord  Stourton  versus  Sir  Thomas  Meets,  the  Lord  Siofwr^ 
ton  at  the  time  of  the  articles  for  a  sale,  or  even  when  the 
decree  was  pronounced,  could  not  make  a  Utle,  the  reversion 
in  fee  being  in  the  Crown ;  and  yet  the  Court  indulged  him 
with  time  more  than  once  for  the  getting  in  this  title  from  the 
Crown,  which  could  not  be  effected  without  an  act  of  parlia- 
ment to  be  obtained  in  the  following  sessions ;  however  it  was 
at  length  procured,  and  Sir  Thomas  Meers  decreed  to  be  the 
purchaser.      Indeed  it  would  be  attended  with  great  incon- 


(z)  So  Jenkins  v.  Hiles,  6  Ves.  655.  quiry  ought  not  to  be  directed  till  after 

Wynn  v.  Morgan,  7  Ves.  202.     Seton  the  Master's  report  on  the  title.    Bat 

V.  Slade^  7  Ves.  265.    But  see  Lech'  the  Court  of  CAancery  has  in  later  cases 

mere  v.  Br  aster,  2  Jac.  &  W.  289-  The  held   that  a  direction  for  this  inquiry 

defendant  however  is  entitled  to  an  in-  should  be  inserted  in  the  order  to  refer 

quiry  when  the  plaintiff  could  make  a  the  title,  Jennings  v.  Hopion,  1  Madd. 

title,  with  reference  to  the  question  of  211.     Anon.  3  Madd.  495  ;  and  if  then 

costs.    Harford  v.  Furrier,  1  Madd.  omitted,  has  refused  to  supply  the  omis- 

532.     Daly  v.  Osborne,  1  Mer.  382.  sion  by  another  order,  fTyde  v.  fFrw*;*- 

Birch  V.  Haynes,  2  Mer.  444.     It  is  ton,  3  Madd.  279,    As  to  the  practice 

laid  down  in  Gibson  v.  Clarke^  2  V.  &  in  the  Exchequer^  see  Lubin  v.  lAgki- 

B.  103.  that  iQ  strict  practice  this  in«  body,  8  Price^  606. 
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veniences,  were  decrees  to  direct  an  inquiry,  whether  the  con-  Lanoford 
tractor  to  sell  had  at  the  time  of-  entering  into  such  contract 
a  title ;  for  thus  all  incumbrances  and  defects  must  be  raked 
into;  wherefore  it  has  been  thought  sufficient  to  answer 
the  end,  if  at  the  time  of  the  decree  or  report  the  seller  can 
make  a  good  title  (z),  and  accordingly  it  is  usual  for  the  re- 
port to  mention,  that  if  such  a  third  person  joins,  the  title  will 
be  good  (y).  "  . 

Then  the  question  was  between  the  defendants,  whether  the 
devisees  of  Robert  Pitt  the  son,  or  the  grandson,  under  the  will 
of  the  Governor,  were  entitled  to  the  lands  thus  articled  to  be 
purchased,  for  it  was  agreed  that  the  purchase  money  was  to  be 
paid  by  the  executors  of  Governor  Pitt, 

And  for  the  latter  it  was  objected  by  the  Attorney  and  Soli- 
citor General^  that  when  the  Governor  by  his  will  devised  all 
his  real,  and  also  his  personal  estate  to  be  laid  out  in  land,  and 
all  this  to  be  for  the  benefit  of  his  grandson  Jbbi,  after  the 
death  of  his  son  Robert  Pitt,  either  in  one  shape  or  other,  these 
lands  thus  agreed  to  be  purchased  by  the  Governor  should  pass ; 
that  nothing  could  be  plainer  than  his  intention  to  dispose  of 
all  his  estate  both  real  and  personal ;  and  Mr,  Solicitor  cited 
the  case  of  Greenhill  versus  Greenhill,  2  Vem,  679.  by  which 
it  is  decreed,  that  where  a  man  articles  to  buy  land,  this  gives 
the  party  contracting  an  equitable  interest  in  such  land,  which 
he  may  devise,  though  before  the  day  on  which  the  conveyance 
is  to  be  made. 

Master  of  tJm  Rolls :  I  admit  the  case  of  (a)  Greenhill  and  (a)  See  also 
Greenhilly  in  which  I  myself  was  of  counsel,  to  have  been  so  chatt^320 
determined ;  but  this  material  difference  is  observable  between 
the  two  cases  :  there  the  articles  for  the  purchase  were  entered 
into  by  the  testator  before  he  made  his  will,  and  so  the  equit-      [  632  ] 
able  interest  which  he  gained  thereby  was  well  devisable ;  but 
in  the  present  case  Governor  PitVs  will  was  made  prior  to  the 
articles  for  this  purchase,  before  he  had  any  equitable  interest 
in  the  land,  consequently  (1)  when  he  had  no  kind  of  title  he 
could  devise  nothing;  so  that  this  interest   in   the  premises 


(I)  Vide  Green  v.  Smith,  1  Atk.  572.    Potter  v.  Potter,  1  Vez.  437  (x). 


/  \  Q      n  jn  n   ^^^    XA   \7^^         (x)  See  Capel  v.  Girdler^  9  Ves.  509. 

(z)  See  Coffin  r.  Cooper.  14  Ves.     ^)J^^^  ^  £^j^^  j^  ^^\^^^     ^^^ 

/  \  T.  »         r  •        T            ,  lur         0/  JtadnoT  V.   SAorto,   H  Ves.  448. 

i,^^?«    "^  *  ^'         ""'                 haskarih  y.  Lord  Lather,  1«  Ves. 

179,  7-0.  jQj.     Holmes  y.  Ba,TkeTy  %  Sladd.  462. 
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» 

Lanoforo    gained  by  the  Governor's  articles  must  have  descended  to  his 

son  Robert  Pitt  as  heir  at  law,  who  might  well  devise  the 

same ;  and  though  it  may  at  first  look  strange,  that  when  the 

Governor  devised  all  his  real  and  personal  estate,  these  words 

should  not  carry  ally  yet  it  will  not  seem  strange,  when  it  is 

considered  that  an  estate  purchased  after  the  will  cannot  pass 

biTy  lands  "nd  thereby;  now  these  articles  are  as  a  purchase  subsequent,  and 

dies ;  his  exe-  though  the  Governor's  executors  are  to  pay  for  such  purchase, 

pay  the  mo-     they  canuot  have  the  benefit  of  it,  being  to  advance  the  money 

ney,  but  the      ^^j^  ^  ^  j^jj^  ^^^  fj.Qjjj  ^j^^jj.  testator, 
heir  shall  have 

the  lands.  '  Decree  (1)  the  Master  to  inquire,  whether  the  plaintiff  can 
make  a  title ;  if  he  can,  the  purchase  money  to  be  paid  by  the 
Governor's  executors  out  of  his  assets;  the  Master  to  see  who 
has  been  in  possession  since  Zradi/-day  1726,  at  which  time 
the  purchase  money  was  to  be  paid  and  the  conveyance  com- 
pleted ;  interest  and  costs  to  be  reserved  f. 

t  On  appeal  to  the  Lord  Chancellor,  this  decree  was  affirmed. 


(I)  Reg.  Lib.  B.  1730.  fol.  423. 


Case  198.  BLACKBOURN  versus  WEBSTER  &  al'. 

2  E^ \I°Ab.  "^^^  inhabitants  of  the  parish  of  Hom-Churckin  Essex,  being 
750.  pi.  3.         minded  to  build  a  work-house  for  setting  the  poor  to  work, 

ve"t'5^**irmade  *  ^^^^'Y  "^^  called  and  held  the  4th  of  JprU  1720,  when  it 
for  building  a  was  agreed  to  *  build  the  work-house,  and  to  lay  out  a  sum 
a  parish,  and  "ot  exceeding  300/.  in  building  the  same ;  that  the  money 
anVoue^wifl  ^^^^^^  ^^  borrowed,  and  that  whoever  was  bound  for  it  should 
lay  down  the  be  indemnified  by  the  parish.  And  by  another  order  of  vestry 
parish  shall  made  the  8th  of  the  same  month  the  first  order  was  confirmed, 
"Pfy  =  ^*i"*^y  both  being  signed  by  the  vicar  and  several  inhabitants  of  the 

wiii  decree  a  ,  _ 

prish  rate  to    parish. 

De  made  to 

re-imburse  the  party  who  la}'s  down  this  money. 

[  633  J  In  pursuance  of  these  orders,  300/.  was  borrowed  of  Sir 
Thomas  Webster,  and  the  plaintiff^,  together  with  one  hmt 
(who  is  since  dead  insolvent)  became  bound  for  the  payment 
thereof,  with  interest :  the  300/.  and  more  was  laid  out  in 
building  the  work-house,  which  became  beneficial  to  the  parish, 
the  poor's  rates  being  thereby  lessened.  Several  orders  of 
vestry  were  afterwards  obtained  for  making  rates  for  relief  of 
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the  poor,  which  were  collected,  but  no  part  of  the  debt  paid,  Blackbourn 
by  reason  that  some  persons  who  came  into  the  parish  after 
the  work-house  was  built,  opposed  the  payment,  and  in  parti* 
cular,  when  an  order  of  vestry  was  made  for  levying  a  rate  for 
relieving  the  poor  and  payment  of  this  debt,  they,  on  an  appeal 
to  the  quarter-sessions,  got  the  order,  which  had  been  made 
below,  to  be  quashed.  The  3001.  not  being  paid.  Sir  JTiomas 
Webster  put  the  bond  in  suit  against  the  plaintiff,  who  being 
forced  to  pay  the  money,  brought  this  bill  against  such  of  the 
inhabitants  as  were  living,  and  against  the  present  vicar,  church- 
wardens and  overseers  of  the  poor  of  the  said  parish,  to  be  re- 
lieved and  re-imbursed  what  money  he  had  paid,  with  interest 
and  costs,  and  to  be  indemnified. 

The  defendants  admitted  the  order,  the  borrowing  the  3001. 
and  the  building  of  the  work-house,  saying  they  were  willing  to 
come  into  any  lawful  means  within  their  power  for  the  payment 
of  this  debt,  but  that  it  had  been  opposed  by  some  in  the  pa- 
rish, who  gave  out  that  no  rate  6ould  by  law  be  made  to  pay 
the  debts  of  the  parish. 

Master  of  the  Rolls :  The  plaintiff  has  a  very  just  demand,  [  634  ] 
and  it  was  an  unconscionable  thing  in  those  who  appealed  to 
the  sessions.  Supposing  no  rate  could  by  virtue  of  the  43  EUz. 
be  made  for  payment  of  a  parish  debt,  the  plaintiff  ought  not 
however,  in>  a  case  of  this  nature,  to  be  without  a  remedy.  ' 
Wherefore  decree  him  his  principal,  interest,  and  costs  at  law 
and  in  this  Court ;  and  that  the  defendants  the  vicar,  church- 
wardens and  overseers  of  the  poor  of  the  parish,  do  call  a  vestry 
to  make  a  rate  for  the  payment  thereof  5  and  in  case  any  of 
the  inhabitants  shall  refuse  paying  what  they  shall  be  rated,  the 
plaintiff  to  be  at  liberty  to  apply  to  the  Court  (1)  ;  since  I  do 
not  see  why  the  Court  may  not  as  well  compel  those  who  are 
not  parties  to  pay  the  rate,  as  order  tenants,  though  not  par- 
ties, to  pay  their  rents,  and  forasmuch  as  the  defendants  have 
put  in  a  fair  answer,  decree  them  their  costs  to  be  raised  by 
the  said  rates ;  but  if  those  who  had  appealed  to  the  quarter- 
sessions  had  been  before  the  Court,  they  should  have  paid  all 
the  costs  (2}. 


(1) '^  To  compel  such  parishioners  to  fore  Lord  Thurlow   on  'Slst  of  No- 

pay  their  proportions  of  the  said  rate,  vernber  l/BO^  where  a  similar  bill  was 

''or  for  a  sale  of  the  land,  on  which  filed  against  the  inhabitants  of //or^/iam 

*^  the  said  work-houee  Is  built."     Reg.  in  Sussex^  his  Liordship  doubted  the 

Lib.  A.  1730.  fol.  609.  authority  of  Blackbourn  v.    Webster^ 

(2)  But  in  Greenfield  r,  Seynall  be«  and  said  he  would  not  make  such  a  de« 

2i2 


ft 
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cree ;  but  there  being  a  want  of  parties,     Cook,  Pre.  Cha.  4?.    The  King  v.  TFa- 
the  cause  stood  over^  and  was  never    ve//,  Doug.  116(2;). 
brought  on  again.;  et  vide  Baiteley  v. 


{z)  French  v.  Dear,  5  Ves.  547.  I  Biug.  201.     Lanchester  v.  Frewer,^ 

Ex  parte  Fowlser,  1  Jac.   &  W.  70.  Bing.  361.     Lanchester  v.    Tkcmpson^ 

Rex  v.  Chapel-wardens  of  Haworthy  5  Madd.  4. 
12  East,  556.    Lanchester  v.  Tricker, 


r  ,  ..  ,, 


[  635  ]  DE 


TERM.  S.  MICHAELIS,  1731. 


c*«  »9.  Ex  parte  LUDLOW. 

LordOiaiicel-  Mr.  Ijudlow,  late  a  bencher  of  the  Temple,  having  a  daughter 
f    »*u    EUzabeth,  who  was  found  a  lunatic,  and  being  seised  of  a 

582.  pi.  4.  real  estate  of  near  500L  per  annum,  and  possessed  of  a  per- 
sonal estate  amounting  to  about  6001.  by  will  made  his  sister 
Mrs.  Bathurst  executrix  and  residuary  legatee^  in  case  his 
daughter  should  not  recover  from  her  lunacy ;  but  if  she  did, 
then  the  daughter  to  be  executrix  and  residuary  legatee,  and  to 
remain  under  the  care  of  Mrs.  Bathurst  during  the  continuance 
of  her  insanity  of  mind.  Afterwards  Mrs.  Bathurst  made  her 
will,  appointing  thereby  one  Robert  Bog  of  Doctors  Commons 
her  executor  and  residuary  legatee,  and  devised,  as  far  as  in  her 
lay,  the  custody  of  her  niece  the  lunatic  to  the  said  Mr.  Bogy 
who  having  proved  the  will,  and  under  colsur  thereof  got  the 
lunatic  under  his  care,  petitioned  the  Court  for  the  custody  of 
the  person. 
[  636  ]  On  the  other  hand,  Henry  Strangeways,  who  was  cousin  of 
the  lunatic,  viz.  the  lunatic's  grandfather's  sister's  second 
grandson,  petitioned  for  the  custody  of  the  person,  as  did  also 
Mrs.  Rachel  Masters,  who  was  another  second  cousin  of  the 
lunatic,  viz.  the  lunatic's  grandfather's  youngest  sister's  grand- 
daughter, and  sister  of  Sir  Harcourt  Masters, 

Istf  For  Mr.  Bog  it  was  insisted,  that  though  the  devise  of 
Mrs.  Bathurst  the  aunt  was  not  good  in  law,  yet  it  might 
amount  to  a  recommendation  of  him-  to  the  Court  by  one  who 
as  she  was  a  near  relation,  and  herself  intrusted  with  the  care 
of  the  lunatic,  by  her  own  father,  must  be  supposed  best  to 
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know  the  lunatic,  and  such  recommendation  would  be  of  weight      J^*  P***® 

Ludlow* 

with  the  Court.  That  Mrs.  Bathurst,  being  the  father's  exe- 
cutrix, stood  in  his  place,  consequently  it  was  as  the  father's 
own  appointment,  more  especially  when  the  other  two  com- 
petitors were  not  unexceptionable  ;  for  as  it  was  an  exception 
to  the  heir  that  he  should  not  be  intrusted  with  the  custody  of 
the  person,  since  he  was  to  be  a  gainer  of  the  real  estate  by 
the  death  of  the  lunatic,  so  these  two  competitors,  being  two  of 
the  next  of  kin,  would,  on  her  death,  come  in  for  a  share  of  the 
personal  estate,  under  the  statute  of  distribution,  the  value  of 
which  might  happen  to  be  more  than  that  of  the  land  ;  or  at 
least,  supposing  the  personal  estate  were  to  increase  by  the  con- 
tinuance of  the  lunatic's  life,  it  was  their  interest  however  that 
her  lunacy  should  continue,  and  she  remain  incapable  of  making 
a  will. 

2d/y,  For  Mr.  Strangeways  it  was  alleged,  that  he  was  an 
house-keeper,  a  person  of  a  very  fair  character,  and  several 
affidavits  were  read  proving  the  great  liking  and  affection 
which  the  lunatic  took  to  her  cousin  Strangeways^  and  the  [  637  ] 
great  dislike  and  aversion  she  had  to  Mrs.  Masters^  which 
arose  (as  was  conceived)  from  her  brother  Sir  Harcourt 
Masters  (one  of  the  directors  of  the  South-sea  in  1720,)  having 
drawn  in  the  lunatic's  father  to  put  his  substance  into  the 
South-sea,  where  a  great  part  of  it  was  lost ;  and  that  there- 
upon it  had  been  the  usual  expression  of  the  father,  that  Sir  . 
Harcourt  Masters  had  drawn  him  into  a  secret. 

But  taking  this  in  the  best  sense,  even  supposing  Sir  Har- 
court did  not  by  any  indirect  means  induce  the  father  to  be  an 
adventurer  in  the  South-seay  yet  if  upon  this,  or  any  other 
(though  a  groundless)  occasion,  the  kmatic  had  entertained 
such  thoughts,  (and  she  plainly  appeared  to  be  uneasy  when  in 
the  custody  of  any  of  the  family  of  the  Masters,  and  raved, 
becoming  much  disordered  at  the  sight  of  them)  all  this 
would  be  regarded  by  the  Court,  which  would  use  its  endea- 
vours to  make  these  unfortunate  persons  as  easy  as  possible. 
And  several  affidavits  were  read,  proving,  that  whenever  Mr.  , 

Strangeways  appeared,  the  lunatic,  though  before  in  her  furious 
fits,  would  on  a  sudden  grow  calm ;  wherefore,  as  committing 
her  to  the  care  of  Strangeways  might  facilitate  her  cure,  or 
make  her  more  easy  under  the  continuance  of  her  distemper, 
so  the  placing  her  with  one  for  whom  she  had  an  aversion, 
might  (it  was  said)  prevent  her  cure,  or  retard'it,  and  make  her 
more  uneasy  in  the  mean  time. 

3d/y,  On  behalf  of  Mrs.  Masters  affidavits  were  produced^ 
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El  parte      shewine  that  the  lunatic's  expressions  of  aversion  to  the  family 

T  ITDLAW 

r  f{^R  1      ^^  ^^®  Masters*^  were  only  in  her  raving  fits,  at  which  time  she 

would  use  all  her  relations  alike  ill. 

^*ther  or  Lord  Chancellor :  As  to  the  will  of  Mrs.  Bathurst  devising 

the  custody  of  the  custody  of  her  niece  to  Mr.  Bog^  it  is  absolutely  void ;  the 

w  uephew°°    ^^^^^^  himself  could  not  make  such  a  will,  though  he  might  dis- 

Kirho  is  above    pose  of  the  guardianship  of  his  child  till  twenty-one,  yet  after 

*  '    that  age  (which  is  the  present  case)  he  had  no  such  power ;  and 

taking  the  will  out  of  the  case,  Mr.  Bog^  being  no  relation,  is  as 

a  mere  stranger,  consequently  against  the  near  relations  of  the 

lunatic  he  can  have  no  pretence  of  claim  to  the  custody  of  the 

person. 

The  Court  It  is  true,  when  the  party  seeking  the  custody  of  the  luna- 

the  custody  of  tic*s  person  has  been  heir  at  law,  or  next  entitled  to  the  real 

person  to  the    ^^^^  ^^^  ^^^  lunatic's  death,  this  has  prevailed  as  an  objec- 

next heir;  but  tion«  though  much  more  considerable  formerly  than  of  (a)  late : 

titled  to  a  ^  '    I'ut  the  being  next  of  kin,  so  as  to  be  entitled  to  a  share  of  the 

share  of  the      personal  estate  of  the  lunatic,  is  lb)  no  objection,  nor  do  I 

persoDal  ^  7         \  /  •»  7 

estate  by  the  remember  it  ever  to  have  prevailed ;  for  the  personal  estate  in 
tribution  is*^"  ^''  probability  will  increase  by  the  continuance  of  the  lunatic's 
no  objection.  Hfe,  consequently  it  must  be  for  the  advantage  of  the  com- 
Justice  Dor-  mittee  to  preserve  such  life,  and  to  be  more  careful  and  tender 
ante  264*^'  of  it.  In  the  present  case  the  degree  of  relation  is  equal, 
(b)  See  Neal's  which  may  seem  to  entitle  both  the  competitors  :  but  as  I  have 
'  '  found  by  experience,  that  granting  the  commitment  to  two  has 

Inconvenient  been  attended  with  inconveniences,  by  occasioning  suits,  and 
cuSody  of  a  putthig  the  estate  to  great  expense  (z) ;  and  since  Mrs.  Masters, 
lunatic  to  two.  being  of  the  same  sex,  may  probably  better  know  how  to  take 

care  of  the  lunatic,  and  in  this  respect  be  more  tender  of  her; 

let  the  custody  of  the  lunatic's  person  be  granted  to  her  second 

cousin  Mrs.  Masters  in  preference  to  her  other  second  cousin 

Mr.  Strangeways. 


(z)  This  objection  is  not  now  attended  to.    Collinson  on  Lunacy,  1  vol.  227, 
and  Appendix,  passim. 


[  639  ]  MILNER  verws  COLMER. 

,    ,^,     ',    The  defendant  Colmer   was  a  younger  brother  of  a  good 

LordChancel-  ,      .,  1       ,    .  .  ,  ,  .  *  *       #        m. 

lor  Kino,     ramily,  and  a  thriving  tradesman  and  freeman  of  Londm.  Tnt 

2  Bq.  Ca.  Ab.  146.  pi.  4.  Husband  marries  an  infant  entitled  to  a  preat  personal  estate,  pend- 
ing a  bill  for  an  accoant  of  such  estate,  and  applies  to  the  Court  for  his  wife's  portiatf,  which 
directe  bim  to  make  his  proposals  before  the  Master:  the  Court  accepts  propocali  torn  the 
husband  to  settle  only  part  of  her  fortune  on  the  wife  and  her  iMue, 
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plaintiffs  late  husband  Mr.  Milner  was  a  very  rich  merchant,    ^'^^JJJ^*'' 

a  freeman  of  London^  and  died  intestate,  leaving  the  plaintiff 

his  widow  and  several  children.    There  had  been  for  some  time 

a  suit  depending  in  Court,  wherein  an  account  was  decreed  to 

be  taken  of  Mr.  Milner^B  personal  estate,  one  third  of  which, 

according  to  the  custom,  was  decreed  to  the  wife,  the  other  two 

thirds  to  the  children.     And  the  defendant   Colmer  having, 

Without  the  consent  of  the  Court,  or  of  the  mother,  married 

one  of  the  infant  daughters  of  Mr.  MilneTf  whose  portion  was 

14,0001.  and  applying  to  the  Court  for  his  wife's  portion,  he  was 

sent  to  a  Master  to  make  proposals  as  to  the  settlement  which 

he  was  willing  to  make  on  his  wife ;  whereupon  Mr.  Colmer 

offered  to  settle  40001.  part  of  his  wife's  own  fortune,  on  him 

and  her  and  her  issue ;  and  further  to  be  bound,  in  case  his 

elder  brother,  who  had  then  no  issue,  should  die  without  issue 

male  in  his  the  defendant  Cblmer's  life-time,  to  settle  5001.  per 

annum,  of  the  family  estate  upon  his  said  wife  for  her  jointure^ 

alleging  that,  he  being  a  freeman  of  London^  the  custom  of  the 

city  was  alone  a  provision  for  his  issue. 

The  matter  coming  on  upon  this  report,  it  was  insisted  on 
for  the  defendant,  that  this  portion  of  the  wife's  being  per^' 
sonal  estate,  the  right  thereto  by  law  vested  in  the  husband, 
and  that  it  was  somewhat  extraordinary  for  a  court  of  equity 
to  interpose  or  meddle  where  the  law  gives  a  plain  title  to  the 
husband,  especially  where  the  husband  was  a  person  in  trade,      [  640  ] 
a  thriving  man,  of  a  good  family,  and  proposed  to  settle  some 
part  of  the  money,  so  far  as  to  secure  against  want  both  the 
wife  and  children  ;  that  the  rest  would  probably  turn  to  better 
account  in  the  way  of  trade,  even  to  the  wife  and  her  children, 
than  if  vested  in  a  purchase  and  settled.     ITiat  the  covenant  to 
settle  5001*  per  annum,  pursuant  to  a  power  in  the  family  set- 
tlement, was  a  considerable   addition,   there   being   but  one 
brother  before  the  defendant,  who  was  beyond  sea,  had  no  child 
as  yet,  nor  was  likely  to  have  any  by  his  lady,  who  did  not  live 
with  him ;  and  then  not  only  the  500i.  per  annum  jointure 
would  be  made,  but  the  family  estate,  which  was  1000/.  per 
annum  in  Wartvickshire,  would  cpme  to  the  defendant  Colmer 
and  his  children  (if  sons)  by  this  wife.    That  the  husband's 
being  a  freeman  of  London  has  been  thought  a  considerable 
ingredient,  and  therefore  several  persons  have   been  ordered 
(a)  to  take  up  their  freedom,  to  the  intent  their  wives  and  («)  Sec  the 
children  might  be  entitled  to  their  provisions  by  the  custom  of  yick  v.  Frede- 
London  ;    and  though  the  freeman  might  lay  out  his  personal  ^jk,  toI.  1. 
estate  in  land,  yet  tradesmen  are  not  apt  to  take  their  money 
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MiLNEa  V,  out  of  trade,  which  generally  yields  greater  profit,  and  to  invest 
it  in  land,  where  the  annual  income  is  frequently  very  incon- 
siderable in  comparison  of  the  profit  arising  by  trade. 

That  if  the  sole  reasonable  occasion  of  the  interposition  of 
the  Court  in  this  case  was  the  defendant's  wife  being  then  an 
infant,  she  was  now  of  age,  and  present  in  Court,  ready  to  give 
her  consent  that  her  husband  should  have  the  residue  of  her 
portion;  which  consent  of  hers  before  a  judge,  upon  a  fine, 
would  devest  her  of  any  real  estate,  a  fortiori  would  such  con- 
sent when  given  by  her  before  the  ZfOrd  Chancellor  himself,  be 
[  641  ]      sufficient  to  put  an  end  to  such  interposition  of  the  Court,  and 
induce  it  to  permit  the  defendant  to  receive  what  by  law  he  was 
before  entitled  to,  the  personal  estate. 
Thougrh  where       On  the  Other  side  it  was  said  to  be  the  settled  distinction, 
has  a  le^rai       that  where  the  husband  has  a  legal  title  to  the  wife's  personal 
title  to  his        estate,  which  he  can  come  at  by  law  without  the  aid  of  equity, 
sonal  estate,     this  Court  will  not  in  such  case  interpose  :   but  where  the  appli- 
norinterpose    cation  by  the  husband  is  in  equity,  for  his  wife's  portion  in  the 
in  prejudice  of  hands  of  the  Court,  or  perhaps  of  a  receiver,  there,  if  the  hus- 

such  right ;  ^         r  r  ^  ^ 

yet  where  he    band  will  have  equity,  he  must  do  equity.   That  the  present  case 
it*w?t^c»uVthe  ^^  much  Stronger,  the  Court  having  actually  referred  it  to  a 
assistance  of     Master  to  receive  proposals,  and  the  husband,  in  consequence 
win  put  terms  thereof,  having  made  them  ;  all  which  would  be  vain,  were  the 
upou  him.        husband  to  have  his  wife's  portion  upon  a  supposition  of  being 
entitled  to  it  by  law ;  that  now  the  only  question  was,  whether 
the  proposals  were  reasonable  or  not,  and  the  same  as  if  before 
the  marriage  they  had  been  made  to  the  parent  or  guardian  of 
the  lady ;    the  Court  being  now  her  guardian,  and  in  loco  pa- 
reniis;  and  it  would  hardly  have  been  thought  a  reasonable 
proposal,  had  the  husband  offered  to  settle  not  above  a  third 
part  of  his  wife's  own  portion  3  that  the  covenant  to  settle  a 
jointure -of  500i.  per  annum,  part  of  the  family  estate,  when 
in  possession,  was  entirely  precarious  ;  the  brother  might  have 
issue  by  this  or  by  any  other  wife,  or  might  survive  the  defendant ; 
in  any  of  which  cases,  the  defendant's  power  of  making  a  join- 
ture, being  to  take  effect  only  when  in  possession,  his  covenant 
for  that  purpose  would  be  of  no  signification.    Also  as  to  the 
custom  of  London^  that  was  said  to  be  as  precarious,  the  free- 
man might  dispose  of  his  personal  estate,  contract  debts,  might 
miscarry  in  the  world,  or  realize  his  effects ;  in  any  of  which 
cases  the  custom  would  not  take  place ;  and  though  the  gains 
[  642  ]     in  trade  might  sometimes  be  considerable,  yet  money  employed 
in  trade  was  also  subject  to  very  great  accidents ;  for  which 
reasons  it  was  hoped  that  the  portion  which  the  wife  brought, 
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or  at  least  more  of  it  than  had  been  offered  by  the  husband^ 
should  be  invested  in  lands  or  settled  (I). 

hord  Chancellor  said^  he  thought  it  extraordinary  that  this 
Court  should  interpose  against  the  husband  in  cases  where  the 
law  gives  him  a  title  to  the  wife's  personal  estate ;  and  doubted^ 
experience  had  shewn,  that  such  interposition,  unless  where  the 
husband  has  appeared  to  be  a  profligate  or  extravagant  man, 
had  been  the  occasion  rather  of  mischief  than  good. 

Whereupon  his  Lordship  examined  the  wife  in  Court  as  to 
her  consent,  asking  her,  whether  she  understood  the  proposals 
made  by  her  husband ;  which  she  repeated  to  the  Court,  and 
made  it  appear  she  did  understand  them;  adding,  that  her 
husband  had  been  put  to  great  charge,  trouble  and  loss  of  time 
in  this  suit,  for  which  reason  she  desired  that  without  more 
trouble  he  might  have  the  remainder  of  her  portion,  she  being 
satisfied  he  had  intentions  to  do  more  for  her. 

Then  his  Lordship  recommended  it  to  the  husband  to  add  to 
his  proposals  ;  but  he  answering,  that  he  could  not  conveniently 
do  it  (2), 

The  Court  said,  the  covenant  to  make  a  jointure  of  500/. 
per  annum,  when  in  possession  of  the  family  estate,  though 
contingent,  was  yet  to  be  considered  and  valued ;  and  therefore 
directed  that  the  defendant  giving  such  covenant,  the  residue 
of  the  portion,  deducting  the  sum  proposed  to  be  invested  in 
land  and  settled  as  above,  should  be  paid  to  him  (3). 


MlLMER  V. 
COLMBB. 


[  643  ] 


(1)  Vide /aco&son  V.  Williams,  ante 
1  vol.  3S2:  Bosvil  v.  Brander,  ante, 
1  vol.  458.  Winch  v.  Page,  iJunb.  86. 
Harrison  v.  Buckie,  1  Stra.  239. 

(2)  But  by  the  Register's  book  it  ap- 
pears that  Colmer  did  in  Court  propose 
that  5000/.  part  of  the  wife's  fortune 
should  be  laid  out  in  lands  to  be  settled 
on  them  and  the  issue  of  the  marriage 
in  such  manner  as  the  Court  should  ap- 
prove, and  also  that  the  wife's  share 


(being  one  third)  of  a  sum  of  12,925/. 
12s.  3d^,  due  from  one  of  the  defen* 
dants  to  the  testator's  estate,  should  be 
invested  in  like  manner,  when  the  same 
should  be  paid  in — and  the  order  is 
drawn  up  accordingly.  Reg.  Lib.  B. 
1781.  foL  99. 

(3)  Vide  Adams  v.  Pierce,  post  3 
vol.  11.  Willatts  V.  Cay,  2  Atk.  67- 
Ex  parte  Higham,  2  Vez.  579  (^r). 


(z)  Brovm  v.  Elion^  post.  3  vol. 
202.  Sec  also  Wright  v.  Butter,  2  Ves. 
jun.  673.  Macaulay  y.  Phillips,  4  Ves. 
17.  Murray  v.  Lord  Elibank,  10  Ves. 
90,  13  Ves.  1.  Lloyd  v.  Williams,  1 
Madd.  450.  Long  v.  Long,  2  S.  &  S. 
119.  Austen  v.  Halsey^  2  S.  &  S.  123  n. 
The  effect  of  the  examination  and  con- 
sent of  a  feme-covert  in  a  court  of 


equity  Is  to  waive  her  equitable  right 
to  have  a  settlement  made  on  her  out 
of  a  fund  which  her  husband,  although 
the  legal  title  is  vested  in  him  as  such, 
cannot  reach  without  the  assistance  of 
a  court  of  equity.  The  Court  cannot, 
therefore,  in  this  manner  enable  a  wife 
to  dispose  of  a  reversionary  or  contin- 
gent interest,  for  there  the  husband  has 
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no  legal  right ;  nor  to  waive  her  claim 
under  an  existing  settlement,  the  exa-> 
mination  not  having,  as  seems  to  have 
been  suppQsed  in  Frederick  v.  Hartwelly 
1  Cox^  193,  and  Macarmick  v.  BuUer, 
1  Cox,  357>  any  analogy  to  a  fine  at 
law.  Frazer  v.  Baillie,  1  Bro.  C.  C. 
618.  Sperling  v.  Rochfort,  8  Ves.  164. 
Richards  v.  Chambers,  10  Ves.  590. 
Woollands  v.  Crowcher,  12  Ves.  174. 
Pickard  v.  Roberts,  3  Madd.  384. 
Johnson  v.  Johnson,  1  Jac.  &  W.  472. 
Nor  will  such  examination  and  consent 
be  of  any  avail,  where  the  fund  is  the 
separate  estate  of  the  wife,  or  one  over 
which  she  has  a  power  of  appointment. 
For  if  the  disposition  intended  is  within 
her  power,  no  examination  or  consent 
id  necessary,  Sperling  v.  Rochfort, 
Richards  v.  Chambers,  ub.  sup.j    if 


beyond  it,  no  examination  or  consent 
will  authorize  it.  Sockett  v.  Wray,  4  Bro. 
C.  C.  483.  Richards  v.  Chambers,  ub. 
sup.  Ritchie  v.  Broadbent,  2  Jac.  & 
W.  456.  The  Court  will  not  receive 
the  feme-covert's  consent  till  the 
amount  of  the  fund  is  ascertained.  Ed- 
monds v.  Townsend,  1  Anst.  93.  Sper- 
ling Y,  Rochfort,  Woollands  v,  Crowe  her, 
ub.  sup.,  Jernegan  v.  Baxter,  6  Madd. 
32.  Where  the  sum  applied  for  is  under 
200Z.  the  Court  does  not  require  the 
appearance  of  the  wife.  Elworthy  v. 
Wickstead,  1  Jac.  &  W.  69.  See,  as  to 
the  mode  of  taking  the  wife's  consent 
in  the  country,  Tasburgh's  Case,  1  V. 
&  B.  507 ;    abroad,  Minet  v.  Hyd% 

2  Bro.  C.  C.  663,  Bourdillon  v.  Adair, 

3  Bro.  C.  C.  237.  Campbell  v.  French, 
3  Ves.  321. 


Case  201. 


HOBART  versus  ABBOT. 


Lord  Chancel-  In  a  bill  to  foreclose,  the  case  was :  A.  made  a  mortgage  for  a 
lor  Kino.      ^^^  ^j  ^qq  ^^^^^  ^^^  securing  350Z.  interest  to  B.  who  so  long 

I6ji!'pl.24.       since  as  1705  assigned  the  term  to  C.  redeemable  by  himself 
Au  old  mort-    on  the  payment  of  300/.  B.  died,  C.  brought  a  bill  against  A. 

ga«fe  18  made  *    •'  ,     ,       . 

to  B.  for  350/.  to  redeem,  or  be  foreclosed  ;  and  though  but  a  derivative  mort- 
makes  an°^'    gagee,  yet  he  did  not  make  the  representatives  of  B.  the  ori- 

under  mort-     ginal  mortgagee  parties. 

^age  to  C.  o  o       * 

for  dOO/.  C.  brinies  a  bill  to  foreclose  ;  B.  the  origioal  mort^gee,  or  in  case  of  his  death  Lis 

representative,  oug^ht  to  be  made  a  party. 

Cur* :  Here  is  plainly  a  want  of  proper  parties,  B,  had  a 
right  to  redeem  C.  and  to  prevent  another  account,  as  to  what 
is  due  upon  the  original  mortgage,  his  representatives  ought 
to  be  before  the  Court  (1)  (y). 


(1)  Reg.  Lib.  A.  1731.  fol.  99. 


(y)  See  Bishop  of  Winchester  v.  Beavor,  3  Ves.  314.     Norrish  v.  Afar- 
shall,  5  Madd.  478. 
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TAYLOR  verm  ATWOOD.  Casb202. 

Whbrb  an  infant  is  defendant,  the  affidavit  of  service  to  hear  Lord  Chancel- 
judgment  must  be,  that  the  guardian  was  served,  not  the  infant,      ^^^  ^i^o, 

and  this  (as  it  seems)  though  the  infant  be  above  fourteen,  or  y^p\'^2^^ 

want  ever  so  little  of  twenty-one ;.  and  the  serving  of  the  infant  Where  an  in- 

is  not  good,  for  non  constat  but  the  infant  might  be  in  his  jant,  the  ser- 

cradle :  or  should  it  appear  by  the  bill  that  htf  is  near  twenty-  ^'^^  °'  *^* 

one,  yet  being  not  able  to  defend  himself,  the  service  must  be  on  hear  judgr- 

the  person  appointed  by  the  Court  to  defend  him  {a),  ^n^trnw- 

diauy  not  oo  the  infant. 


(x)  So  Freeman  v.  Camock,  3  Dick.  439. 


BENNET  versus  WHITEHEAD.  [  644  ] 

Case  203. 
The  King  under  the  duchy  seal  granted  to  Mr.  Serjeant  Bennet    Lord  Chan- 
Kingsland  Park  in  Hampshire  for  twenty-one  years,  which  ex-    «***®^  ^*'*°' 
pired  at  Michaelmas  1728.     Serjeant  Bennet  by  his  will  de-  7,  pi'i;^ 
vised  the  leasehold  premises  to  his  youngest  son  Thomas  Bettnet  588.  P^-  3. 
(the  Master  in  Chancery)  and  made  his  eldest  son  John  Bennet  profits  from 
(another  Master)  his  executor,  and  died  23  Dec.  1723.  Thomas  wheie^froi 
Bennet,  the  younger  son  and  devisee  of  the  leasehold,  in  1728,  the  time  of 
brought  his  bill  against  the  defendant  {inter  aV)  for  the  mesne  cminp,  and 
profits  of  part  of  the  premises,  having  himself  been  in  possession  Jl^^^^fijJ"*/ 
of  the  other  part  from  his  father's  death ;  and  it  appearing,  the  bill, 
that  a  counterpart  of  a  lease  was  delivered  by  one  who  had 
been  the  defendant's  agent  to  the  plaintiff  Bennet,  by  which 
the  premises  in  question  were  formerly  leased  by  the  Crown 
under  the  duchy  seal  to  the  defendant  fFhitehead,  which  coun- 
terpart was  executed  by  the  defendant  himself,  and  now  pro- 
duced I    and  the  lands  therein  mentioned  being   the  same  as 
were  granted  by  the  latter  lease  to  Mr.  Serjeant  Bennet :  this 
satisfied  the  Court  of  the  plaintiffs  right ;  wherefore  the  de- 
fendant (who  pretended  to  the  inheritance  of  the  premises)  was 
decreed  to  account  with  the  plaintiff  for  the  profits. 

But  then  the  question  was,  from  what  time  this  account 
should  be  token,  whether  from  the  filing  of  the  bill  only,  or 
from  the  death  of  the  plaintiflTs  father^  at  which  time  the 
plaintiff*8  title  accrued  ? 
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W  ^'''*  HB  ^'        ^"^  ^^  ^*^  objected,  diat  the  brining  of  the  bill  was  to  be 

r  g^g  1  '    looked  upon  as  an  entry  of  the  plaintiff  upon  the  premises, 

from  which  time  only  he  should  be  entitled  to  the  profits.     In- 

s^sion  of  ^'      ^^^  ^Q  c^^  o^  ^  iii\rA  person's  entering  upon  the  lands  of  an 

lauds  beloog-  infant,  such  infant,  when  he  comes  of  age,  shall  by  a  bill  in 

inj  to  an  in-  .    '  '  .  i.    i        / 

fact ;  if  tbe      equity  recoyer  the  profits  from  the  time  of  the   first  entry ; 
of  a^e^makes  ^"^  ^^  reason  is,  because  where  one  enters  on  an  infant  he  is 
out  his  title,    chargeable  as  bailiff  or  guardian,  and  no  laches  shall  be  im- 
cover  the  pro-  puted  to  the  infant ;  wherefore  it  will  be  construed  as  if  he 
from^tbe  first    ^^^  entered  as  soon  as  his  right  accrued ;  whereas  it  might 
accruing  of      reasonably  be  imputed  as  laches  to  the  plaintiff  Mr.  Bennei, 
not  from  the*    ^^^^  ^^  did  not  bring  his  bill  before  ;  that  as  the  Court  might 
bm  ^id^  **"      go  back  five  years  before  the  bringing  of  the  bill,  by  the  same 
reason  it  might  go  back  twenty-five  or  fifty  years ;  besides,  the 
account  ought  not  to  be  decreed  without  an  issue  first  directed 
to  try,  whether  the  premises  in  question  were  part  of  the  pre- 
mises comprised  in  the  lease  under  the  duchy  seal,  (viz.)  part 
of  Kingsland  Park,  in  regard  the  subsequent  lease  made  to 

Serjeant  Bennet  from  the  year ,  would  by  the  same  reason 

bind  the  premises ;  and  the  defendant  pretended  to  an  inheri- 
tance therein,  which  ought  not  to  be  affected  without  a  trial. 
Farther,  the  plaintiff  claimed  title  to  the  leasehold  premises 
without  shewing  an  assent  to  the  devise  thereof  by  the  executor 
of  Serjeant  Bennety  which  he  ought  to  have  done. 
-,  I^rd  Chancellor :  The  names  of  these  meadows  being  ex- 

dant  ihall  ac*  pressly  mentioned  in  this  lease  from  the  duchy,  and  being  tbe 
fits  from  the*"  *^"^®  which  the  defendant  owns  he  has  been  in  possession  of, 
time  tbe  plain-  they  must  be  intended  the  same  lands,  for  no  one  will  presume, 

tiff's  riebt  ac-        i        •     i  j     i         ,  ,  ^    ; 

crued,  and  unless  It  be  proved,  that  there  are  two  meadows  of  the  same 
Sm/oTfiihTg  "*°^®  5  then  as  the  plaintiFs  right  accrued  upon  his  father's 
the  bin  onVy,  death  by  virtue  of  the  will,  he  must  from  that  time  be  *  en- 
dant\as  con-  ^*^^^^  ^  ^^^  '^"^s  and  profits  of  the  premises  ;  and  the  rather 
d^r*  ^^d  *«*i"s^  ^^^  defendant,  as  he  had  the  deed  and  counterpart  of 
writings  mak-  ^1*^  l^ase  in  his  possession  which  made  out  the  plaintiff's  title, 
pUinSrs  *  ^"^  '^  ^^  *^  defendant's  agent  who  delivered  the  deed  to  the 
tiUe.  plaintiff ;  it  is  sufficiently  clear,  that  the  lands  in  controversy 

[  *  646  ]  are  the  very  lands  comprised  in  the  duchy  lease ;  the  defend- 
ant or  his  ancestors  having  accepted  the  same,  shews  they  had 
no  other  title  than  under  such  lease ;  all  which  is  more  evident 
by  the  defendant,  who  now  claims  the  premises  as  a  fee-simple, 
not  being  able  to  shew  any  deed,  fine,  conveyance  or  settlement, 
by  which  they  were  conveyed  as  fee-simple  lands.  As  to  the 
objection,  that  the  plaintiff  claims  title  to  the  leasehold  without 
sheviring  an  assent  to  the  devise  thereof  by  the  executor  of  his 
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father ;  it  appears  the  plaintiff  was  in  possession  of  part  of  the    Bbnhbt  ». 
premises^  which  is  a  sufficient  proof  of  the  executor's  consent, 
especially  when  the  executor  does  not  appear  to  have  made  any 
claim  himself  thereto. 

Decree  the  defendant  to  account  with  the  plaintiff  for  the 
rents  and  profits  of  the  leasehold  premises  from  the  death  of 
his  father  Serjeant  Bennett  from  which  time  his  title  thereto 
accrued  by  virtue  of  his  father's  will  (1). 

(1)  Reg.  Lib.  A.  1731.  fol.  124.    £t  vide  Dormer  v.  Fortescue,  3  Atk.  134. 
Lord  Townskend  v.  Ash,  3  Atk.  340  (z) 


(2)  But  when  the  defendant  has  en-  count  only  from  the  filing  of  the  bill, 

tered  into  possession  under  a  mistaken  Cook  v.  Arnham,  post,  3  vol.  288. 

idea  of  title,  Drummond  v.  Duke  of  Petliward  v.  Prescott,  7  Ves.  541,  or 

St.  Albans,  5  Ves.  439,  without  fraud,  at  most  for  six  years,  Harmood  v.  0^- 

concealment,  &c.  Pulteney  v.  Warren,  lander,  6  Ves.  215,  and  in  case  of  very 

6  Ves.  93,  the  account  of  mesne  profits  great  laches  will   refuse  it  altogether, 

will  only  go  back  for  six  years,  by  ana-  Acherley  v.  Roe^  5  Ves.  565.    Trust 

logy  to    the    statute    of    limitations,  accounts,  however,  are  not  generally 

Hercy  v.  Ballard,  4  Bro.  C.  C.  468.  to  be  limited  by  analogy  to  common 

Rcade  v.  Reade,  5  Ves.  744.  Stackhmise  accounts.  Attorney  General y.  Brewers' 

V.  Barrfston,  10  Ves.  470  j  even  though  Company,  X  Mer.  495.     Nor  is  there 

the  plaintiff  is  an  infant,  and  the  de-  any  limitation  to  accounts,  where,  as  in 

fendant  a  trustee,  if  he  was  ignorant  of  dower,  the  plaintiff  is  not  barred  at 

the  trust.     Drummond  y.  Duke  of  St,  law.     Oliver  v.    Richardson,  9   Ves. 

Albans,  ub.  sup.      So,  if  the  case  is  222.     Where  an  entry  is  necessary  to 

doubtful,  Forder  v.  Wade,  4  Bro.  C.  C.  avoid  a  fine,  the  account  is  limited  by 

521,  or  the  plaintiff  has  lain  by  for  a  the  time  of  the  entry,  Reynolds  v.  Jones 

long  time,  the  Court  will  give  the  ac-  2  S.  &  S.  213. 


GRIELLS  versus  GANSELL.  c*«*  204. 

On  petition  to  amend  a  deposition  of  a  witness  (one  Dubour"  ^^^^^^^of' 
dieu  a  clergyman,  who  had  been  examined  in  this  cause)  the  2  Eq.  Ca.  Ab. 
witness  was  ordered  to  attend,  as  was  also  the  examiner,  the  ^^-P**^;. 

'A  deposition 

latter  of  whom,  being  examined  by  the  Lord  Chancellory  swore  of  a  witness 
he  took  the  deposition  truly  from  the  mouth  of  the  witness,  to  pJUbHcatioo.**' 
whom  the  deposition  was  afterwards  distinctly  read,  and  then      r  Q4J  1 
the  witness  subscribed  his  name. 

The  witness  being  examined  did  not  swear  positively  that 
the  examiner  had  taken  his  deposition  false,  but  that  he  was 
induced  to  believe  he  did  not  express  himself  in  the  manner 
the  deposition  was  taken,  and  was  positive  he  did  not  intend  or 
mean  to  swear  as  the  examiner  had  taken  it^  but  that  he  really 
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ORiELts  IT.  intended  to  swear  in  the  manner  as  the  amendment  was  deured. 
and  that  the  same  was  what  he  had  before  declared  in  conver- 
sation ^  as  also  what  another  witness  in  the  cause  had  positively 
sworn. 

The  counsel  on  the  o(her  side,  insisted,  that  though  there 

were  instances  where  a  defendant's  answer  had  been  amended, 

(a)  Vide  1        (a)  uo  precedent  could  be  produced  for  amending  a  deposition 

an.    a. 25,   ^f^^^  publication;    or  at  least  if  the  Court  was  inclined   to 

amend,  this  would  be  better  deferred  to  the  hearing,  when  it 

would  be  more  fully  possessed  of  the  whole  matter. 

Lord  Chancellor :  Where  it  appears  to  the  Court,  that  either 
the  examiner  is  mistaken  in  taking  the  deposition,  or  the  wit- 
ness in  making  it,  I  think  it  for  the  advancement  of  truth  and 
justice,  that  the  mistake  should  be  amended ;  and  the  sooner 
this  is  done  the  better,  in  regard  the  witness  may  be  dead,  or 
in  remote  parts,  before  the  hearing;  it  would  be  hard  and 
unjust  to  pin  a  witness  down  to  what  is  a  mistake,  by  denying 
to  rectify  it.  As  to  what  has  been  objected  of  the  incon- 
venience of  amending  the  deposition  after  publication,  it  was 
impossible  to  know  it  until  publication  ;  wherefore  let  the  depo- 
sition be  amended,  as  desired,  and  the  witness  swear  it  over 
agjun  (I)  (a). 

I     '  — ■ 

(1)  Reg.  Lib.  A.  1731.  fol.  95. 

(z)  See  Rowley  v.  Ridley,  I  Cox,  281.    Ingram  ▼.  Mitchell,  6  Vcs.  W- 
Kirk  ▼.  Kirk,  13  Ves.  285. 


[  648  ]     LADY  JANE  HOLT,  Widow  of  John  Holt,^ 
Case  205.         Esq.,  who  was  Nephew  and  Heir  of  the  Lord>  Plaintiff; 

Chief  Justice  Holt,  J 

liOrd  Chatted— 

lor  Kino.     ROWLAND  HOLT,  Sen.  the  next  Brother  and-j 

Heir  of  the  said  John  Holt,  and  his  eldest  >  Defendants, 
son  Rowland  Holt,  J 

THOMAS  GIBSON,  Esq.  and  others,  Creditors")  pj^^j^^ . 
of  the  said  John  Holt,  J  ' 

LADY  JANE  HOLT,  Defendant. 

2  5q.  Ca.  Ab.   The  bill  of  the  Lady  Jane  Holt  was  chiefly  to  have  an  addi- 
1  eoaiit  for       tional  jointure  made  to  her,  pursuant  to  a  power  created  by 

life,  with  power  to  make  a  loiature  of  lOOr  per  annum  for  every  lOOOr  which  he  has  wiA 
his  wife,  covenants  on  marnage  to  make  a  jointure  accordingly,  aod  also  to  make  an  addi- 
tional jointure  on  receiving  or  becoming  entitled  to  any  further  money  in  right  of  the  wife  j 
k  It  ^^^  ^^^^^  ^'  ^^^  huKband  the  wife  becomes  entitled  to  an  additional  fortaae;  tha 
shall  not  compel  the  remainder-man  to  make  an  additional  juintuKe  on  her  on  this  account; 
but  on  the  other  hand,  the  husband's  creditors  shall  not  take  from  the  wife  ^  additional 
fortune. 
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the  will  of  the  Lord  Chief  Justice  Holt ;  the  bill  of  the  ere-      *^hoI/' 
ditors  of  John  Holt  was  to  be  paid  their  debts  out  of  his  assets. 
The  case^  as  to  the  power  of  making  a  jointure,  (and  which 
was  the  chief  question)  was  thus : 

The  late  Lord  Chief  Justice  Holt  being  seised  in  fee  of  a 
great  real  estate,  made  his  will  4  Sept.  1/08,  and  having  no 
issue,  devised  his  lands  to  his  brother  Rowland  Holt  for  lif<?, 
with  remainder  to  John  Holt,  eldest  son  of  the  said  Rowland, 
for  life,  remainder  to  trustees  during  the  life  of  Jo/rn,  to  sup- 
port contingent  remainders,  with  remainder  to  the  first,  &c» 
sons  of  the  said  John  in  tail  male  successively,  with  remainder  [  649  ] 
to  the  defendant  Rowlandy  younger  son  of  the  said  Rowland 
the  father,  for  life,  with  remainder  to  his  first,  &c.  sons  in 
tail  male  successively,  with  divers  remainders  over,  with  a 
power  to  every  tenant  for  life  of  the  premises  when  in  posses- 
sion, to  make  a  jointure  to  any  wife  whom  he  should  marry, 
so  as  such  jointure  should  not  exceed  lOOZ.  per  annum,  for 
every  lOOOI.  which  any  wife  they  should  respectively  marry 
should  bring  as  a  marriage  portion,  and  so  for  more,  more,  &c. 
The  jointure  to  be  for  the  wife's  life,  and  to  commence  and 
take  effect  from  the  death  of  the  husband. 

The  Chief  Justice  died,  Rowland  Holt  the  father  died,  and 
John  Holt  the  sun  being  in  possession,  and  a  marriage  being 
agreed  upon  betwixt  him  and  the  plaintiff  the  Lady  Jane,  one' 
of  the  daughters  of  the  late  Marquis  of  fFTiarton,  the  said  John 
and  Lady  Jane  executed  marriage  articles,  dated  the  25  th  of 
May  1723,  which  articles  recited  the  power  given  by  the 
C.  J.  HoWs  will,  and  thereby,  in  consideration  of  80001.  left 
Lady  Jane  by  her  father's  will,  John  Holt  covenanted  to  settle 
virithin  a  month  after  the  marriage  800/.  per  annum  jointnre  on 
Lady  Jan^  for  her  life,  and  also  to  make  her  an  additional 
jointure  of  100/.  per  annum,  for  every  1000/.  which  he  should 
receive  or  be  entitled  to  by  virtue  of  Lady  Janes  father  or 
mother's  will,  and  so  in  proportion  for  any  lesser  sum  than 
lOOOI.  Lady  Jane  being  then  an  infant,  the  articles  were  signed 
by  her  and  her  guardians.  There  was  also  a  provision  therein, 
that  the  residue  of  the  personal  estate  which  Lady  Jane  was 
entitled  to  by  her  father's  and  mother's  will  should  go  first 
towards  payment  of  Johi  HoWs  debts,  and  afterwards  to  the 
said  John  Holt,  The  marriage  was  soon  after  solemnized,  and 
within  a  month  a  jointure  of  800/.  per  annum  was  settled  on  [  650  ] 
Lady  Jane  for  her  life. 

Afterwards  John  Holt  raised    15002.   upon  a  mortgage 
which  he  made  to  some  of  the  plaintiffs  of  some  other  part  of 
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^ol/*  ^^^  portion  he  was  entitled  to  in  right  of  Lady  Jane  his  wife, 
giving  his  bond  for  the  re-payment  of  it;  and  thereupon  he 
made  an  additional  jointure  upon  Lady  Jane  his  wife  of  lands 
of  1501.  per  annum  by  virtue  of  the  power. 

5  Jan.  1728.  John  Holt  died  without  issue^  and  the  de- 
fendant Rowland  his  brother  entered  upon  such  part  of  the 
late  Chief  Justice's  estate  as  was  not  comprehended  in  the 
jointure. 

Lady  Jane  being  by  the  will  of  her  father  the  late  Marquis 
of  Wharton^  entitled,  together  with  her  sister  Lady  Lucy,  to  a 
moiety  of  the  surplus  of  his  personal  estate ;  and  likewise  by 
the  will  of  her  mother  the  Marchioness,  having  a  right  to 
some  lands  in  fee-simple  in  the  county  of  Tipperary  in  Ireland, 
and  John  Holt  dying  much  indebted,  it  was  prayed  by  the 
creditors'  bill  that  they  might  have  the  benefit  of  Lady  Jane's 
share  of  her  father's  and  mother's  estate,  and  that  in  lieu  and 
recompence  thereof  [she  might  have  an  additional  jointure 
made  to  her  after  the  rate  of  100/.  per  annum  for  every  lOOOI. 
which  they  should  recover  out  of  her  estate  towards  payment 
of  their  demands. 

Lady  Jane's  bill  was,  that  she  might  have  such  an  additional 
jointure  made  to  her  pursuant  to  her  late  husband's  covenant ; 
but  in  case  she  could  not,  then  that  no  part  of  her  estate  should 
be  taken  from  her  by  the  aid  of  equity,  unless  she  had  the  re- 
[  651  1  compence  which  it  was  agreed  she  should  have  by  her  marriage 
articles,  viz.  after  the  rate  of  lOOi.  per  annum  for  every  1000/. 
she  should  bring. 

The  only  question  of  difficulty  seemed  to  be,  how  far  the 
power  given  by  the  C.  J.  HoWs  will  for  every  tenant  for  life 
to  make  a  jointure,  and  the  covenant  by  John  Holt  the  tenant 
for  life  to  make  a  jointure  of  1002.  per  annum  for  every  1000/. 
which  his  wife  the  Lady  Jane  should  bring,  in  regard  it  was 
not  executed  by  John  Holt  in  his  life-time,  could  bind  the  de- 
fendant Rowland  the  remainder-man. 

On  behalf  of  the  plaintiff  it  was  said,  that  though  the  power 
granted  to  a  tenant  for  life  to  charge  the  remainder,  being  the 
estate  of  a  third  person,  was  at  law  to  be  taken  strictly,  yet  in 
a  Court  of  Equity  this  was  plainly  otherwise,  in  cases  where 
the  person  claiming  under  such  power  is  a  purchaser  for  a 
valuable  consideration ;  and  therefore  if  there  be  tenant  for 
life,  with  a  power  to  make  a  jointure  by  a  deed  attested  by 
three  witnesseSy  and  the  tenant  for  life,  previous  to  his  marriage, 
and  in  consideration  thereof  and  of  a  portion,  does  by  a  deed 
attested  by  one  witness  only  make  a  jointure,  this,  though  void 
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m  law,  shall  be  aided  in  equity.  That  Lady  Jane  was  plainly  a  ^^^t  v. 
purchaser  both  of  the  power  and  of  John  HoWs  covenant  to 
make  a  jointure,  for  the  most  valuable  consideration  that 
could  be,  that  of  a  marriage  and  a  marriage  portion,  and  con- 
sequently within  all  the  cases  where  defective  executions  of 
powers  are  made  good  in  equity.  That  in  the  case  of  The 
Countess  of  Coventry  versus  (a)  The  Earl  of  Coventryj  it  was  ^a)  Antt  222. 
sdd  by  the  Lord  Chief  Baron  Gilberty  and  assented  to  by  the 
Master  of  the  RoUs  and  the  Lord  Chancellor  Macclesfield,  that 
this  power  of  making  a  jointure  given  to  a  tenant  for  life,  is, 
part  of  the  old  dominion  which  the  tenant  in  fee  had  himself 
over  the  estate,  and  had  transferred  to  the  tenant  for  life ;  from  [652 
whence  it  followed,  that  such  power  being  part  of  the  ancient 
dominion  which  the  owner  of  the  estate  had  over  it,  the  tenant 
for  life,  quoad  the  power  of  making  this  jointure,  should  be 
taken  as  seised  in  fee,  and  in  that  light  nothing  could  be 
plainer,  than  that  if  one  seised  in  fee  were  to  enter  into  a  cove- 
nant to  make  a  jointure  of  100/.  per  annum,  for  every  1 0001. 
which  his  wife  should  bring,  and  should  die  before  the  making 
of  such  jointure,  the  covenant  would  be  executed  in  equity,  and 
the  jointure  directed  to  be  made  pursuant  thereto. 

That  in  a  Court  of  Equity,  all  covenants  made  .on  a  valuable 
consideration  for  the  doing  of  any  thing,  whether  for  the  con- 
veyance of  any  estate,  making  a  lease,  jointure  or  settlement, 
were  considered  as  done  and  performed,  provided  he  that  gave 
the  covenant  had  a  power  to  perform  it. 

One  exception-  indeed  there  was  (and  but  one)  to  this  gene- 
ral rule,  which  was  where  a  tenant  in  tail  covenanted  for  a 
valuable  consideration  to  levy  a  fine,  or  suffer  a  recovery,  to 
the  use  of  the  purchaser,  and  died  before  the  fine  levied,  or 
recovery  suffered ;  in  which  case  it  was  admitted  to  have  been 
held,  that  the  covenant  could  not  in  equity  be  made  good 
against  the  issue  in  tail,  or  the  remainder*man ;  but  this  was 
for  a  (1)  reason  which  did  no  ways  hold  in  the  principal  case, 
viz.  on  account  of  the  statute  de  doms,  the  express  words 
whereof  entitled  the  issue  and  the  remainder-man  to  the  en- 
tailed premises,  from  which  act  of  parliament  nothing  could 
deliver  those  estates-tail,  but  either  common  recoveries,  which 
were  useiully  invented  by  the  Judges  to  prevent  the  inconve- 
niences introduced  by  that  act,  or  by  levying  of  a  fine  (a  re-  [  653  ] 
medy  provided  by  subsequent  acts  of  parliament)  to  bar  the 
estates-tail,  though  not  the  remainders,  when  limited  to  third 


(1)  Vide  Stapilton  v.  Stapilton,  I  Atk.  9. 
Vou  11.  2  K 
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HotT  V.      persons.    That  the  covenant  by  John  BdU,  being  for  a  valuable 
consideration,  and  for  no  more  than  it  was  in  ^is  power  to  have 
performed^  ought  to  be  taken  as  if  performed,  and  consequently 
bound  the  remainder-man  in  the  same  manner  as  if  executed 
by  the  tenant  for  life.    That  it  could  be  lio  objection  that  Lady 
Jane  bad  aheady  had  two  jointures  made  her  by  her  said  hus- 
band, since  these  were  a  recompense  only  for  such  part  of  ber 
portion  as  had  been  already  rabcd  and  answered  to  her  hus- 
band 3  and  there  was  as  much  reason  (because  equally  within 
the  intent  of  the  articles)  that  she  should  have  an  additionai 
jointure  for  her  additional  portion,  as  that  she  should  have  her 
original  jointure  for  her  original  portion.    That  in  the  Countess 
of  Cn?en^'s  case  the  matter  rested  only  upon  marriage  ar- 
.tides  dynng  the  life-time  of  the  late  Earl,  no  jointure  re- 
duced to  any  certainty,  and  yet  upon  these  marriage  articles 
the  jointress  was  decreed  to  hold  and  enjoy  her  jointure  against 
the  remainder-man.    It  was  true  in  the  case  last  cited,  the 
portion  of  ljO,OOOL  was  actually  paid  before  the  marriage; 
whereas  in  the  present  case,  the  certunty  of  the  residue  of  Lady 
Janets  portion  did  not  as  yet  appear ;  wherefore  all  that  the 
plaintiffs  the  creditors  now  prayed  was,  that  it  mi,^t  be  re- 
.ferred  to  the  Master  to  ascertain  the  quantum  of  the  residue  of 
such  portion,  by  which  means  the  certainty  thereof  would  ap- 
pear, id  cerium  jest  (piod  certum  reddi  potest ;   and  that  the 
pr^ent  case  was  the  stronger,  there  having  been  already  a  de- 
cree pronounced,  that  the  executors  of  the  late  Marqms  of 
JFharton  should  account  for  his  personal  est^lp,  which  account 
would  probably  in  a  short  time  be  taken  and  finished.    In  the 
mean  while,  it  could  not  with  any  colour  of  reason  be  insisted 
upon,  that  die  making  this  additional  jointure  upon  Lady  Jane 
[  654  J     should  be  deferred  ui\til  the  residue  of  her  portion  was  actually 
paid  to  her  husband,  or  those  claiming  under  him  ;  but  that  it 
would  be  sufficient  if  the  same  was  secured  either  by  mort- 
gages, government  or  other  securities,  so  as  to  be  rendered 
safe ;  and  (as  it  was  said)  here  the  residue  of  Lady  Jane's 
portion  was  sufficiently  secured  by  the  decree  and  marriage 
articles. 

On  the  other  side  it  was  insisted,  that  the  Lady  Jane  Hdt 
w^B  not  a  wife  unprovided  for,  but  had  already  two  jointures 
settled  upon  her  by  her  husband,  one  of  8O01.  per  annum,  and 
the  other  of  150/.  per  annum,  and  there  was  as  much  reason 
for  the  remainder-man  to  question  the  validity  of  the  second 
Jointure,  as  for  the  Lady  Jane  to  ask  a  third  j  in  regard  the 
1500y«  which  was  the  consideration  for  John  HoWb  making 
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t^e  8econ4  jointure,  was  not  money  actually  paid  or  secured  HjJJ!/'' 
to  \dm,  but  what  he  had  raised  by  a  mortgage  of  part  of  her 
portion,  for  the  re-payment  whereof  he  had  giveii  his  covenant 
and  bond,  and  was  liable  to  be  sued  for  it ;  wherefore  as  yet 
this  1500/.  could  not  be  said  to  be  received,  but  only  borrowed 
by  him ;  that  as  to  the  residue  of  the  portion,  it  was  neither 
known  what  it  was,  bow  much  it  would  amount  to,  or  when 
or  whether  ever  it  would  be  paid;  and  though  there  might 
be  an  account  decreed  touching  the  surplus  of  the  late  Mar- 
quis of  IFharton's  estate,  yet  there  were  several  causes  in  this 
Court  where  accounts  have  been  depending,  some  twenty, 
some  thirty  years,  or  upwards.  That  were  the  rule  laid  down 
of  id  cerium  est  quod  cerium  reddi  potest,  allowed  to  take  place 
m  the  present  case,  still  things  must  be  reduced  to  a  certainty 
in  the  life-time  of  the  husband,  who  was  to  make  the  jointure } 
for  it  would  be  a  miserable  incumbrance  upon  the  estate  of  the 
several  remainder-men  claiming  under  the  late  Chief  Justice's  [  655  ] 
will,  and  in  no  sort  within  the  intent  of  the  testator,  were  this 
power  of  making  a  jointure  for  the  widow  of  John  Holt  to  be 
kept  in  suspense,  and  hovering  over  their  estate  for  the  space 
of  twenty  or  thirty  years,  and  might  at  last  tend  to  disable  these 
remainder-men  from  making  any  jointures,  until  it  should  be 
ascertained  how  much  in  die  whole  Lady  Jane  would  be  en- 
titled to,  and  whether  her  jointure,  when  made,  (though  per- 
)iaps  to  be  made  twenty  years  hence)  should  not  over-reach  the 
subsequent  jointures  to  be  made  by  any  of  them,  by  reason  of 
Lady  Jane's  precedent  marriage  articles;  which  might  be  a 
great  inconvenience,  and  hinder  the  marriages  of  the  remain- 
der-men. T^at  the  intention  of  giving  the  power  to  the  tenant 
for  life  to  make  a  jointure,  was,  in  order  to  a  recompense 
for  the  portion  which  the  wife  should  bring  to  her  husband, 
not  for  what  might  not  be  brought  until  about  twenty  or  thirty 
years  after  his  death,  and  which  consequently  could  be  of  no 
manner  of  avail  as  to  him,  but  only  to  some  remote  or  distant 
administrator,  who  might  not  be  so  much  as  known  to  him. 
That  this  additional  jointure  which  was  now  desired  to  be 
made  upon  Lady  Jane,  was  plainly  not  within  the  intention 
of  the  power,  since  by  virtue  of  the  will  it  was  to  be  made 
by  the  husband,  which  could  not  be  in  the  present  case,  he 
being  dead;  also  the  jointure  to  be  made  pursuant  to  the 
will  was  to  take  effect  for  the  benefit  of  the  wife  upon  the 
death  of  the  husband,  which  was  impossible  to  be  done  here,  the 
)[iusband  having  been  already  dead  above  the  space  of  three 
years :  Uiat  suppose  John  Uolt  had  by  eivress  words  covenanted, 
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Holt  tr.  that  in  consideration  of  what  farther  monies  Lady  Jane  should 
bring  to  him  in  respect  of  the  residue  of  her  portion,  &c. 
Rowland  Holt  the  remainder-man  should  make  a  jointure  to  her 
after  the  rate  of  100/.  per  annum  for  every  lOOOZ.  this  would 

[  656  ]  certainly  be  void,  as  there  could  be  no  pretence  that  John  Holiy 
by  any  express  words  or  covenant,  could  bind  the  remainder- 
man who  did  not  claim  under  him,  and  surely  there  was  as 
little  reason  why  he  should  by  any  implied  words  in  the  cove- 
nant be  construed  to  bind  him.  Or  suppose  Lady  Jane  were 
entitled  to  a  desperate  or  doubtful  debt  of  10,000/.  it  would 
hardly  be  said  that  the  assignment  of  such  debt,  which  might 
never  be  received,  should  be  looked  upon  as  a  portion  of  10,000/. 
in  recompence  for  which  John  Holt  should  be  enabled  within 
this  power  to  settle  upon  his  wife  lOOOI.  per  annum.  Where- 
fore since  the  most  that  Lady  Jane  had  as  yet  brought  was 
but  8000Z.  and  1500/.,  there  was  no  reason  for  her  to  ask  a 
farther  or  additional  jointure,  until  it  should  appear  she  had 
brought  a  farther  portion ;  consequently  her  present  bill  being 
too  early,  ought  to  be  dismissed. 

ZfOrd  Chancellor :  The  intention  of  this  power  is  to  enable 
every  tenant  for  life  under  the  Chief  Justice's  will,  to  settle  a 
jointure  after  the  rate  of  100/.  per  annum  for  every  lOOOl. 
which   the  wife  of  such   tenant   in  possession  should  bring; 
accordingly  Lady  Jane  has  had  a  jointure  of  800/.  per  annum 
for  8000/.  and  150Z.  per  annum  for  her   1500/.  which  she  has 
brought;    and  it  not    appearing    that   she   has  brought  any 
farther  portion  to  her  late  husband,  I  do  not  see  she  can  be 
entitled  to  any  additional  jointure.     It  is  not  reasonable  that 
the  life-estate  of  Rowland  Holt  the  remainder-man,  or  of  any 
other  of   the    subsequent   remainder-men,    (who    in   no  sort 
claim  under  him)  should  be  bound  or  affected  by  John  Holt's 
covenant,  for  making  a  jointure,  any  farther  than  the  original 
power  warrants,    which  is  to  settle    but    100/.   per  ann.  for 
every  lOOOt.  such  wife  should  bring  to  her  husband.    The 
estate  of  the  Chief  Justice,  so  carefully  settled,  ought  not  to 
be  incumbered  with  jointures  to  take  effect  upon  remote  con- 
tingencies or  possibilities  of  farther  portions  coming  in,  when 
it  does  not  appear  what  they  are,  or  when,  or  whether  they 

[  657  ]  will  ever  come  in.  On  the  other  hand,  I  do  not  think  it 
reasonable  that  the  creditors  of  Mr.  Holt  should  have  any 
benefit  of  the  residue  of  Lady  Jane's  fortune,  if  ever  that  shall 
be  recovered,  in  regard  she  cannot  have  the  recompence  in 
consideration  whereof  it  was  agreed  by  the  articles  that  she 
should  part  with  it :  let  her  therefore  keep  such  overplus  of 
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her  estate  to  herself^  without  having  any  additional  jointure  out      Holt  v. 
of  the  Chief  Justice's  estate  (z).  ^^^'^'' 


W  Mitford  ▼.  Mitford,  9  Ves.  8^. 


JAMES  fierms  PHILIPS.  Ca,e  206. 

In   1716  the  pluntiff  brought  his  bill  against  the  defendant  LordCban- 

as  executor  of  J.  S.  for  a  legacy  of  300i.     In  1724  he  ob-  ^*^'°'King. 

tained  a  decree  to  be  paid  out  of  assets,  and  for  the  defendant  24L  pi.  28, 

to  account  for  his  testator's  personal  esUte.    In  1729,  on  the  Attachment. 

»»  ,  ,  Every  attach" 

Masters  reporting  that  the  defendant  had  assets,  he  was  or-  mentreturn- 
dered  to  bring  the  money  reported  in  his  hands  into  the  bank  a^'o^rder  fo?s 
by  such  a  day  5  for  not  complying  with  which,  the  plaintiff  took  Serjeant  at 
out  process  of  contempt  against  the  defendant  and  proceeded  grounded, 
to  take  him  up  in  Wales  (where  he  lived)  by  a  Serjeant  at  JJJ^j^  J^e 
Arms;    but  the  process  being  referred  for   irregularity,   the  Register's 
Master  reported  it  irregular,  the  return  of  the  two  attachments,  f^^i]^** 
upon  which  the  f  order  for  a  Serjeant  at  Arms  was  grounded, 
not  being  entered  in  the  Kegister's  office  (y). 

Upon  this  the  plaintiff  moved  to  discharge  the  Master's  re- 
port, suggesting  that  he  had  done  his  part,  and  left  the  at- 
tachments with  the  agents  of  the  Register  in  his  office,  where 
he  had  paid  the  usual  fee  for  entering,  but  that  the  Register  or 
his  agent  had  not  entered  them ;  all  which  appearing  on  exa- 
mination, the  Court  ordered  the  Master  to  tax  the  defendant's 
costs  out  of  purse  only,  which  the  plaintiff,  who  was  reported 
to  have  been  guilty  of  this  irregularity,  should  pay  to  the  de-  [  658  ] 
fendant,  but  that  these  should  be  answered  over  to  the  pluntiff 
by  the  Register. 

After  this,  Mr.  Price  the  Register  died,  having  left  Elizabeth  ^^^^^^  havinr 
Maddox  executrix:    the   costs  were  taxed  at  58/.  and  the  paid  the  offi- 
matter  coming  on  again  on  petition,  Mr.  Mead  objected,  that  and  the  officer 
here  being  a  personal  neglect  or  misbehaviour  in  the  officer,  j'^T'^iJ!*^" 
it  died  with  him ;  that  if  there  should  be  a  decree  for  costs,  duty.by  which 
and  the  defendant  die  before  taxation,  these  would  be  lost,  ^^i^^g^be- 

comes  irregular,  the  suitor  is  to  pay  the  costs,  but  he  to  have  them  over  ag^aiost  the  officer ; 
and  though  the  officer  in  such  case  die,  yet  this  being  a  duty  and  matter  of  amtract,  his 
executor  will  be  liable. 

t  In  the  principal  case  the  attachments  were  followed  by  the  usual  process,  a 
commission  of  rebellion ;  but  by  the  course  of  the  Court,  that  issues  only  to  the 
sheriff  of  Middlesex.       ^ 

(^)  Reg.  Lib.  A.  1730.  foL  131.  Broomhead  v.  Smithy  8  Ves.  362. 
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JAut^v.     wliicli  was  stronger  than  the  present  case:  wliere  tlicre  was 

Philips.      ,  .        ,         ^  _  \^   .  '  •'     '   **»i_i      m.^ 

but  an  interlocutory  order ;  or  if  the  executrix  wiis  hable^  the 

plaintiiF  had  his  remedy  by  action  at  law. 

To  which  I  answered,  and  sa  it  was  held,  that  this  was 

not   a   bare   misbehaviour  or  neglect  in  the   officer,  but  the 

plaintiff  having  carried  die  attachments  to  the  office,  and  paid 

the  fees  for  entering,  the  Register  by  his  a$:ceptance  of  them 

had  promised  and  agreed,  by  implication  6f  law,  to  procure 

,  the  returns  to  be  entered ;    wherefore   the   not  doing   that 

which  he  took  money  for,  and  engaged  to  do,  wa^  a. breach  of 

his  contract,  and  being  a  duty^  could  not  die  with  the  person, 

although  nothing  had  been  ascertained  in  the  life-time  of  ^ 

Register ;  just  as  if  he  should  have  promised  to  pay.  so  mufpb 

money  as  the  Master  should  tax,  this  would  not  die  with  the 

person  ;  that,  though  costs,  if  not  ascertained  on  the  death  of 

the  p#irty»  are  in  some  cases. (1)  lost,  yet  here  with  respect  to 

Mr.  Price  they  were  to  be  looked  upon  as.  a  duty,  aivd  not  as 

costs  only,  which  this  Court  would  not  suffer  to  be  examined 

by  any  other  court  in  an  action,  but  determine  itself. as  in  all 

like  cases  in  a.summary  way.    That  the  executri^c  of  Mr.  Price 

standing  in  his  place,  and  having  assets,  phe  should  theieout 

pay  this  582.  to  the  plaintiff.    But  there*  being  no  one  in  Cowrt 

tp  admit  assets  for  her,  it  was  ordered  that  she  shoulcl  be 

examined  as  to  her  having  assets. 

(1)  Costs  directed  to  be  paid  out  of    rets,  3   Atk.  77^-    Jeknso^  ▼.  Peek, 
a  particular  fund,  though  9ot  taxed,    ^  Vez.  465.    Kemp  v.  Mackrell,  9  Vez. 
shall  not  be  lost  by  the  death  of  the    579  (z). 
party  entitled  to  them.  Blower  v.  Mor^  * 


^^BmmBamaaKsmmmammsatmm 


(z)  Jemurv.  Jenour,  10  Vcs.  572.  the  partv  to  receive  them, /upp  v.  Ge^- 

Lowtenv.  Mayor  of  Colckester,  2  Mer.  ing,  5  irfadd.  375,  though  Lord  Rosslyn 

1 16.    But  eostf  given  generally  were  held  otherwise  in  Morgan  v.  Scudamoritr 

held  to  be  lost  if  not  taxed  in  the  life  of  2  Ves.  jun.  313, 3  Vcs.  196. 
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EVELYN  »er«i«  EVELYN  &  e  cont\  Case  207. 

Upon  a  bill  brought  by  the  plaintiffs  the  three  infant  daughters  Master  of  the 
of  George  Evelyn  by  Mary  his  wife,  for  raising  their  portions  LSS['cha''w 
of  8000/.  (the  eldest  of  the  said  daughters  being  about  the  iige  cellor's  ab- 
of  eight  yearij  the  case  was  thus  :  Keb*l8 

Fitjcg.  Ul.  Kel.  in  Cha.  18.  2  £q.  Ca.  Ab.  501.  pi.  U,  M,  pi.  24,  &c.  A  Urm  of.Wyeafs 
created  to  raise  portions  for  aau^hters  ia  failure  of  issue  male,  as  soon  as  convcnieutly  may 
be  after  the  father's  death*  but  no  uiaiutenamce  nor  any  express  time  mentioned  when  the 
portions  are  payable ;  there  are  three  daughters,  and  the  eldest  but  eSf  ht  years  old,  the  father 
IS  dead,  but  the  mother  who  has  a  jointure  on  the  estate  is  Jirfng ;  the  Court  will  not  raise 
the  portions  for  dauf^hters  so  young,  out  of  the  reversionary  term. 

'  Oeorge  Evelt/n  the  defendant's  father  (and  grandfather  to  the 
plaintifis)  had  three  sons  John,  George,  and  the  defendant  JSd- 
ward  Evelyn. 

George  Evelyn  the  father  being  tenant  for  life,  remainder  to 
his/ldest  son  John  in  tail  male,  of  part  of  th^  preinisesi  on 
the  20  October  1698,  together  with  his  eldest  son.  John,  by 
deed  and  recovery  settled  the  manor  of  fFalkhainstead  tiiBB 
Godstone  in  Surrey,  to  the  use  of  himself  for  life,  ^on^  waste^ 
remainder  to  his  eldest  son  John  Evelyn  for  life,  remainder  to 
his  first,  &c.  son  in  tail  male  successively,  remainder  to  hi^ 
second  son  George  Evelyn  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male  successively,  remainder  to  his  third  soil  [  660  ] 
the  defendant  Edward  Evelyn  in  like  manner,  with  trustees 
to  support  all  these  contingent  remainder9>  remainder  to  the 
heirs  male  of  the  body  of  George  Evelyn  the  father,  remainder 
to  him  in  fee ;  with  a  power  to  George  Evelyn  the  father  by 
deed  or  will,  to  charge  by  lease,  mortgage  or  otherwise,  the 
premises  to  himself  limited  for  life,  with  raising  or  paying  any 
sum  not  exceeding  60001.  also  with  a  power  to  every  of  his 
sons,  when  in  possession,  by  deed  attested  by  three  witnesses,  tp 
limit,  before  or  after  marriage,  to  the  wife  of  any  of  the  said 
sons  for.  a  jointure,  all  or  any  |>art  of  the  premises,  so  i^  suph 
jointure  should  not  exceed  100/.  per  annum  for  every  1000/.' 
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^JEyelvk?  ^^^^^  8«ch  son  should  have  received  as  the  fortune  of  the  wife ; 
with  farther  power  to  his  said  sons  respectively,  when  in  pos- 
session, by  any  deed  or  writing  under  hand  and  seal,  attested 
by  three  credible  witnesses,  to  make  any  lease  or  leases  for 
years  sans  waste  (but  without  prejudice  to  any  jointure  which 
should  be  made  by  virtue  of  the  said  power)  for  the  rawing  of 
portions  for  the  daughters  of  such  sons,  so  as  such  portions 
should  not  exceed  that  which  such  son  making  such  leases 
should  have  had  with  his  wife,  and  so  as  such  leases  should 
not  take  effect,  until  there  should  be  a  fiulure  of  issue  male  of 
such  son  so  making  such  lease;  with  the  usual  power  for 
George  Evelyn  the  father  and  his  said  sons  respectively,  when 
in  possession,  to  make  leases  for  twenty-one  years  at  the  most 
improved  rent. 

By  other  indentures  of  lease  and  release  dated  the  20th  and 
21st  of  October  1698,  George  Evelyn  the  father,  in  consideration 
that  his  son  John  Evelyn  had  joined  with  his  father  in  the  said 
common  recovery  and  settlement,  did  settle  other  lands  (viz.) 
[  661  ]  the  manor  of  Tandridge,  ^c.  of  which  he  was  seised  in  fee,  to 
the  same  uses  as  the  said  manor  of  Walkhamstead  alias  God- 
stone  was  settled  by  the  former  deed,  with  this  difference  only, 
(viz.)  that  as  to  the  son's  power  of  leasing  for  raising  daughters* 
portions,  these  words  were  added,  [so  as  such  lease  or  leases 
should  cease  and  determine  upon  the  raising  of  such  portions, 
and  costs  and  charges  for  raising  the  same.] 

Upon  the  1st  of  Jpril  1699,  George  Evelyn  ^the  father,  in 
pursuance  of  his  power,  mortgaged  part  of  the  siud  land  for 
15001.  for  the  term  of  1000  years,  which  morteage  after- 
wards by  mesne  assignment  became  vested  in  Sir  Jliomas  Pope 
Bbmty  with  a  covenant  from  George  Evelyn  the  son  for  pay- 
ment of  the  mortgage-money,  and  Sir  Thomas  the  mortgagee 
covenanted  to  re-assign  to  George  Evelyn  the  son.  In  June 
1699  George  Evelyn  the  father  died.  In  October  1703,  John 
Evelyn  the  eldest  son  died  without  issue,  upon  which  George 
Evelyn  the  second  son  entered  upon  the  premises  comprised 
in  the  settlement.  August  22d  1720,  upon  the  intermarriage 
of  George  Evelyn  the  son  with  the  daughter  of  Mr.  Garth^ 
whose  portion  was  agreed  to  be  8000L  in  consideration  of  the 
said  then  intended  marriage  and  80001.  marriage  portion,  for 
settling  a  suitable  jointure  on  her,  making  provision  for  the 
issue  of  the  marriage,  and  that  80002.  should,  on  failure  of  issue 
male,  be  secured  to  the  daughters,  and  reciting  the  said  former 
settlements,  with  the  power  for  making  a  jointure,  and  raising 
portions  for  daughters ;  the  said  indenture  witnessed,  that  for 
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the  considerations  aforesaid^  and  in  pursuance  of  the  s^d    Eviltn  v. 
jjowers^  or  any  other,  George  Evelyn  the  son  did  limit  and 
appoint  to,  and  to  the  use  of  the  siud  Mary  his  then  intended 
wife  for  her  life  for  her  jointure,  and  in  bar  of  dower,  divers 
messuages  and  lands  in  Oodstane,  not  exceeding  the  value  of 

« 

8001.  per  annum ;  also  in  pursuance  of  the  power  in  the  said 
settlements,  or  any  other,  the  said  George  £ivefyn  the  son,  in  [  662  ] 
case  of  failure  of  issue  male  between  him  and  Mary  his  scud 
intended  wife,  granted  and  leased  to  trustees  (therein  named) 
all  the  premises  limited  to  the  said  Mary  for  her  life  for  her 
jointure,  and  all  other  the  manors  and  lands  comprised  in  the 
said  settlements,  to  hold  to  the  said  trustees  for  the  term  of 
500  years,  to  commence  and  take  e£fect  from  and  after  failure 
of  issue  male  of  the  body  of  the  sud  George  Evelyn  the  som 
upon  trust,  that  if  there  should  be  failure  of  issue  male  of  the 
body  of  the  said  George  Evelyn  the  son  on  the  body  of  the  said 
Mary,  and  if  he  should  have  one  or  more  daughters  by  her, 
then  the  trustees  of  the  said  500  years'  term  should,  by  and 
out  of  the  rents,  issues  and  profits  of  the  premises  comprised 
in  the  said  term,  or  by  sale,  mortgage  or  lease  thereof,  or  of  any 
part  thereof,  or  by  any  other  ways  or  means  as  to  them  in 
their  discretion  should  seem  meet,  as  soon  as  conveniehtly  vfiight 
be  after  the  decease  of  the  said  George  Evelyn  the  son  (or  in  his 
life-time  if  he  should  think  fit  to  have  the  same  sooner  raised, 
and  so  direct)  levy  and  raise  the  sum  of  80001.  for  the  portion 
or  portions  of  such  daughter  or  daughters  to  be  paid  to  her  or 
them,  and  equally  divided  amongst  them,  if  more  than  one, 
share  and  share  alike,  with  a  proviso  that  the  term  should  not 
prejudice  the  jointure,  and  that  immediately  after  the  rais- 
ing the  said  8000/.  with  all  costs,  &c.  the  said  term  should 
cease. 

The  marriage  took  effect ;  but  afterwards  in  the  year  1724 
George  Evelyn  died  intestate,  leaving  the  defendant  Mary  his 
widow  and  only  three  daughters,  who  by  their  mother  in  the 
year  1725  brought  their  bill  against  Edward  Evelyn  and  James 
Evelyn  his  eldest  son  (being  the  next  remainder-man  in  tail) 
praying  a  present  sale  of  the  500  years'  term  to  raise  the  por-  [  663  ] 
tions,  the  eldest  daughter  being  not  above  four  years  old  at  the 
time  of  bringing  the  bill ;  and  on  the  other  hand  the  de- 
fendant Edward  Evelyn  and  his  son  (the  next  remainder-man 
in  tail)  brought  their  cross  bill  against  Mrs.  Evelyn  the  mother 
(afterwards  married  to  Governor  Bohun)  being  the  administra- 
trix of  her  former  husband  George  Evelyn,  praying  that  the 
personal  estate  of  her  late  husband  should  be  applied  towards 
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paying  otl  ihe  mortgage  o^  \5Q0l.  and  in  exoneration  of  the 
real  estate. 

These  causes  coming  on  at  first  before  the  Master  of  {fie 
Rolls  in  the  absence  of  the  Chancellor ^  he  was  pleased  to  declare, 
that  the  powers  in  the  deeds  of  the  2uth  and  21st  of  October 
l698  were  well  executed,  and  directed,  that  it  should  be  refer- 
red to  the  Master  to  state  the  value  of  the  real/  and  also  of  the 
personal  estate  of  George  Evelyn  the  late  husband  of  Mary ; 
whereupon  the  Master  stated  the  real  (beyond  the.  jointure) 
to  be  91/.  per  ann.  the  personal  estate  to  be  about  40001.  and 
the  debts  (besides  the  mortgage)  to  be  about  2001.  and  after- 
wards these  causes  being  ordered  to  be  set  down  for  hearing 
before  the  Lord  Chancellor  upon  the  Master*B  report,  and 
for  farther  directions,  and  upon  the  petition  of  Edward  Evefyfi 
and  James  Evefyn  his  son  to  his  Lordship,  alleging  that  they 
apprehended  themselves  aggrieved  by  such  part  of  his  Honour's 
decree,  whereby  the  powers  in  the  deeds  of  the  20th  and  21st 
October  1698  were  declared  to  be  well  executed,  in  regard  the 
petitioners  conceived  that  however  the  term  might  be  well 
raised,  yet  that  the  said  powers  touching  the  trusts  were  riot 
well  declared,  nor  well  executed  or  warranted  by  the  above- 
mentioned  deeds :  it  was  therefore  ordered  that  these  causes 
should  be  set  down  to  be  re-heard  touching  the  matters  in  the 
petitfon  mentioned,  at  the  same  time  that  the  matter  of  the 
Master's  report  was  set  down  for  hearing. 

And  now  the  cause  standing  for  judgment  in  the  paper, 
the  LfOrd  Chancellory  assisted  by  the  Lord  Chief  Justice  Jftay- 
mond  and  Master  of  the  RollSy  delivered  the  resolution  of  the 
Court. 

\st,  As  to  the  question,  whether   the   personal  estate  of 
George  Evelyn  the  son  should  be  applied  to  pay  off  the  mort- 
gage made  by  George  Evelyn  the  father,  in  regard  the  son 
reiS^tate'*'*   covenanted  to  pay  this  mortgage -money,  whereupon  the  mort- 
and  where  Dot.  gage  was  to  be  re-assigned  to  him,  or  as  he  should  direct : 

..  ^         It  was  agreed  that  the  personal  estate  of  the  son  should  hoc 

If  one  tnort*  ^      "  *  .        . 

ga^s  lands  be  applied  to  pay  off  this  mortgage  made  by  the  father,  for- 
pmonal^  "  asmuch  as  the  charge  was  made  by  George  Evelyn  the  father 
estate  shall      Jn  pursuance  of  his  power  to  charge  the  premises:  and  as  he 

go  ID  ease  of.*.         _  .i^i         -n^         ^  ,  « 

the  real ;  but  had  such  power,  the  defendant  Edward  must  be  contented  to 
fee^noftofces  ^^^  ^^  *^"^  ^^  onere ;  that  this  being  the  original  debt  of 
bislaDd^leav-  George  Evelyn  the  father,  though  his  personal  estate,  if  any 

ing  B.  his  son  o  .x  m.  j  j 

and  heir,  and  B.  dies  leaving^  C.  his  heir,  B/s  persoDal  estate  shall  not  be  applied  to  pigr  this 
mortgage,  because  it  was  not  B.'s  debt:  So  though  the  mortgage  being  transferred  ib  B,'* 
time,  B.  coveoants  to  pay  the  money,  yet  the  debt  not  being  oyriginally  die  dsbl  of  fi.  bis 
covenant  is  ouly  a  sure^^and  the  la&d  iStit  original  debtor^  wbi^t.  shall  thermi«  taker 
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siieh  were  to  be  found,  woiild  be  liable  thereto,  yet  the  [a]    Evelyn  yl 

8on'«  personal  estate  ought  not  to  be  charged  with  the  father's     x  g^  ♦v 

debt  j  and  notwithstanding  that  the  son  did  afterwards,  ori  the  case  of  Cope 

assignment  to  Sir  Thomas  Pope  Bhmt,  covenant  to  pay  the  449  4^, 

mortgage  money,  yet  since  the  land  was  the  original  debtor, 

this  covenant  from  the  son  would  be  considered  only  a^  a 

surety  (1)  for  the  land;  that  it  was  not  like  the  case  (&)  of  Sir  p.  c.  t.  * 


(1)  The  rules  respecting  the  appli- 
cation of  the  personal  estate  in  ease  of 
the  real,  as  between  volunteers,  (for 
which  vide  Howell  v.  Price,  ante  1  vol. 
394.)  as  they  proceed  on  the  principle^ 
that  the  primary  fund  ought,  in  con- 
science, to  exonerate  the  auxiliary,  con- 
sequently can  hold  only  in  those  cases 
where  the  funds  in  question  stand  in 
t)u>8e  relative  situations. — ^The  incum- 
brance may  be  in  its  mtture  real\  or 
may  become  so  by  the  act  of  the  person 
who  has  power  of  charging  both  funds  i 
or^  although  the  land  were  auxiliary 
only  to  the  personal  estate  of  the  ori- 
ffinal  contractor,  it  yet  may  become 
the  primary  fund,  as  between  it  and 
the  personal  estate  of  any  other  person, 
who  may  take  the  land  (either  by  de- 
scent or  purchase)  subject  to  the  charge^ 
in  all  those  cases  the  personal  estate  is 
charged  (if  at  all)  only  as  a  surety  for 
the  land,  and  shall  have  the  same  mea- 
aure  of  equity  as  the  land  is  entitled  to, 
when  it  is  pledged  as  a  surety  for  a 
personal  debt.-^In  Bagot  v.  Oughton, 
ante,  I  vol.  347.  land  descended  to  the 
wife  subject  to  a  mortgage  made  by 
her  father ;  on  an  assignment  of  the 
mortgage  the  husband  covenanted  for 
payment  of  the  money  to  the  assignee  -, 
decreed  the  husband's  personal  estate 
*  was  not  liable  to  exonerate  the  mort- 
fl;aged  premises,  for  the  debt  was  ori' 
ginally  the  father's  and  continuing  to 
be  so,  the  covenant  was  an  additional 
aeeurity  for  the  satisfaction  only  of  the 
leader,  and  not  intended  to  alter  the 
mature  of  the  debt.— In  Countess  of 
Coventry  v.  Earl  of  Coventry,  9  Mod. 
19.  and  ante,  9M.  although  the  cove- 
nantor, was  the  original    contreicior^ 
yet  the  charge  being  in  its  nature  real. 


and  the  covenant  only  ah   additidnat 
security,  the  land  was  decreed  to  bear 
its  burthen. — So,  Edwards  \.  Free- 
man, ante,  435. — In  Lenian  v.  Newn- 
ham,  1  Vez.  51.  the  son,  tenant  in  fee^ 
on  an  assignment    of   the  ancestor'% 
mortgage,  covenanted  with  the  assig- 
nee for  payment ;  yet  determined,  that 
tlie  personal  security  was  only  auxir 
liary^  and  both  principal  and  interest 
were  charged  primarily  on  the  land, 
for  although  the  interest  had  accrued 
during  the  possession  of  the  sbn^  the 
interest  must  follow  the  principal^  and 
be  a  charge  on  the  same  fund.'-^o^ 
Lacam  v.  Mertins,  1  Vez.  312. —  In 
Robinson  v.  Oee,  1  Vez.  251.  the  same* 
principles  are  laid  down. — In  Parsons 
V.  Freeman  before  Lord  Hardwicke, 
25th  October  1751  (z).  A,  purchased  an 
estate  for  90/.  which  was  at  that  time 
mortgaged  for  86/.  and  he  covenanted 
to  pay  86/.  to  the  mortgagee  and  4/. 
to  the  vendor.    The  Court  admitted 
the  rules  of  law  abovementioned,  but 
in  that  particular  case  thought  that,  al- 
though the  covenant  was  with  the  ven- 
dor onhf^    and  the  vendee's  personal 
estate  therefore  not  liable  in  that  re- 
spect to  the  mortgagee,  ^et  the  words 
were  sufficiently  strong  to  shew  an  in- 
tention in  the  vendee  to  make  it  his 
personal  debt.     Reg.  Lib.  B.  1751.  fol. 
238. — In  Lewis  v.  Nangle,  7th  Nov. 
17  £2  (y)j  before  hord  Hardwicke,  Mrs. 
Nangle  was  before  her  marriage  with 
the  defendant  indebted  to  sundry  per- 
sons, and  entitled  to  the  inheritance  of 
lands  charged  with  the  payment  of 
sundry  sums,  and  before  her  marriage 
entered  into  articles,  whereby  the  pre- 
mises were  to  be  settled  to  the  hus- 
band for  life,  sans  waste,  remainder  in 


(«)  Amb.  115.  3Atk.741. 


(y)  Amb.  150, 1  Cox,  240. 
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John  NajAer,  where  part  of  the  estate  of  Sir  John  the  roort* 
gagor,  was  after  his  death  settled  by  a  private  act  of  parlia* 
ment  in  trustees  as  a  fund  to  pay  all  his  debts^  and  Sir  Tfteo- 


like  manner  to  the  wife^  remainder  to 
the  issue  of  the  marriage^  remainder  to 
the  wife  in  fee  -,  the  marriage  took  ef- 
fecty  and  the  husband  being  pressed  for 
payment  of  the  wife's  debts  and  having 
also  occasion  for  a  further  sum  of  mo- 
ney, they  borrowed  1300/.  of  the  wife's 
sister  (the  original  plaintiff  in  the 
cause),  and  secured  it  by  a  mortgage 
of  the  wife's  estate,  and  the  husband 
covenanted  for  payment  of  the  whole 
money^  and  also  executed  a  bond  con- 
ditioned for  payment  of  the  money  ac- 
cording to  the  provisoes  in  the  mort- 
gage :  subject  to  this  mortgage,  the 
lands  were  settled  to  the  husband  for 
life^  remainder  to  the  wife  for  life^  re- 
mainder to  the  issue  of  the  marriage, 
remainder  to  the  wife's  sister  (the 
mortgagee)  in  fee.  Mrs.  Nangle  died 
without  issue;  and  the  present  plain- 
tiff was  the  devisee  of  the  sister,  who 
brought  his  bill  against  Mr.  Nangle 
for  payment  of  the  mortgage  money ; 
but  the  Lord  Chancellor  held,  that  al- 
though part  of  the  money  was  raised 
for  the  husband's  use,  yet  the  mort- 
gage being  a  single  transaction,  he 
must  suppose  the  intention  of  the  par- 
ties to  be  uniform,  and  that  such  inten- 
tion was  to  charge  the  wife's  estate 
with  the  whole  debt ;  and  his  Lordship 
dismissed  the  bill  so  far  as  it  sought  to 
compel  the  defendant  Nangle  to  exon- 
erate the  land,  but  directed  him  to  keep 
down  the  interest  during  his  life.  Reg. 
Lib.  B.  175^,  fol.  .574.— In  Forrester 
V.  Leigh,  28d  and  25th  June  1753  (ar). 
Mr.  Leigh  the  testator  had  purchased 
several  estates  subject  to  mortgages, 
with  regard  to  one  of  which  he  entered 
into  a  covenant  for  payment  of  the 
mortgage  money  ybr  the  purpose  of  in- 
demnifying a  trustee 'f  and  as  t<>  an- 
other, which  was  a  part  only  of  an 
estate  subject  to  a  mortgage,  upon 
splitting  the  incumbrance  both  parties 


covenanted  to  pay  their  respective 
shares  and  indemnify  each  other  $  Lord 
Hardwicke  thought  these  covenants 
would  not  have  the  effect  of  making 
the  mortgages  personal  debts  of  the 
testator,  they  having  been  entered  into 
for  particular  purposes,  and  declared 
his  opinion  accordingly  in  the  decree, 
Reg.  Lib.  A.  1752.  fol.  325.— In  Per- 
kyns  V.  Bayntun,  Sir  W,  Osbaldiston 
by  will  of  5th  Feb.  1739,  taking  notice 
that  his  daughter  Catherine  was  deaf 
and  dumb,  and  that  Jane  Bayntun  had 
taken  care  of  her,  devised  certain  real 
and  personal  estate  to  Jane  Bayntun, 
her  heirs,  executors  and  administrators 
in  trust  by  sale  or  felling  timber  to  pay 
all  his  debts,  and  directed  that  Jcme 
Bayntun  should  receive  the  rents  and 
produce  of  his  real  and  personal  estate 
without  account  during  his  daughter's 
life,  she  maintaining  his  daughter }  and 
after  the  death  of  his  daughter  he  gave 
all  his  real  and  personal  estate  whatso- 
ever to  Jane  B.  in  fee,  and  appointed 
her  sole  executrix.  Sir  W»  O.  died 
March  1740,  and  Jane  B.  proved  the 
will.  Sir  TT.  0.  in  his  life-time  mort- 
gaged part  of  his  estate  for  securing 
1500/.  and  interest,  which  remained  a 
charge  at  his  death.  Jane  B.  paid  off 
500/.  part  of  this  1500/.  and  afterwards 
borrowed  a  further  sum  of  2500/.  on 
mortgage  of  the  estates,  which  money 
was  in  the  mortgage  deeds  expressly 
recited  to  have  been  borrowed  to  en- 
able her  to  discharge  Sir  W,  O.'s  debts. 
Jane  B.  afterwards  died,  and  on  the 
disposition  made  by  her,  and  those 
claiming  under  her  of  the  property  of 
Sir  W,  0.  this  cause  was  instituted. 
The  cause  was  first  heard  before  Lord 
Bathurst  on  19th  February  1777,  when 
the  Court  declared  that  the  sum  of 
1500/.  part  of  the  3500/.  was  not  to  be 
considered  as  a  debt  of  the  said  Jane 
B,  but  was  to  remain  a  charge  on  the 


(x)  Amb.  171. 
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pUUu  the  son  and  heir  of  Sir  John  disposing  of  that  fiind^  was 
consequently  answerable  for  the  debts,  having  had  the  benefit 
of  the  fund  set  apart  for  them,  for  which  reason  it  was  but  just 
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real  estate,  and  directed  an  account  of 
her  personal  estate.  By  an  order  made 
on  rehearing  on  13th  August  1781, 
that  part  of  the  decree  was  reversed, 
and  instead  thereof  it  was  declared, 
that  the  said  sum  of  1500/.  appearing 
to  have  been  a  charge  made  upon  the 
estate  of  Sir  W.  O.  in  his  lifetime  and 
remaining  such  at  his  death,  was  to  be 
considered  us  a  continued  lien  thereon  ; 
and  that  the  subsequent  charge  made 
on  the  estate  by  the  said  Jane  B.  being 
expressed  in  the  mortgage  deed  to  have 
been  made  for  the  purpose  aforesaid, 
tbe  same  together  with  the  1500/.  a- 
mounting  in  the  whole  to  3500/.  was 
to  be  considered  as  remaining  a  charge 
on  the  said  estates.  Reg.  Lib.  B. 
1776.  fol.  «65.  and  1780.  fol.  365.— In 
Wilson  V.  Earl  of  Darlington,  at  the 
Kolls,  Feb.  1785  (w),  a  real  estate 
charged  with  a  sum  of  2000/.  as  a 
bounty,  was  holden  to  be  primarily 
liable,  though  the  personal  estate  wsis 
also  subjected  by  the  covenant  of  the 
donor. — Duke  of  Ancaster  v.  Mayer ^ 
1  Bro.  C.  C.  454.  — In  Shafto  v. 
Shafto,  before  Lord  Thurlow,  Febru* 
ary  1786  (v),  the  case  was  this.  In 
March  \79S,  Oeorge  Delaval  mort- 
gaged lands  to  W.  C.  to  secure  pay- 
ment of  5001)/.  with  interest  at  5/.  per 
cent  and  by  will  of  22d  May  1723, 
devised  the  lands  to  his  nephew  G. 
Shafto,  in  tail  male,  remainder  to  the 
plaintiff  in  tail  male,  remainder  over, 
and  died  in  the  same  month.  In  1725, 
G.  Shafto  suffered  a  recovery  to  him- 
self in  fee.  The  mortgagee  calling  for 
his  money,  W,  Gibbons  agreed  to  ad- 
vance the  5000/.  at  4  per  cent,  on  as- 
signment of  the  mortgage,  which  was 
accordingly  by  indenture  of  4th  June 
17*^5  assigned  to  him,  with  proviso  for 
redemption  on  payment  uf  the  princi- 
pal  and  interest,  at  4  per  cent,  and 


G.  Shafto,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenanted 
with  Gibbons,  that  he,  his  heirs,  &c. 
some  or  one  of  them,  would  pay  to 
GibbonSf  tbe  said  principal  and  inte- 
rest, in  manner  therein  mentioned.  In 
1779,  G.  Shafto,  agreed  to  raise  the 
interest  to  5  per  cent,  and  by  deed 
covenanted  with  the  mortgagees,  that 
the  estate  should  remain  a  security  for 
the  5000/.  with  interest  at  5  per  cent, 
and  that  he,  his  executors,  &c.  would 
pay  such  interest  for  the  same.  In 
Jan.  1782,  G.  Shafto  died,  the  interest 
on  the  mortgage  being  then  in  arrear 
for  about  ten  inonths.  The  bill  was 
brought  (amongst  other  things)  to  have 
the  5000^  and  interest  paid  out  of  the 
personal  estate  of  G.  Shafto,  or  at 
least  the  arrear  of  interest  due  at  his 
death,  and  the  additional  1  per  cent, 
charged  by  the  deed  of  1779 ;  but  the 
Lord  Chancellor  was  clearly  of  opinion, 
that  the  personal  estate  ought  not  to 
discharge  the  mortgage,  the  land  being 
the  primary  fund.  His  Lordship  also 
thought  that  the  interest  must  follow 
the  nature  of  the  principal,  and  that  the 
contract  for  the  additional  interest, 
turning  upon  the  same  subject,  roust 
be  in  the  nature  of  a  real  chargc^^So 
Earl  of  Tankerville  v.  Fawcet,  2 
Bro.  C.  C.  67  (0-— In  Basset  v.  Perct- 
val,  at  the  Rolls,  21st  July  1780  (s), 
Matthew  Deere,  by  will  of  15th  Jan. 
1746,  devised  estates  to  trustees,  for  a 
term  of  600  years,  to  raise  money  for 
payment  of  his  debts  and  legacies,  in 
aid  of  his  personal  estate  ^  and  subject 
to  the  term  he  devised  the  estates  in 
strict  settlement  with  the  ultimate  li- 
mitation to  his  own  right  heirs,  and  he 
gave  the  residue  of  his  personal  estate 
to  his  executrix  Catherine  PoKer,  The 
executrix  applied  the  personal  estate  in 
payment  of  some  of  the  debts^  and.  all 


(w)  1  Cox,  172. 
(v)  I  Cox,  207. 
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(s)  1  Cox,  268. 


665 

Evelyn  v. 

•lEtEtrN. 

•ft* 


D^  TERM.  ^.  Hlf'L.  1731. 

that  upon  his  death  his  personal  estate  should  be  answerable  tor 
the  qebts  of  his  father;  whereas  in  the  present  case  here  was 
no  fiind  for  payment  of  debts  that  came  to  the  son,  but  the 
land  was  the  original  debtor,  and  must  continue  so,  there  being 
nothing  substituted  in  its  place ;  that  in  the  .common  case 
where  a  mortgagor  covenants  to  pay  and  dies,  though  fwad 
the  mortgagee,  the  land  may  be  looked  upon  a^  the  security  on 
which  he  relies,  yet  if  the  mortgagor  covenants  to  pay  and  does 
receive  the  money,  he  is  the  original  debtor,  and  his  personal 


the  legacies  except  a  legacy  to  herself 
of  1000/.  and  then  died  i  whilst  the  li- 
mitations  in  strict  settlement  subsisted, 
and  after  the  death  of  C.  Power,  her 
representative  filed  a  bill  to  have  a 
debt  due  to  C.  Power,  and  her  legacy 
raised ;  and  the  only  person  then  enti- 
tled under  the  limitations  in  strict  set- 
tlement dying,  pending  the  suit,  by 
which  event  the  ultimate  limitation  to 
the  testator's  right  heirs  took  place,  a 
supplemental  bill  was  filed  against 
Margery  Deere  and  M.  D.  Percivalt 
the  co-heirs  of  the  testator.  To  stop 
this  suit,  the  co-heirs  liquidated  the 
demands  of  the  representative  of  C 
Power  at  SO70/.  and  gave  their  joint 
and  several  bond  for  that  sum;  this 
demand  was  afterwards  assigned  to 
Ann  Basset,  who  also  bought  in  debts 
tto  the  amount  of  3270/.  remaining  due 
from  the  testator  Mathew  Deere,  and 
the  co-heirs  gave  another  joint  and  se« 
vend  bond  to  Ann  Basset,  for  this  sum 
also ;  so  that  Ann  Basset,  became,  the 
sole  creditor  on  the  estate.  Margery 
Deere  being  dead,  and  a  bill  being 
filed  by  Ann  Basset  for  payment  of 
these  sums  of  money,  the  question  was, 
whether  a  moiety  thereof  should  be 
raised  in  the  first  place  out  of  the  per^ 
sonal  estate  of  Margery  Deere,  or  out 
of  the  real  estate :  his  Honour  was  of 
opinion,  that  the  real  estate  was  the 


original  debtor,  and  ought  to  bear  the 
burthen. — And  again,  in  TwetUUU  v. 
Tweddell,  9  Bro.  C.  C.  101.  the  cove- 
nant of  indemnity  was  not  suffideot  to 
chai^  the  personal  estate. — ^In  Jfof- 
theson  v.  Hardwicke,  at  the  Rolls,  38 
July  1789,  the  testator  devised  an 
estate  to  A.  and  B.  as  tenants  in  com- 
mon in  fee,  charged  with  the  paynseot 
of  his  debts  and  legacies.  A,  piud  off 
all  the  debts,  and  all  the  legacies,  ex«- 
cept  one  of  100/.  for  whfeh  he  gave 
the  legatee  his  promissory  note,  and 
died  before  he  paid  it.  As  to  the  debts 
and  legacies  actually  paid  by  him,  it 
was  admitted  on  the  part  of  his  per- 
sonal representatives,  that  being  tenant 
in  fee  of  an  estate  subject  to  inctrai* 
brances,  he  must  be  presumed  to  have 
paid  off  those  incumbrances  with  a 
view  of  easing  the  estate  from  tbem 
altogether  $  but  as  to  the  legacy  of 
lOOi.  the  promissory  note  was  said  to 
be  only  a  collateral  security,  and  thai 
the  devised  estate  was  the  primary 
ftind  for  the  payment  of  it  ^  and  his 
Honour  was  deariy  of  that  opinion.— 
BiUinghurst  v.  Walker,  2  Bro.  C.  C 
^04.  Clinton  v.  Hooper,  3  Bn>.  G.  C. 
2 LI.  £t  vide  Astley  v.  Eari  of  TVui- 
kerville,  3  Bro.  C.  C.  545  (r).  As  to 
the  case  of  the  Earl  of  Belvidere  v. 
Rochfort,  6  Bro.  P.  C.  620.  vide  Twed-^ 
dell  V.  Tweddell,  ub.  sub. 


(r)  See  also  I^awson  v.  Hudson,  1 
Bro.  C.  C.  58.  Hamilton  v.  Worley,  4 
Bro.  C.  C,  199, 2  Ves.  jun.  62.  Woods 
v.  Huntingford,  3  Ves.  128.  Butler 
V.  Butler,  5  Ves.  534.  Warjng  v. 
Ward,  5  Ves.  670, 7  Ves.  332.    E.  of 


Oxford  V.  Lady  Rodney,  14  Ves.  417. 
Lechmere  v.  Charlton,  15  Ves.  193. 
Ruscombe  v.  Hare,  6  Dow,  1.  Scott 
V.  Beecher,h  Madd.  96.  Noel  v.  Lard 
Henley,  7  Price,  241.  Pan.  21^,  322. 
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fstfite  $^1  go  to  ease  t)ie  land  in  favour  of  the  heir.*  Put  M^ty^^  v. 
here  George  Evelyn  the  son  was  not  the  original  debtor^  his 
fatfier  was^  who  actually  received  the  money ;  that  in  the  case 
of  the  Earl  and  Countess  of  (a)  Covefitry,  where  Gilbert  late  (a)  Ante  222. 
Ear}  of  Coventry  on  his  marriage  with  t)ie  daughter  of  Sir 
Stremham  MasterSy  (the  Earl  being  but  tenan|;  for  life  with  a 
power  jto  maj&e  a  jointure  of  lands  not  exceeding  5001.  per  - 
annum  on  any  wife  he  should  marry)  covenanted  in  considera- 
tion of  the  intended  marriage,  that  he  or  his  heirs  would  after 
the  marriage,  according  to  the  power  given  him  by  his  father's 
will  or  otherwise,  settle  lands  of  500{.  per  annum  on  his  wife 
for  her  jointure;  and  it  being  in  proof  that  the  late  pari 
directed  his  steward  to  look  over  his  rent-rdls  for  a  fit  parcel 
of  the  estate  to  make  good  the  jointure,  and  afterwards  the 
jointure  deed  \iras  drawn  and  ingro6sed>  but  not  executed; 
though  this  depended  only  on  a  covenant,  yet  the  jointure  of 
land  being  the  chief  thing  in  view,  the  decree  was,  that  the 
land  should  be  settled,  and  the  covenant  not  made  good  out  of 
the  person^  estate.  In  like  manner,  in  the  case  of  (b)  Pree-  (^]  Ante  435. 
fmn  and  Awards,  though  the  wife's  jointure  and  the  daugh- 
ter's portion  were  secured  by  articles  which  were  never  com- 
pleted by  a  settlement,  however  those  articles  being  to  settle  {  666  ] 
lands,  and  the  covenantor  leaving  lands  sufficient  to  answer  it, 
it  was  decreed  that  the  daughter's  portion  should  be  raised  out 
of  the  lands,  and  the  personal  estate  of  Mr.  Freeman  the  cove- 
nantor not  be  applied  in  exoneration  of  the  land.  So  that  as 
•  to  that  part  of  the  cross  bill,  which  prayed  the  mortgage-money 
should  be  paid  out  of  the  personal  estate  of  George  Evelyn  the 
son,  the  same  was  dismissed  with  costs. 

As  to  the  other  point  (which  was  the  most  considerable)  it  '***''J??* "" 
was  agreed  that  thb  80001.  should  be  raised  out  of  the  rents  trust  term  out 
and  profits  of  the  premises  comprised  in  the  500  years'  term,  ^i^lJJJgh. 
and  not  by  any  sale  or  mortgage  thereof,  and  that  no  more  ters,  to  be 
than  the  sum  of  8000J.  in  the  whole  should  be  raised,  and  the  and  profits, 
profits  be  accounted  for  from  the  death  of  George  Evelyfi  the  ^^.^jfj,^* 

husband.  payment, 

shall  carry  no 
interest,  and  be  raised  only  by  perception  of  profits,  not  by  sale  or  mortage. 

The  Master  of  the  Rolls,  who  delivered  liis  opinion  very 
fully,  said  he  would  consider  the  nature  of  such  powers  in 
general,  the  Words  made  use  of  in  the  present  one,  and  the  pre- 
cedents in  the  like  cases  for  securing  and  raising  portions  for 
daugjhters. 

As  to  ^the  ns^ture  of  such  powers,  they  were  to  be  jtaken 
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EvBLVfi  «•  Strictly^  being  to  charge,  burden  and  incumber  the  estate  of  a 
^"■^''*  third  person.  Vide  6  Cb.  33.  FUz-fFilUam'H  case,  also  2  Vent. 
350.  Sayl  versus  Freeland ;  upon  which  occasion  the  Lord 
Chancellor  Nottingham  makes  this  distinction :  where  a  man 
has  a  power  to  make  leases  or  any  other  charge  which  is  to 
incumber  a  third  person's  estate,  such  po^'ers  are  to  have  a 
[  667  ]  ^^P^  construction;  but  where  it  is  to  dispose  of  his  own 
estate  (as  in  that  case  the  party  who  had  the  power  was  te- 
nant in  tail)  the  most  liberal  interpretation  is  to  be  made.  In 
2  Fern.  53 1 .  542,  (Lady  Charlotte  Orby  versus  Lord  Mohun) 
the  point  then  in  question  was  no  more,  than  tenant  for  life 
with  power  to  make  leases  of  lands  usually  let  at  the  ancient 
rent ;  the  tenant  for  life  made  a  general  lease  to  J.  S.  of  all 
his  lands  usually  let,  reserving  the  ancient  rent,  and  though 
this  general  lease  followed  the  words  of  the  power,  neverthe- 
less since,  if  good  against  the  remainder-man,  it  would  put 
a  difficulty  upon  him  in  his  suit  for  the  rent,  to  set  out  what 
was  the  ancient  rent  for  every  particular  parcel  of  land,  and 
might  endanger  his  being  frequently  nonsuited  before  he  could 
be  able  to  recover  the  rent  from  the  lessee,  it  was  adjudged  in 
Chancery,  and  affirmed  in  the  House  of  Lords,  that  such  a 
general  lease  was  not  warranted  by  the  power  to  bind  the  re- 
mainder-man ;  which  shews,  that  powers  binding  the  interest  of 
persons  in  remainder  ought  to  be  taken  strictly ;  and  as  powers 
in  settlements  to  uses  are  raised  by  way  of  use,  which  at  com- 
mon law  were  trusts,  they  were  originally  cognisable  and  de- 
terminable in  courts'  of  equity.  In  1  Lrcvinzy  239.  Jenkyns 
versus  Kemys  (the  same  case  also  in  Hardress  39.5.  &  I 
Chan.  Cases  103.)  tenant  for  life,  remainder  to  his  eldest  son 
in  tail,  with  power  to  charge  the  land  with  2000/.  they  both 
by  lease  and  release  join  in  a  mortgage  in  fee  of  the  premises 
to  J.  S.  under  proviso  to  be  void  on  payment  of  the  20002. 
and  interest,  with  a  covenant  for  farther  assurance,  but  no 
mention  made  of  the  power;  decreed  by  the  Lord  Keeper 
Bridgmafiy  that  this  mortgage  should  not  be  intended  an  exe- 
cution of  the  power,  but  only  a  common  mortgage,  and  so 
the  father  and  son  being  both  dead,  the  mortgage  was  not 
binding  on  the  issue  of  the  son  either  in  law  or  equity,  conse- 
quently the  money  was  lost ;  from  whence  it  appears  that 
courts  of  equity  are  not  free  in  extending  powers  given  to 
tenant  for  life,  to  bind  a  remainder-man.  Indeed  in  2  Vem. 
379.  Lady  Clifford  versus  Lord  Burlington,  where  the  Lord 
Clifford  by  his  marriage  settlement  was  made  tenant  for  life, 
remainder  to  his  first^  &c.  son  in  tail^  with  power  for  him  to 
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make  a  jointure  not  exceeding  1000/.  per  annum^  and  his  E^bl^"  v* 
Lordship  in  treating  of  the  marriage  covenanted  to  settle  a 
johiture  of  10002.  per  annum^  giving  in  a  particular  of  lands 
as  of  that  value,  and  settling  them,  but  the  lands  proved  to  be 
only  600/.  per  annum,  whereupon  after  Lord  Clifford's  death, 
a  bill  being  brought  by  the  jointress  against  the  issue  in  tail,  to 
have  the  jointure  made  up  pursuant  to  the  marriage  articles, 
the  decree  was,  that  the  issue  in  tail  should  make  up  the 
jointure  lOOOI.  per  annum,  it  is  true  in  that  case,  relief  was 
given  to  a  purchaser  against  a  purchaser ;  however  this  is  to 
be  looked  on  as  a  family  case,  where  it  might  be  thought. se- 
vere not  to  make  good  her  jointure  to  a  lady  who  brought  a 
considerable  fortune,  and  the  decree  made  (probably)  on  a 
faint  defence ;  besides  it  does  not  appear  to  have  been  thought 
a  right  decree,  or  even  sufficiently  approved  of  by  the  reporter 
himself  {z)  ;  at  least  it  is  to  be  considered,  there  was  a  power 
to  make  a  jointure  of  10002.  per  annum  a  covenant,  and  also 
an  intention  to  execute  it ;  whereas  in  the  present  case,  what 
is  asked  for  the  daughters  seems  not  warranted  by  the  ori- 
ginal power,  which  cannot  be  exceeded  by  the  subsequent  set- 
tlement of  the  portion ;  such  part  therefore  of  the  deed  se- 
curuig  the  portion  as  exceeds  the  original  power,  is  to  be 
looked  upon  as  of  no  force ;  the  sons  of  Mr.  Evelyn  the  fa- 
ther, who  are  remainder-men  in  his  settlement,  are  at  least  to 
be  regarded  as  much  as  an  heir  at  law,  from  whom  nothing 
shall  be  taken  but  by  necessary  implication ;  and  though  George 
Evelyn  the  son,  in  the  execution  of  the  power,  seems  not  to  [  669  ] 
have  regarded  the  conveniency  of  the  remainder-man,  yet  the 
plaintiffs  the  daughters  can  ask  nothing  but  what  the  power  in 
the  settlement  of  George  Evelyn  the  father  warrants. 

There  are  two  ways  of  raising  portions  ;  the  1st,  by  sale  or 
mortgage ;  the  2d,  by  perception  of  profits :  now  where  a  par- 
ticular certain  time  is  limited  for  the  payment  of  the  portion, 
there  it  carries  interest  from  that  time,  and  may  imply  a  power 
of  (a)  sale ;  but  here  no  certain  time  is  limited  for  payment  3  (a)  See  the 
which  very  much  influences  the  present  case,  and  distinguishes  fordv!Ashton 
it  from  others.     It  is  not  said  or  implied,  that  the  portions  ^**^'*'^^^-*^* 
should  be  paid  or  raised  upon  the  deatli  of  George  Evelyn  the  case  of  ivy  v. 
son  without  issue  male ;  though  it  is  true,  the  right  thereto  did 
then  vest  in  the  daughters,  viz.  a  right  to  the  bare  sum  of 


(z)  But  see  Marchioness  of  Bland-    Atk.  545.    Sugden,  Powers,  363.  (£d« 
ford  V.   Duchess  of  Marlborough,  2    1821.) 
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EVE(.y!f  v.  8000/.  to  be  raised  by  perception  of  profits  5  and  as  it  were  un- 
reasonable in  itself  to  rwse  the  portions  by  a  way  so  destructive 
to  the  estate  and  family,  as  a  ^ele  would  be,  it  must  be  more 
particularly  hard  to  do  it  in  the  present  case,  when  the  daugh- 
ters, for  whom  they  are  to  be  raised,  are  of  such  tender  years; 
and  when  it  moreover  appears  to  have  been  the  plain  intention 
of  the  maker  of  the  settlement,  to  preserve  the  bulk  of  his  estate 
in  his  name  and  family. 

Object.  The  word  [portion]  always  implies  a  sum  in  gross, 
and  to  be  paid  all  at  once. 

Resp.  If  the  daughters  are  sure  of  their  portions,  though  the 
same  are  not  to  be  raised  or  paid  in  so  beneficial  a  manner  as 
they  would  have  them,  it  is  however  sufficient  5  the  writ  de 
rationabiK  parte  bonorum  never  required  that  the  children's 
shares  should  be  paid  in  a  gross  sum. 

[  670  ]  It  is  observable,  that  the  power  given  or  reserved  by  Evelyn 

the  father  to  charge  the  land  with  60001.  is  by  Ie(»e,  mortgage, 
or  otherwise,  without  restriction ;  but  when  he  comes  to  make 
a  settlement  of  his  fee-simple  lands,  his  son's  power  of  leasing 
for  raising  daughters*  portions  is  restrained,  so  as  such  lease  or 
leases  shall  cease  and  determine  when  the  money  shall  be 
raised.  Now  this  is  the  strongest  argument  imaginable,  that 
Evelyn  the  father  did  not  intend  a  sale  of  the  premises  for  the 
raising  of  these  portions,  but  only  to  do  it  by  perception  of 
profits,  when  even  a  lease  thereof  was  not  to  continue  after  the 
portions  raised ;  which  could  not  be,  if  after  those  sums  were 
raised,  and  the  children  paid,  the  term  were  still  to  subsist  for 
the  benefit  of  a  purchaser  or  mortgagee ;  it  is  not  possible 
that  the  term  can  cease  upon  raising  the  portions  in  any  other 
sense  or  way,  than  by  raising  them  out  of  the  growing  profits  ; 
and  then  though  the  execution  of  the  power  by  Evelyn  the  son, 
were  it  defective,  would  be  supplied  or  helped  in  equity,  yet 
where  it  comes  to  exceed  the  power,  equity  will  never  support 
such  excess.  The  truth  is,  there  may  be  some  hardship  either 
way,  to  the  daughters  of  Evelyn  the  son  on  the  one  side,  and 
to  the  remainder-man  the  brother  on  the  other;  but  the 
greater  hardship  seems  likely  to  fall  on  the  remainder-man,  if 
the  estate  (being  a  reversion)  should  now  be  sold ;  whereas  if 
the  daughters  have  their  portions  of  80001.  though  not  paid  in 
so  beneficial  a  manner  as  they  could  wish,  it  still  is  a  plentiful 
provision.  In  the  next  place,  it  appears  that  the  power  to 
raise  the  portions  for  the  daughters  of  Evelyn  the  son,  was  so 
as  ih^  iame  should  not  exceed  the  portion  which  their  father 
should  have  with  his  wife,  which  being  but  80001,  is  the  same 
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as  if  it  had  been  expressed  in  the  power,  that  the  daughters*  ^elyn  v. 
portions  should  not  exceed  that  sum  ;  and  this  shews  that  in- 
terest for  the  8000J,  was  not  to  be  raised,  for  that  might  double  [  671  ] 
the  sum,  and  eat  up  all  the  reversion.  And  as  to  this  point, 
what  has  been  cited  from  the  case  of  Lord  Kilmurry  versus 
Dr.  Gery,  Salk.  538.  (2)  is  not  applicable,  the  decree  there 
being  grounded  on 'the  particular  circumstances  of  the  case: 
the  power  arose  upon  a  settlement  made  with  the  approbation 
of  trustees  by  a  person  during  his  infancy,  and  confirmed  by  act 
of  parliament;  by  the  settlement  a  power  was  reserved  of 
charging  divers  of  those  lands  at  any  time  during  his  life  with 
the  sum  of  3000L  he  borrowed  this  sum  of  the  Doctor,  and 
having  executed  his  power  while  an  infant,  died  soon  after  he 
came  of  age ;  the  plaintiff  his  son  brought  his  bill  to  redeem 
on  payment  of  the  principal  sum  borrowed;  but  the  Court 
then  decreed  a  redemption  upon  the  common  terms  of  payment 
o^  principal,  interest  and  costs ;  because  here  was  a  power 
given  to  him  to  raise  money,  and  immediately  to  give  security, 
which  was  actually  done ;  and  although  (perhaps)  had  he  been 
of  age  at  that  time,  he  should  have  been  obliged  to  keep  down 
the  interest  during  his  life,  yet  being  an  infant  at  the  time  in- 
tended for  the  execution  of  this  power,  and  therefore  not  capa- 
ble of  making  his  person  liable  to  any  part  of  the  engagement, 
the  land  must,  from  the  necessity  of  the  thing,  have  stood  en- 
gaged for  interest  as  well  as  principal,  or  it  had  been  impossible 
for  him  during  his  infancy  to  have  raised  any  money  at  all, 
which  the  nature  of  the  transactions  requin^d. 

Lastlyj  Mis  Honour  cited  most  of  the  cases  that  had  been 
adjudged  in  relation  to  portions  charged  on  real  estates;  but  v 
look  notice,  that  the  following  were  the  principal  cases  proving 
that  when  no  time  was  limited  for  the  payment  of  portions, 
and  the  daughters  claiming  the  same  were  of  tender  years, 
though  the  right  to  the  portions  vested  in  such  infant  daughters,  [  672  ] 
yet  they  were  to  be  raised  by  rents  and  profits : 

Firstf  2  Vem.  72.  Earl  of  Rivers  versus  Earl  of  Derby, 
where  on  a  marriage,  lands  were  limited  to  the  husband  for 
life,  remainder  to  the  wife  for  life,  remainder  to  the  first,  &c. 
son  in  tail  male,  remainder  to  J.  S,  in  fee ;  proviso,  that  if 
there  should  be  no  issue  male,  and  a  daughter  of  the  marriage 
living  at  the  death  of  the  husband,  then  the  trustees  should 
8tand  seised  of  the  premises,  to  the  intent  that  such  daughter 
should  receive  10,000{«  out  of  the  rents,  revenues  and  profits 


(z)  See  1  Vez.  306.    3  Atk.  713.  Hearle  v,  Oreenbank, 

2l2 
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Evelyn  v.  thereof,  and  lOOZ.  per  annum  for  maintenance,  and  this  10,OOOI« 
to  be  for  her  portion,  without  appointing  any  Ume  of  pay- 
ment :  there  was  no  son,  and  but  one  daughter^  who  having 
lived  to  seventeen  died  unmarried :  decreed  that  the  portion 
of  10,000/.  did  go  to  her  executor,  and  was  to  be  raised  out 
of  the  profits  by  the  trustees ;  so  that  here  was  the  case  of 
a  portion  vested,  decreed  to  be  paid  out  of  the  profits ;  and, 
which  was  likewise  a  farther  answer  to  the  objection^  that 
by  the  word  [portion]  was  to  be  meant  a  sum  to  be  paid  in 
gross, 
(fl)  Ante  13.  Secondly,  That  of  (a)  Ivy  versus  Gilbert,  decreed  by  Lord 
Macclesfield,  and  affirmed  by  the  House  of  Lords,  where  a  trust 
term  was  limited  to  raise  15002.  for  daughters'  portions  by 
rents,  issues  and  profits,  or  by  leasing  for  one,  two,  or  three 
lives  at  the  old  rent ;  and  decreed  that  the  directing  the  por- 
tion to  be  raised  in  this  particular  manner,  implied  a  negative, 
that  it  should  be  raised  in  no  other  manner,  and  therefore  not 
by  mortgage  or  sale,  nor  any  more  money  be  r^scd  than  the 
15002.  without  interest;  which  was  exactly  the  same  with  the 
principal  case,  an  instance  of  a  portion  to  be  raised  by  percep- 
tion of  profits  without  interest:  and  his  Honour  concluded, 
[  673  ]  that  there  was  not  one  single  precedent  where  a  sale  had  been 
decreed  of  a  trust  term  for  a  portion  appointed  to  be  raised  by 
rents  and  profits,  and  no  time  limited  for  paymenL 

The  Lord  Raymond  relied  much  on  the  intention  of  the 
maker  of  the  settlement,  which  appeared  to  be  plainly  for 
preserving  the  estate  in  the  male  line  of  the  family,  so  that 
there  could  be  no  design  to  extend  the  power  for  raising  por- 
tions for  daughters  to  a  sale  or  mortgage ;  consequently  such 
power  being  neither  express  or  implied,  nor  any  time  limited 
for  the  payment  of  the  portions,  it  would  (he  thought)  be 
extreme  hard  for  the  Court  to  decree  that  which  would  prove 
the  destruction  of  the  estate,  against  the  intention  of  the 
party  (1). 


(1)   Reg.  Lib.  A.   173l«  fol.  259.  parties  on  both  sides  came  to  an  agree* 

From  which  decree,  so  far  as  it  related  ment,  4  Bro.  P.  C.  109*  which  agree* 

to  the  raising  the  daughters*  portions,  ment  was  confirmed  by  act  of  parlia* 

there  was  an  appeal  to  the  House  of  ment.  7  Geo.  S. 
Lords,  but  on  the  Sd  May,  1735,  the 
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KING  versus  COTTON.  Case  208. 

Thb  (a)  former  decree  being  ordered  to  be  without  prejudice  Mo«.  259. 
to  any  relief  which  the  then  defendant  King  might  have,  he  131  ?ni.  4. 
now  preferred  his  bill  against  the  several  younger  children  of  (^)  ^'^*  *°^* 
his  wife  the  Lady  Cotton^  by  her  former  husband  Sir  Thomas  If  a  parent 
Cotton^  arid  also  against  the  Lady  Cotton  his  wife,  to  set  aside  "ntarv^Jm- 
the  several  settlements  made  by  her  before  her  marriage  with  vcyance  ju 
the  plaintiff,  as  being  made  without  his  privity,  and  while  she  children,  and 
appeared  the  visible  owner  of  the  estate,  and  thereby  induced  ^^n  L'ww  **or 
him  to  marry  her ;  all  which  settlements  were  made  by  his  wife  >n  the  hands 
in  trust  for  herself  until  her  second  marriage,  and  aftern'ards  and  it  if  got* 
for  younger  children  respectively;  but  it  being  now  proved  o^'Jt^*"V!*^** 
that  these  provisions  by  Lady  Cottofi  for  her  younger  children  ^ind  him ;  but 
were  made  before  her  marriage  treaty  with  the  plaintiff  King  having'isfiiB* 
was  begun,  and  in  a  public  manner ;  that  she  herself  (desired  }^y  ^^'  J"* 
they  might  be  public  :  that  she  made  an  entertainment  for  se-  makes  a  suit- 
veral  of  her  tenants,  whereat  being  present,  she  acquainted  for  Uiem*bc-" 
them  her  younger  son  Stephen  was  to  be   their  landlord,  in  fore  a  treaty 
case  she  married  again,  and  if  she  *  married,  her  second  hus-  marriage;  this 
band  should  marry  her  for  love  j  and  it  appearing  that  she  had  |fof  i^'je  ^ 
reserved  to  herself  out  of  these  voluntary  settlements^  her  ori-  b«  avoided  by 
ginal  jointure  made  by  Sir  Thomas  Cottony  (being  420/.  per  band? 
annum  rent-charge ;)  that  she  had  nine  younger  children  by    [  *675  ] 
her  former  husband  Sir  Tliomas,  who,  at  best,  were  very  slen- 
derly provided  for ;  and  farther,  that  the  plaintiff  Mr.  King^ 
when   he   married   Lady   Cotton^  was  in   very  mean  circum- 
stances, an  half-pay  lieutenant  in  Ireland^  had  two  sons  by  a 
former  wife,  and  that  he  had  a  considerable  sum  of  money 
with  Lady  Cotton^  as  she  had  been  executrix  and  residuary  le- 
gatee of  her  former  husband  Sir  Thomas;  so  that  it  was  evi- 
dent there  had  been  no  fraud  or  imposition  on  the  plaintiff  Mr. 
Kingy  who  did  not  so  much  as  pretend  he  could  make  any  set- 
tlement or  jointure  on  Lady  Cotton. 
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Kino  For  these  reasons  the  Lord  Chancellor  dismissed  (1)  the 

plaintiff  Mr.  King's  bill,  as  to  that  part  of  it  which  sought  to 
set  aside  any  of  the  settlements  made  by  Lady  Cotton  in  trust 
for  her  younger  children ;  saying  it  was  a  very  reasonable  thing 
for  a  widow,  while  it  was  'in  her  power,  to  make  a  provision 
for  her  children  by  her  former  husband,  and  this  being  before 
her  treaty  of  .marriage  with  Mr.  King,  it  had  been  impossible 
to  have  asked  him  to  be  a  party  thereto,  he  not  being  then 
thought  of;  that  though  an  assignment  had  been  made  by  the 
Lady  Cotton  only  to  a  friend,  and  not  a  child,  a  mere  volun- 
tary gift  before  the  marriage  treaty,  in  a  case  so  circumstanced 
.  as  this  was,  might  be  binding :  and  as  to  the  South-sea  stock, 
though  there  was  no  actual  assignment  by  deed,  biit  only  a 
covenant  to  transfer,  yet  this  was  such  an  assignment  as  would 
bind  Mr.  King  ;  for  it  was  not  like  a  bond  from  Lady  Cotton 
to  pay  money,  since  here  Mr.  Kifig  was  to  pay  none,  nor  to 
part  with  any  thing  which  was  his,  it  was  only  a  provision  made 
[  676  ]  by  Lady  Cotton  before  her  marriage  treaty  with  the  plaintiff, 
that  in  case  of  her  marriage  such  a  part  of  her  estate,  should 
go  to  her  children,  which  was  but  reasonable ;  and  yet,  con- 
trary to  this  provision  made  for  the  children,  he  himself  had 
sold  this  stock  and  received  the  money,  besides  a  farther  sum  of 
10002.  South-sea  stock  which  Lady  Cotton  had  not  assigned; 
that  here  the  younger  children  had  the  law  on  their  side,  and 
had  recovered  damages  in  an  action  of  covenant,  which  benefit 
he  could  not  take  from  them.  Note :  They  recovered  not  only 
the  value  of  the  stock,  but  also  all  the  dividends  since  the  se- 
cond marriage.  - 

In  this  case  one  point  arose,  concerning  which  the  Court 
gave  no  opinion  ;  and  it  was  this  :  Lady  Cotton  a  jointress  for 
life  of  an  estate  at  Easher  in  Surrey ^  demised  the  same  to  trus- 
tees for  ninety-nine  years,  if  she  so  long  lived,  in  trust  for  her- 
self during  her  widowhood,  and  after  her  marriage,  then  in 
trust  for  one  of  her  younger  sons  John  Salisbury  Cotton,  and 
the  heirs  of  his  body,  and  if  he  died  without  issue,  the  re- 
mainder in  tnist  for  her  next  younger  son  the  defendant 
Lynch  Salisbury  Cotton  ;  John  Salisbury  Cotton  died  without 
issue  and  intestate,  and  the  question  was,  whether  the  trust  of 
this  term  should  go  to  his  mother  as  administratrix  to  him. 


(I)  In  Hil.  1733  5  the  cause  having    ters  in  dispute.    Reg.  Lib.  A.  1733.  foL 
stood  over  from  time  to  time,  that  the     131. 
parties  might  accommodate  the  mat- 
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»  

subject  to  the  statute  of  distribution,  or  to  the  next  son  in  re*        £ing 

•      t    ,       •  ..  .  -c.       If.  CfOTTON. 

mamder  ? 

It  was  insisted  for  the  Lady  Cotton^  that  in  the  limitation  of 
the  trust  of  the  term  to  John  SaUsburu  Cotton  and  the  heirs  of 
his  body,  with  remainder  over,  such  remainder  over  being  only, 
of  a  trust  of  a  term,  was  void. 

Oa  the  other  side  it  was  contended  that  the  only  reason  why 
the  trust  of  a  term  could  not  be  limited  to  one  and  the  heirs  of  [  677  ] 
his  body,  with  remainder  over,  was  because  this  woiild  ihake 
a  perpetuity ;  but  here  could  be  no  perpetuity,  in  regard  the 
whole  term  was  to  determine  whenever  Lady  Cotton  should 
die,  just  as  if  she  had  made  a  lease  of  her  jointure  lands  to  a 
trustee  for  ninety-nine  years,  if  she  so  long  lived,  in  trust  for 
A.  and  the  heirs  of  his  body ;  but  if  A.  should  die  without 
heirs  of  his  body,  living  Lady  Co//on,  then  to  B.  this  had  been 
good.  Ideo  qu(Bre,  though  it  seems  rather  to  be  a  good  limita- 
tion of  the  trust,  and  within  the  reason  of  the  Duke  of  l^or- 
folk's  case,  and  the  several  other  subsequent  resolutions  ground- 
ed thereupon. 
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SIR  EDWARD  MANSELL,  Bart.  Ptaintiff;  Ca(b209. 

RAWLEIGH  MANSELL,  Esq.  &  al',  Defendants. 

Edward  Faugjian,  Esq.  seised  in  fee  of  lands  in  Cannartlieti-  ceUor  King, 
shire  of  1630/.  per  annum,  made  his  will  dated  the  30th  of  a^YMoJJS,^*''' 
November  1683,  and  devised  the  premises  to  trustees  (Sir  Ed-  Lord  Chief 
ward  Mansell  and  Arthur  Mamell)  and  their  heirs,  to  the  use  holds. 
of  his  sister  Dorothy  Loyd  widow  for  her  life,  remainder  to  the  Ca.  temp.  Tal. 
said  trustees  and  their  heirs  during  the  life  of  Dorothy,  in  trust  2 1^.  ca.  Ab. 
to  preserve  contingent  remainders,  remainder  to  the  use  of  the  747.  pi.  6. 
first,  &c.  sons  of  Dorothy  in  tail  male  successively,  remainder  Trustees  for 
to  the  use  of  the  testator's  cousin  Edward  Mansell  in  fee :  '"PP o'*^>n8 

'  coutinpeot  re- 
soon  after  which  the  testator  dying  without  issue,  Dorothy  roaioders join- 
ing to  destroy 
them,  euilty  of  a  breach  of  trust,  and  no  diversity  whether  the  settlement  be  Toluntary,  or  fo. 
•  TalaabU  coosiderationi  or  by  will  only. 
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^AN«i.r  ^^'  ^^^  devisee  for  life,  enters  and  intermarries  with  Sir  Ed- 
ward  Mansell  ih^  plaintiff's  father;  afterwards  Sir  Edward 
Mansell  and  Dorothy  his  wife,  together  with  Edward  Man- 
sell  the  remainder-man  in  fee,  join  in  a  feoffment  to  trustees  to 
the  use  of  Sir  Edward  Mansell  the  husband  of  Dorothi/  and 

L  ^7°  J      his  heirs,  and  covenant  by  the  same  indenture  to  levy  a  fine  at 
the  next  grand  sessions  to.be  held  for  the  county  of  Carmar^ 
theuy  to  the  same  trustees,  and  to  the  same  uses.    The  trustees 
for  preserving  the  contingent  remainders  in  the  will,  by  in- 
dentures of  lease  and  release  dated  the  23d  and  24th  of  July 
1686,  conveyed  the  premises  to  Sir  Edward  Mansell  the  hus- 
band of  Dorothy  in  fee,  she  at  that  time  being  ensient  with  a 
son.     On  the  7th  of  Atigust  following,  dame  Dorotinf  had 
issue  by  Sir  Edward  Mansell  her  husband,  a  son,  the  plaintiff 
(now)  Sir  Edward  Mansell^  and  afterwards  several  other  child- 
ren;  subsequent  to  which  Sir  Edward  Mansell  the  father 
made  his  will,  and  being  seised  in  fee  of  divers  other  lands  be- 
sides what  was  the  Vaughan  estate,  devised  all  his  lands  and 
tenements  in  general  words  to  his  son  the  plaintiff  for  life,  re- 
mainder to  his  first,  &c.  sons  in  tail  male  successively,  remain- 
der to  the  second  son  of  Sir  Edward  Mansell  by  Dorothy  for 
life,  with  remainder  to  his  first,  &c.  sons  in  tail  male  succes- 
sively, and  died  leaving  several  sons.    Dame  Dorothy  his  wife 
also  died. 

The  plaintiff  the  eldest  son  of  the  marriage  being  barred  at 
law  of  his  remainder  in  tail  by  the  joining  of  the  trustees 
before  his  birth,  brought  his  bill  to  have  the  benefit  of  the 
will  of  his  uncle  Edward  Vaughan^  whereby  the  premises 
were  devised  to  his  mother  Dorothy  for  life  only,  remainder 
to  trustees  during  her  life  to  preserve  contingent  remainders, 
virith  remainder  to  her  first  son  the  plaintiff  in  tail ;  and  that 
the  plaintiff  might  have  the  benefit  of  the  settlement,  and  be 
re-instated  in  the  premises,  as  if  there  had  been  no  breach  of 
trust. 

This  point,  (viz.)  whether  trustees  for  preserving  contingent 
remainders  joining  before  the  birth  of  a  son  in  destroying  them, 

[  680  ]  were  guilty  of  a  breach  of  trust  ?  being  a  matter  of  great  con- 
sequence, was  reserved  for  the  opinion  of  the  Court,  who  now, 
with  the  concurrence  of  the  Lord  Raymond  Chief  Justice  of 
B,  R.  and  the  Lord  Chief  Baron  Reynolds^  decreed  the  same 
to  be  a  breach  of  trust  in  them.     And  herein, 

1st,  It  was  resolved,  that  the  feoffment  and  fine  by  Sir  Ed- 
ward Mansell  and  Dorothy  his  wife  did  not  destroy  the  con- 
tingent remainders  to  the  first,  &c.  sons  of  Dorothy,   but 
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that  the  right  to  the  freehold  in  the  trustees  did  support    *|[|^"jJJJ* 
them. 

2dlyy  That  when  the  trustees  joined  in  the  lease  and  release 
to  Sir  Edward  Mansell  (the  plaintiff's  father)  and  his  heirs^ 
this  destroyed  the  contingent  remainders. 

3dlyf  That  the  joining  of  the  trustees  to  destroy  such  re- 
mainders was  a  plain  breach  of  trust;  and  though  this  had  not 
been  before  judicially  determined,  yet  it  seemed  to  the  Court, 
in  common  sense,  reason  and  justice,  to  be  capable  of  no  other 
construction :  for  when  trustees  are  appointed  to  preserve  an 
estate  in  a  family,  and  for  no  other  purpose,  and  they,  instead 
of  preserving  it,  do  a  wilful  act  with  an  intent,  and  in  order  to 
destroy  it,  how  can  this  be  otherwise  than  a  plain  breach  of 
trust,  or  how  can  it  be  rendered  clearer  than  by  barely  putting 
the  case  ?  should  the  Court  hold  it  no  breach  of  trust,  or  pass 
it  by  with  impunity,  it  would  be  making  proclamation,  that  the 
trustees  in  all  the  great  settlements  in  England  were  at  liberty 
to  destroy  what  they  had  been  intrusted  only  to  preserve.  In- 
deed, where  an  estate  is  limited  to  A.  for  life,  remainder  to 
his  first,  &c.  sons  in  tail,  though  it  be  a  plain  wrong  and  tort 
in  him  to  do  any  act  which  will  destroy  those  contingent  re- 
mainders before  the  birth  of  a  son,  notwithstanding  his  legal  [  681  ] 
power  of  doing  so,  yet  as  in  this  case  there  is  no  trustee,  there 
can  be  no  trust,  nor  consequently  any  breach  of  trust,  and  there- 
fore a  court  of  equity  may  have  no  cognizance  of  such  a  case, 
nor  handle  for  relief,  the  matter  being  left  purely  to  the  com- 
mon law.  But  to  prevent  this  inconvenience,  has  the  remedy 
of  appointing  trustees  been  invented,  on  purpose  to  disable  the 
tenant  for  life  from  doing  such  injury  to  his  issue,  which  is 
not  a  very  old  invention.  Now  as  it  was  a  tort  in  the  tenant 
for  life,  (where  there  were  no  trustees)  to  destroy  contingent 
remainders,  so  must  it  more  plainly  be  one  in  trustees  to  jom 
in  the  destruction  of  them,  being  contrary  to  their  trust,  upon 
which  account  only  is  such  act  of  theirs  punishable  in  a  court 
of  equity. 

Then  as  to  the  remedy :  had  the  premises  been  conveyed  If  the  persons 
to  one  without  notice  and  for  a  valuable  consideration,  such  a  *r  the  breach 
purchaser  must  have  held  the  lands  discharged  of  the  trust,  of  trust  have 

...        ,   .       ,      ,  V      /•  notice  of  It, 

and  the  son  of  the  marriage  who  was  injured  by  the  breach  oi  then  they  are 
trust,  have  taken  his  remedy  against  the  trustees  only,  who  Jg^euuVj** 
would  have  been  decreed  to  purchase  lands  with  their  own  so  if  the  con- 
money,  equal   in  value  to  the  lands  sold,  and  to  hold  them  voluntary,  or 

without  a  va- 
luable consideration ;  but  if  for  a  valuable  consideration  and  without  notice,  the  purchaser  will 
hold  the  land  discharged,  and  the  trustees  must  buy  and  settle  other  land  to  the  same  uses. 


^l  DE  TERM.  @.  MICHAELIS,  1732. 

MANSStL  ««.  iipon  the  same  trusts  and  limitations  as  thev  held  those  sold  by 
them.  But  even  in  case  of  a  purchase,  1f  the  purchaser  had 
notice  of  the  trust  which  the  trustees  were  subject  to,  as  an- 
nexed to  their  estate,  such  notice  would  have  made  him  liable 
to  the  same  trust ;  so  if  there  had  been  a  voluntary  convey- 
ance made  of  this  estate,  though  without  notice,  the  voluntary 
grantee  would  have  stood  in  the  place  of  the  grantors  and 
have  been  liable  to  the  trust,  in  the  same  manner  as  the 
trustees  themselves  were :  but  in  the  present  case  it  is  much 
stronger ;  for  here  was  not  only  notice  of  the  trust,  but  the 
conveyance  itself  voluntary,  and  made  to  Sir  Edward  Man- 

[  682  ]  sell  the  plaintiff's  father  (who  was  the  tenant  for  life)  and 
was  himself  parliceps  crimink,  nay  one  for  whose  sake  and 
interest  all  this  had  been  done.  So  that  the  lands  conveyed 
by  these  trustees  must  now  remain  liable  to  the  same  trusts,  as 
they  were  when  the  trustees  joined  in  the  conveyance  to  Sir 
Edward  Matisell. 

As  to  what  has  been  mentioned  from  Pollexfefi*s  Rep.  250. 

• 

"  that  trustees  were  never  punished  in  equity  when  they  broke 
"  their  trusts,"  that  was  said  by  Mr,  Pollexfen  when  of  coun* 
sel,  Sf  arguendo  only ;  and  it  is  observable,  that  still  this  say- 
r-  -      ing  admits  it  to  be  a  breach  of  trust,  which  of  course  seems 

punishable  in  a  court  of  equity.  However,  to  outweigh  this, 
(a)  Vul.1.128.  there  is  the  case  of  (a)  Pye  and  Gorge  reported  in  Salk.  680; 
which  is  of  greater  authority  than  the  dictum  of  Pollexfen  as 
counsel ;  it  being  there  declared  by  Lord  Harcotirt  (though  not 
decreed,  as  the  book  says)  that  trustees  for  preserving  contin- 
gent remainders  are  punishable  as  for  a  breach  of  trust,  if 
they  join  in  a  conveyance  to  destroy  them  :  and  for  Engle- 
Jield\  case  in  1  Vem.  443.  446,  where  there  was  a  destruc- 
tion of  a  contingent  remainder,  that  was  determined  only 
upon  the  fraud  appearing  therein  3  besides,  there  being  no 
trustees,  there  could  be  no  trust,  nor  consequently  any  breach 
thereof. 

It  has  been  contended,  that  though  in  all  settlements  on 
marriage,  or  for  other  valuable  consideration,  it  would  be  a 
breach  of  trust  in  the  trustees  to  join  in  the  destroying  contin- 
gent remainders,  yet  it  is  otherwise  in  case  of  remainders 
created  by  a  will,  or  other  voluntary  settlement ;  but  in  reality 
it  is  as  much  a  breach  of  trust  in  one  case  as  in  the  other ;  it 
cannot  be  denied,  but  that  if  I  make  a  voluntary  conveyance  in 
trust  for  myself,  and  my  trustees  sell  the  estate,  or  convey  it  to 
[  683  ]  another  for  any  valuable  consideration,  without  notice,  I  have, 
notwithstanding,  a  remedy  against  them  for  this  breach  of 


QP  TERM.  S.  NflCHAELIS,  1792/  .     §H 

trust  J  and  whether  they  do  it  by  a  voluntary  conveyance,  or   Mahwil  vt 
noty  is  not  material,  for  still  every  trustee  ought  to  be  faithfu) 
to  his  trust.    With  regard  to  the  case  of  Ely  [or  Else]  versus 
Osbomy  2  Vern.  754.  where  the  marriage  settlement  was  to 
the  use  of  the  husband  for  ninety-nine  years,  if  he  so  long 
lived,  remainder  to  trustees  during  the  life  of  the  husband  to 
preserve  contingent  remainders,  remainder  to  the  wife  for  her 
jointure,  remainder  to  the  heirs  of  the  body  of  the  husband  by 
the  wife,  remainder  to  the  right  heirs  of  the  husband ;  which 
settlement  was  made  by  the  husband,  and  he  having  two  sons, 
joined  with  his  wife,  his  eldest  son,  and  the  trustees,  in  a  fine, 
upon  which  it  being  objected  that  this  was  a  breach  of  trust 
in  the  trustees,  the  Court  is  said  to  have  held  it  was  not ;  for 
that  the  first  son  was  in  equity  as  tenant  in  tail,  and  he  having 
joined  with  the  trustees,  made  it  no  breach  of  trust :  the  (a)  («)  See  vol.  1. 
report  of  this  case  is  not  satisfactory ;  it  cannot  be  said  that  this  cue  ii  rt» 
the  eldest  son,  where  the  remainder  is  limited  to  the  heirs  of  V^^^  differ- 
the  body  of  the  husband  by  the  wife,  can,  during  the  life  of 
the  husband,  have  any  estate  vested  in  him  in  equity,  more 
than  he  has  at  law,  [for  ^lemo  est  Jueres  viveniis  f  ;]  and  as  to 
that  of  (6)  ffinnington  versus  Foley ^  where  lands  were  settled  (ft)  Vol.  1. 53$, 
on  marriage  to  the  husband  for  ninety-nine  years,  if  he  should 
so  long  live,  remainder  to  trustees  to  preserve  contingent  re* 
mainders,  remainder  to  the  first,  &c.  sons  of  the  marriage  in 
tail  male  successively,  remainder  to  the  first,  &c.  sons  by  any 
other  marriage  in  tail  male ;  the  husband  had  a  son,  the  wife 
died,  and  the  son  being  about  an  advantageous  match,  the  sur- 
viving trustee  apprehending  himself  to  be  a  trustee  for  all  the 
sons,  would  not  join*  in  a  recovery  without  a  decree,  which 
was  accordingly  had,  directing  him  to  join  therein  ;  one  reason     [  684  ] 
of  that  decree  was,  for  that  this,  by  making  the  son  tenant  for 
life  instead  of  tenant  in  tail,  would  be  a  means  of  preserving 
the  estate  the  longer  in  the  family;  but  Lord  Macclesfield 
(then  Chancellor)  moreover  observed,  that  the   wife   of  Mr. 
fFinnington  the  father  being  dead,  there  could  be  no  more 
contingent  remainders  within  the  consideration  of  the  marriage 
settlement,  and  therefore  it  was  reasonable  to  decree  the  trustee 
to  join.    But  in  the  present  case  there  are  none  of  these  cir- 
cumstances, no  decree  for  the  trustees  to  join,  could  possibly 
have  been  obtained  here  (1). 

t  Note :  This  particular  case  was  observed  only  by  Lord  Raymond, 

(I)  On  this  subject  vide  Basset  v.    nard  v.  Large,  before  Sir  Thomas  &- 
Clapham,  ante,  1  vol.  d58.^^In  Bar*    well,  Master  ct  the  Rolls,  July  the  3d 
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Mansell  v« 
Makscix. 


With  regard  to  the  case  of  Tye  and  Gorge^  (mentioned 
above)  where  a  third  person  settled  lands  on  the  husband  for 
ninety-nine  years  if  he  should  so  long  live,  remainder  to  trus- 
tees and  their  heirs  during  the  life  of  the  husband,  to  support 
contingent  remainders,  remainder  to  the  first,  &c.  son  of  the 
husband  by  the  marriage,  remainder  to  the  right  heirs  of  the 
husband ;  the  husband,  wife,  and  trustees  joined  in  a  sale  of 
the  premises ;  after  which  the  husband  and  wife  dying  without 
ever  having  had  issue,  a  remote  heir  brought  his  bill  to  be  re- 
lieved against  this  conveyance  as  a  breach  of  trust,  which  bill 
was  dismissed,  for  that  such  remote  heir  was  not  intended  to  be 
provided  for  by  that  settlement;  to  bring  that  determination  to 
this  case,  it  must  be  supposed,  that  if  a  son  had  aftenvards 
been  bom,  the  Ij}rd  Chancellor  would  not  have  declared  it  a 
breach  of  trust ;  whereas  his  Lordship  did  here  actually  declare 
it  to  be  a  dangerous  experiment  for  trustees  in  any  case  to  de- 
stroy remainders  which  they  were  appointed  by  the  settlement 
to  preserve. 


1781  («).  Francis  Barnard,  by  will 
devised  freehold  and  copyhold  estates 
to  T,  C.  Barnard  for  99  years^  if  he 
should  so  long  live«  remainder  to  the 
defendant  Large  during  the  life  of  T.  C. 
Barnard,  in  trast  to  preserve  contin- 
gent remainders^  remainder  to  the  first 
and  other  sons  of  T,  C,  Barnard  in 
tail  male,  remainder  to  J.  Wall  in  fee. 
—71  C.  Barnard  had  issue  only  one 
son,  who  had  attained  21  years  of  age, 
and  the  father  and  son  now  filed  a  bill 
against  Large  the. trustee,  and  Wall 
the  remainder-man,  stating  that  they 
were  desirous  of  suffering  a  recovery 
and  limiting  the  estate  so  as  to  pre- 
serve the  contingent  remainders  to  the 
second  and  other  sons  of '  T.  C.  Bar- 
nard, and  praying  that  Large  the  trus- 
tee might  be  decreed  to  join  in  mak- 
ing a  tenant  to  the  praecipe  for  that 
purpose,  submitting  to  declare  the  uses 
of  the  recovery  to  the  second  and  other 
sons  of  T,  C.  Barnard,  by  way  of  con- 
tingent remainders  as  limited  by  the 
will,  and  to  limit  an  estate  to  a  trus- 
tee for  the  purpose  of  supporting  and 
preserving  those  contingent  remain- 
ders— His  Honour  observed,  that  with 


respect  to  remainders  to  remote  rela- 
tions in  settlements,  where  the  iiersons 
to  whom  they  were  limited  were  not 
the  immediate  objects  of  the  parties  or 
where  they  stand  in  opposition  to  the 
first  tenant  in  tail  desiring  a  reasonable 
benefit,  consistent  with  the  intentions 
of  the  creator  of  the  limitations,  their 
pretensions  have  not  been  much  con- 
sidered— but  in  the  principal  case  all 
took  as  volunteers,  and  were  all  equally 
to  be  attended  to. — His  Honour  then 
considered  the  several  cases  on  this 
subject,  and  said  that  from  a  view  of 
them  all  it  seemed,  that  when  the 
eldest  son  tenant  in  tail  is  of  age  and 
about  to  marry,  and  thereby  continue, 
instead  of  destroying,  the  purposes  of 
the  settlement,  and  in  some  cafes 
where  there  has  been  particular  dis- 
tress under  particular  circumstance.^, 
which  ought  to  have  induced  the  trus- 
tee to  join,  the  Court  has  interfered  ; 
otherwise,  not :  that  in  the  principal 
case,  he  was  called  upon  to  disturb 
the  testator's  disposition  merely  for  the 
sake  of  disturbing  it,  for  which  he  saw 
no  reason,  and  dismissed  the  bill  with 
costs. 


(r)  Amb.  774.    1  Bro.  C.  C.  534. 
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The  case  of  Plat  versus  Sprigg,  2  Vern.  303.  where  a  man    ^J|"it|j[' 
having  mortgaged    and  incumbered  his  estate,  settled  it  on 
himself  for  life,  remainder  to  trustees  during  his  life,  to  pre- 
serve contingent  remainders,  remainder  to  his  wife  for  life,  re-      C  685  J 
mainder  to  their  first,  &c.  son  in  tail ;  the  husband  having  no 
issue  articled  to  sell  to  one,  who  brought  his  bill  for  a  specific 
execution  of  the  articles,  and  to  compel  the  trustees  to  join  in 
conveyances ;  and  it  appearing  that  the  mortgagee  threatened 
to  enter,  and  foreclose,  and  the  wife  of  the  vendor  consenting 
in  Court  to  a  sale,  the  trustees  thereupon  were  decreed  to  join  : 
now  it  is  to  be  observed,  Firsty  that  there  did  not  appear  in 
this  case  ever  to  have  been  issue.     Secondly^  That  the  mort- 
gagee might  have  swallowed  up  all  by  his  mortgage.     And, 
Thirdly y  that  (as  was  done  in  the  case  of  fFumington  versus 
Foley)   the  trustees  were  decreed  to  join;  whereas  no  such 
circumstances  are  found  in  the  present  case :  besides  where 
the  husband  and  wife  were  much  in  years,  had  no  prospect  of 
issue,  and  the  estate  in  debt,  the  Courts  may  perhaps  have 
formerly  gone  so  far  as  to  decree  trustees  to  join  in  a  sale, 
which  however  was  going  too  far  ;  but  the  principal  case  ap- 
pears with  a  quite  different  aspect,  the  married  couple  young, 
the  wife  ensient  when  the  trustees  joined  to  bar  the  remain- 
ders, and  the  conveyance  by  the  trustees  made  on  purpose  to 
bar  this  child  then  so  near  its  birth :  so  that  were  there  no 
precedent  for  relief,  yet  the  reason  and  justice  of  the  case  is  so 
strong,  that  unless  precedents  could  be  produced  in  the  very 
point  against  it,  the  act  of  the  trustees  ought  to  be  deemed  a 
breach  of  trust,  and  punished  as  such ;  and  therefore  the  land  in 
the  hands  of  the  voluntary  grantee  must  be  affected  with,  and 
liable  to,  the  trust. 

Let  all  parties  join  in  making  such  an  estate  to  the  plaintiff, 
as  he  would  have  been  entitled  to  under  Mr.  Vaiiglians  will, 
if  these  contingent  remainders  had  not  been  destroyed,  that  is^ 
an  estate  in  tail  male,  &c.  (1). 


(1)  Reg.  Lib.  B.  1732.  fol.  76. 
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c*«2W.     EDWARD  STANLEY,       .  Plaintiff; 

•    SIR  JOHN  LEIGH,  Administrator  of  Francis  . 

Lrigh,  by  Bill  of  Retiror,  and  CHRISTO-  I  DefendanU. 
Afco»«Dtor       PHER  HUSSEY,  3 

Sir  Jof  BPH 

tcrofthe  Thb  case  is  this:  Dorothy  Jjennard  possessed  of  lands  in 
'^"•'  Surrey  for  the  residue  of  a  term  of  500  years,  on  the  29th  of 

29aL*pi.20.  '  •''''y  ^729  made  her  will,  and  devised  these  lands  to  the  de- 
One  posseued  fendant  Hussey  for  the  remsdnder  of  the  term,  in  trust  to  raise 

of  ft  term  de-  . 

Tiset  it  to  A.  money  by  sale  or  mortgage  to  discharge  her  debts  and  legacies, 
maindeV'tobis  **"*  *^^  payment  thereof,  to  permit  her  nephew  Francis 
first,  &c.  son    heigh  and  his  assigns  to  receive  all  the  rents  and  profits  of  the 

intailsucces-  •         /j   j     ^  -^      r  i/v\i  •  *« 

siveiy,  remain,  premises  (deducting  an  annuity  of  lOOt.  per  annum  given  to 

Sr  *htei^  and  ^^^  niother)  for  so  long  of  the  said  term  as  he  should  happen 

if  A.  shall  have  to  Hve^  and  after  his  decease  to  the  use  of  the  first  son  of 

nor  daocbter,  f'l^oncis  Leigh,  and  the  heirs  male  of  the  body  of  such  first 

then  to /.s.  ^n    and  in  default  thereof,  to  the  second  and  other  sons  of 

A.  dies  havm^    r?         •  • 

never  had  a      Ftancis  Leigh  severally,  and  respectively  in  order  and  course 
te?-*the  dlf-  "  ^  ^^y  should  be  in  seniority  of  age,  and  priority  of  birtli,  and 
vise  over  to      the  several  heirs  male  of  the  respective  bodies  of  such  son 
and  sons;   and  in  default  of  such  issue,  to  the  use  of  the 
daughter  and  daughters  of  Francis  Leigh,  and  if  more  than 
one,  to  be  divided  amongst  them   share  and  share  alike  at 
their  ages  of  twenty-one  or  marriage ;  and  in  default  of  daugh- 
ters, or  in  case  of  their  death  before  their  age  of  twenty-one 
or  marriage,  then  to  the  use  and  behoof  of  the  plaintiff  for  the 
then  residue  of  the  term.     The  testatrix  gave  her  mother  aa 
annuity  of  100/.  per  annum  for  her  life,  and  to  the  plaintiff 
[  687  J     2001.  besides  several  other  legacies,  making  Francis  LiCigh  ex- 
ecutor. 

;  The  10th  November  1729,  the  testatrix  died,  and  the  de- 
fendant Hussey  declining  to  act,\FraTic»  Leigh  entered  on  the 
leasehold. premises,  and  possessed  other  parts  of  the  personal 
estate.     The  testatrix  being  indebted  to  the  plaintiff  in  500/. 

rought  his  bill  for  an  account  of  the  personal 
estate,  and  for  a  satisfaction  of  his  debt  and  legacy ;  and  after 
satisfaction  of  all  the  debts  and  legacies,  that  such  surplus  of 
the  leasehold  estate  as  should  not  be  sold  for  that  purpose, 
might  be  settled  according  to  the  will,  insisting  that  the  limi- 
tation to  him  of  the  leasehold  estate  was  a  good  limitation. 

France  L&gh  by  his  answer  insisted  that  the  limitation  of 
the  leasehold  estate  to  the  plaintiff  was  void,  and  that  if  the 
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laid  Francis  Leigh  should  die  without  issue,  it  would  go  to  hii     S-^nley  v. 
executors. 

Upon  the  first  hearing  of,  this  cause,  Ist  December  1731,  the 
usual  directions  were  given  for  taking  an  account  of  the  testa- 
trix's estate,  and  of  her  debts  and  legacies,  for  sale  of  so  much 
of  the  leasehold  estate  as  should  be  necessary  for  the  payment 
of  such  debts  and  legacies  ;  and  the  consideration  how  the  sur- 
plus of  the  leasehold  estate  should  go  after  tKe  death  of  Francis 
Lfeigh  without  issue,  was  reserved  till  after  that  contingency 
happened. 

The  contingency  has  since  happened  by  the  death  of  Francis 
Leigh  without  having  had  any  issue,  and  the  cause  has  been 
revived  against  the  now  defendant  Sir  John  Leigh  his  admi- 
nistrator;  and  being  brought  again  to  hearing  for  directions 
as  to  the  point  reserved  by  the  former  decree,  the  question  is, 
whether  the  limitation  of  the  trust  of  the  leasehold  estate  to  [  688  ] 
the  plaintiff  by  the  will  of  Dorothy  Lennard  be  a  good,  or  void 
limitation  ? 

I  am  of  opinion  it  is  a  good  limitation,  and  that  the  trustee 
the  defendant  tlussey  ought  to  assign  the  residue  of  the  term  to 
the  plaintiff. 

To  make  this  limitation  void  it  must  be  asserted,  that  it 
tends  to  a  perpetuity :  now  in  order  to  examine  this  assertion, 
let  us  see  what  is  a  perpetuity.  A  perpetuity,  as  it  is  a  legal  perpetuity, 
word  or  term  of  art,  is  the  limiting  an  estate  either  of  inherit- 
ance or  for  years,  in  such  manner  as  would  render  it  unalien- 
able longer  than  for  a  life  or  lives  in  beihg  at  the  same  time, 
and  some  short  or  reasonable  time  after.  I  have  joined  estates 
of  inheritance  and  for  years  together,  because  the  law  does 
equally  abhor  what  is  called  a  perpetuity  in  the  one  as  in  the 
other ;  the  reason  of  which  abhorrence  is,  the  mischief  that 
would  arise  to  the  public  from  estates  remaining  for  ever,  or, 
for  a  long  time  unalienable  or  untransferrable  from  one  hand  to 
another,  being  a  damp  to  industry,  and  prejudice  to  trade,  to 
which  may  be  added  the  inconvenience  and  distress  that  would 
be  brought  on  families  whose  estates  are  so  fettered  :  now  this 
inconvenience  and  mischief  are  the  same,  let  the  right  or  in- 
terest in  the  estate  to  be  limited  be  what  it  will.  Had  this^ 
been  constantly  attended  to,  there  would  not  have  been  such  a 
distinction  in  the  doctrine  of  perpetuities  between  the  limita- 
tion of  a  fee-simple  estate,  and  that  of  a  term  for  years,  as  hath 
sometimes  been  made.  If  any  distinction  was  to  be  allowed,  I 
should  have  thought  the  law  would  rather  or  with  mpre  strict- 
ness, have  guarded  against  perpetuities  in  fee-simple  estates, 
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Stanlbt  v.    than  in  terms,  since  there  might  be  an  indefinite  perpetuity  in 
an  inheritance ;  but  there  can  be  no  such  thing  in  a  term,  the 
[  689  J      expiration  thereof  putting  an  end  to  all  limitations  whatsoever 
carved  out  of  it. 

But  the  blending  the  old  notion  of  the  infirmity  or  mean- 
ness of  an  estate  for  years  (by  the  common  law  always  in  the 
power  of  the  freeholder)  with  the  notion  of  a  perpetuity,  things 
distinct  in  their  nature,  (I  conceive)  begot  confused  ideas,  and 
it  was  thought  a  man  might  not  have  so  much  power  over  a 
term  for  years,  as  over  a  fee-simple  estate.    This  distinction 
is  exploded  in  very  strong  terms  by  the  Lord  Nottinghamj  in 
eoci  ©rchtn.    ^^^^  0^  Norfolk's  case  (a),  where  he  calls  it,  "  a  distinction 
C*«  and  there   **  in  words,  and  says,  there  is  no  real  difference  but  what  man- 
^^  kind  will  laugh  at ;  shall  not  a  man,  saith  he,  have  as  much 
^'  power  over  his  lease  as  over  his  inheritance  ?     This  were  an 
'^  absurdity  altogether  insuperable."     Now  it  cannot  be  pre- 
,  tended  but  that  the  same  limitations  as  are  in  the  present  case, 

which  is  of  a  term,  would  have  been  good  if  they  had  been  of 
an  inheritance,  and  yet  that  would  have  gone  a  little  farther 
towards  a  perpetuity ;  for  the  sons,  though  not  in  esse,  must 
all  have  taken  one  after  another,  and  none  of  them  could  have 
barred  the  remainders  but  by  a  recovery,  which  requires  time, 
and  cannot  be  done  in  an  instant ;  whereas  in  this  case,  the 
first  son  would,  upon  his  birth,  have  had  the  whole  residue 
of  the  term  subject  to  the  precedent  interest  vested  in  him, 
and  it  could  never  have  gone  over  to  any  in  remainder,  if 
he  had  died  before  his  age  of  twenty-one,  but  his  executors 
or  administrators  would  have  had  it,  who  would  have  aliened 
or  assigned  it  instantly.  If  he  had  lived  till  twenty-one, 
so  might  he  have  done.  This  is  therefore  farther  from  a  per- 
petuity than  if  the  like  limitations  had  been  of  a  fee-simple 
estate. 
[  690  ]  Again,  let  us  see  what  is  the  common  course  of  settling 

course  of  set-  ^^^^  ^^^  years,  to  which  great  regard  is  to  be  had,  and  of 
tlinif  terms  for  which  having  informed  myself,  I  find  it  usual  in  marriage  set- 
tlements to  limit  them  thus :  to  trustees  for  the  whole  term, 
in  trust  to  permit  the  husband  and  wife  and  the  survivor,  to 
receive  the  rents  and  profits  during  so  long  of  the  term  as  they 
shall  live,  and  after  the  death  of  the  survivor  to  permit  the  first 
son  of  the  marriage  to  receive  the  rents  and  profits  till  he  at- 
tains twenty-one,  and  if  he  attains  that  age,  then  the  trustees 
to  assign  the  residue  of  the  term  to  him ;  but  if  such  first  son 
dies  under  twenty-one,  then  in  trust  for  the  second  and  other 
sons  in  like  manner^  and  if  no  sons,  then  in  trust  for  the  daugh* 
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tew,  or  any  other  person  as  shall  be  agreed  between  the  parties.    ^'JlSIoh  ^* 
This  too  is  apparently  going  farther  towards  a  perpetuity  than 
the  present  devise. 

But  it  is  objected,  that  the  devisor,  hf  the  limitations  over 
in  default  of  heirs  male  of  the  first  son,  intended  a  perpetuity, 
and  such  intention  of  his  shall  make  the  farther  limitations 
void.  Now  supposing  the  devisor  did  intend  a  perpetuity,  it 
would  be  very  strange,  if  for  that  reason  only,  the  law  should 
make  those  limitations  void ;  for  if  they  do  not  really  tend  to  a 
perpetuity,  the  bounds  which  the  law  ha^  set  to  extraordinary 
devises  or  limitations  of  terms  for  years,  are  not  transgressed, 
nor  are  its  rules  violated ;  so  that  the  intention  is  vain  and 
fruitless,  and  consequently  can  or  ought  to  have  no  operation 
at  all.  But  I  think  it  cannot  be  affirmed,  that  the  devisor  in 
the  present  case  had  any  such  intention :  if  he  knew  the  law, 
he  could. not  intend  it:  he  takes  notice  that  his  only  interest 
was  a  term,  and  the  limitation  of  the  trust  of  that  term  to  the 
first  son  of  JP.  Leighy  and  the  heirs  male  of  such  first  son  in  [  691  ] 
contingency  (if  the  contingency  happened,  and  there  was  a  son) 
would  absolutely  have  given  his  son  the  whole  residue  of  the 
term,  subject  to  the  precedent  limitations ;  for  the  words  to  the 
first  son  and  the  heirs  male  of  Ids  body^  do  not  operate  as  a 
limitation  of  the  time  or  duration  of  the  estate,  but  as  an  ah* 
solute  disposition  of  the  term,  agreeable  to  what  the  Lord  Not- 
tingham  says  in  the  Duke  of  Norfolk's  case,  p.  34.  and  though 
in  wills  the  law  presumes  a  man  to  be  inops  conciUi,  and  will 
effectuate  his  intention,  in  limiting  an  estate  where  he  has  ex- 
pressed himself  improperly ;  yet  will  he  not  be  presumed  to  be 
ignorant  of  the  legal  operation  of  words  made  use  of  in  one  of 
the  limitations,  in  order  to  defeat  the  other}  this  would  be 
raising  a  presumption  to  a  quite  contrary  purpose  from  what  the 
law  intends. 

Another  objection  to  the  pimntiff's  title  is,  that  the  limita^ 
tion  to  him  is  postponed  to  the  sons  of  jP.  L.  and  to  the  daugh- 
ters  arriving  to  twenty-one  or  marriage ;  and  (say  they)  there 
might  have  been  a  posthumous  son,  and  if  no  son,  a  posthu- 
mous daughter,  or  one  who  might  not  live  to  twenty-one  or 
marriage,  and  so  the  contingency,  on  which  the  limitation  to 
the  plaintiff  was  to  take  effect,  might  not  happen  within  the 
compass  of  a  life. 

As  to  the  case  of  a  posthumous  child,  that,is  a  contingency, 
which  must  happen  within  a  short  time  after  the  death  of  the 
father;  .and  this  objection  was  taken  notice  of  and  disallowed 
by  the  Liord  Coipper  in. Uiggins  and  IXnoIer,  which  I  shall 
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[  692  ] 


(a)  See  the 
case  of  Mad« 
dox  versus 
Stainef .  aote 
421. 


^iUu"^  ^'  ^^  oceamon  to  meDtum  moi«  largely  by  and  Ij ;  besidet,  a 
longer  tiroej  a  year  beyond  a  life,  was  allowed  in  the  ease  of 
Lloyd  and  Carew,  adjudged  in  the  House  of  Lords^  Shmtm^M 
Ca$es  in  Purliament,  137*  As  to  a  daughter's  arriving  at 
twenty-one  or  marriage^  that  is  a  contingeney  which  must  hap* 
pen  within  a  reasonable  time  after  the  death  of  the  father,  and 
indeed  prevent  the  power  of  alienation  no  longer  than  the  law 
would  do  if  there  were  no  sueh  contingency  expressed,  as  it 
(a)  has  been  held  in  this  Court.  Thb  objection  therefo^ 
that  the  contingency  on  which  the  plaintiflTs  title  is  to  dqwad, 
might  not  happen  strictly  within  the  compass  of  a  life,  is  of  no 
weight. 

Let  us  now  see  what  authorities  there  are  on  one  side  or  the 
other  to  guide  us  in  the  present  due  t  all  those  then  adjudged 
which  any  ways  concern  the  present  question,  were  taken  no- 
tice of  and  thoroughly  canvassed  in  the  Duke  of  JVor/btt's 
ease ;  I  shall  mention  but  few  of  them,  and  refer  to  the  book 
for  the  rest. 

I  observe,  that  though  the  case  of  Child  and  Batfy,  which 
may  be  urged  as  an  authority  for  the  defendant,  is  not  only 
denied  to  be  law  by  the  Lord  Nottingham  in  the  Duke  of  Nor-- 
foWs  case,  but  also  by  the  Court  of  King's  Bench,  Mich.  5 
W.  ^  M.  Lamb  and  Archer,  Salk.  225 ;  yet  there  are  two 
others  which  the  Lord  Nottingham  admits,  and  goes  so  far  as 
to  call  plain  and  clear,  and  they  are  these :  if  a  term  be  limited 
to  a  man  for  life,  and  after  to  his  first  and  other  sons  in  tail 
successively,  and  for  default  of  such  issue,  the  remainder  over, 
such  remainder  is  void,  though  there  never  were  a  son  bom,  for 
that  looks  like  a  perpetuity,  Sir  WiUiam  Backhurii's  case ;  yet 
one  step  farther,  (says  he)  and  that  is  (i)  Burgii$'s  case,  where 
a  term  being  limited  to  one  for  life,  with  contingent  remainders 
to  his  sons  in  tail,  with  remainder  over  to  his  daughters;  thoi^ 
he  had  no  son,  yet  because  it  was  foreign  and  distant  to  ex- 
pect a  remainder  after  the  death  of  a  son  to  be  bom  withonC 
issue,  that  having  a  prospect  of  a  perpetuity,  was  also  adjudged 
to  be  void. 

I  must  observe  as  to  the  first  of  these  cases,  which  is  that  of 
Backkurst  (c)  versus  BelUnghanif  reported  m  PolL  33.  the  re- 
mainder of  the  term  held  to  be  vmd  was  after  limitations  to 
a  great  many  persons,  and  to  their  first  and  other  sons  re- 
spectively, and  the  heirs  male  of  their  respective  bodies ;  nor 
does  it  appear  by  Pollesfen's  report,  but  that  soma  of  those 
contingent  limitations  to  the  first  and  other  sons  had  i^ested,  or 
if  they  had  tiot,  still  that  particuhur  is  not  takw  notice  of  j  dit 


See  his  ar^- 
ment^  p.  29. 


{b)  1  Mod. 
115. 


[  693  1 

{c)  or  Back- 
bouse. 
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sflCMd  indeed,  (vis.)  that  of  BtitgftM  and  BurgiUf  reported   ^^^J^*' 
in  1  Mod.  115.     1  Chan.  Ca.  229.  and  Pott.  40.  is  a  AiU 
authority  for  the  defendant  in  this  case ;  but  then  it  is  ta  be 
considered,  that  this  was  a  decree  of  Lord  Nattwghatn'B  own, 
and  at  the  time  when  the  principle  laid  down  by  him  after* 
wards  in  the  Duke  of  NcrfoWs  case,  of  a  man's  having  as 
much  power  over  a  term  as  over  an  inheritance,  had  not  ob« 
tained,  nor  is  it  very  probable  that  it  did  occur  to  him ;  be* 
sides,  it  is  easy  to  imagine  he  would  make  large  concessions,  in 
order  to  lessen  the  number  of  the  resolutions  which  he  was  to 
encounter  in  the  Duke  of  Not/oWb  case :  these  concessions 
too  were  made  in  the  first  aigument;  and  any  one  that  reads 
his  second  argument,  will  find  that  he  grows  stronger  in  his 
opinion  upon  that  point,  of  a  man's  having  as  much  power 
over  a  term  as  over  an  inheritance.    After  all,  these  conces* 
sions  or  resolutions  must  be  tried  by  the  reason  given  for  them, 
which  is  singly  in  the  first  case,  that  such  limitations  look 
like,  and  in  the  second,  that  they  have  the  prospect  of,  a  per- 
petuity;  now  it  is  very  strange,  that  the  limitation  a  man 
makes  of  his  estate  should  be  void,  because  it  looks  Uke  a  per- 
petuity, when  surely  the  law  must  be  fi>rmed  on  reaUHes,  and 
not  upon  the  loobi  or  appearances  of  things }  it  is  equally 
strange,  tliat  such  a  limitation  should  have  a  prospect  of  a  per- 
petuity, which  it  is  impossible  should  ever  terminate  in  a  per- 
petuity ;  this  I  think  is  sufficient  to  invalidate  the  authority  of     [  694  ] 
those  resolutions,  especially  when  they  run  counter  to  the  whde 
tenor  of  the  Lord  Nottinghain*^  reasoning  in  the  Duke  of 
Norfolk's  case,  and  several  other  resolutions  there  cited,  parti- 
cularly fFood  and  Saunders  case  much  relied  on   by  him, 
which  I  shall  mention  by  and  by,  and  also  to  a  resolution  in 
point  in  the  case  of  Higgins  and  Oocoler,  reported  in  Saik. 
156.  2  Vem.  600.  but  of  which  I  have  a  farther  manuscript  re- 
port.   Now  it  is  observable  vrith  regard  to  this  last  case,  that 
though  the  two  printed  books  differ  in  wording  the  limitations, 
yet  they  agree  in  the  point  resolved  by  the  Lord  Gowper,  and 
the  «Mily  one  argued  before  him,  which  was,  that  the  limitations 
of  the  trust  of  a  term  by  a  marriage  settlement  to  the  father 
for  life,  remainder  to  the  first  and  other  sons  and  the  heirs  of 
their  bodies  respectively,  remainder  to  the  daughters,  were  good, 
and  there  happening  to  be  no  son,  the  limitation  to  the  daugh- 
tera  would  take  effset. 

This  was  upon  a  demurrer  to  a  bill  brought  in  dis-affirm- 
anee  of  the  daughter'e  title,  who  was  die  only  issue  of  the 
marriage}  tmia«f  ihe  reports  say  what  became  of  it,  but  all 
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Stanlit  t.  agree  the  point  was  so  resolved ;  and  by  some  notes  taken  by 
Mr.  Goldsborough  the  Register  then  in  Court,  of  which  I  have 
a  copy,  it  appears  to  have  been  really  so ;  these  say,  that  Lord 
Covoper,  on  arguing  the  demurrer,  declared  the  reason  why  a 
remainder  after  an  estate-tail  of  a  term  is  accounted  void,  to 
be,  because  an  estate  is  vested;  but  at  the  same  time  de- 
clared, that  if  the  contingency  did  not  happen,  so  as  the  estate 
did  never  vest,  the  remainder  was  good ;  yet  he  over*  ruled  the 
demurrer,  and  directed,  that  when  the  cause  came  on  upon  the 
merits,  precedents  should  be  produced.  By  this  it  appears, 
that  the  opinion  of  the  Court  was  according  to  the  reports^ 
[  695  ]  and  that  over-ruling  the  demurrer  was  only  in  order  to  a  more 
solemn  determination  of  the  cause,  and  not  from  any  doubt 
in  the  Court,  for  the  manuscript  report  which  I  have  saysy 
(o)  Vide  vol.  Lord  Chancellor  took  it  with  (a)  great  cleamesSj  that  where 
the  limitation  ever  vested  in  the  son,  the  remainder  to  the 
daughter  is  void,  but  if  there  never  was  a  son,  such  limitation 
is  good.  As  to  what  is  said  at  the  end  of  the  case  in  Salk» 
that  upon  reading  the  settlement  it  appeared  to  be,  ^^  that  in 
'^  default  of  issue  male  of  the  body  of  the  husband  (that  is 
^^  the  father)  then  to  the  daughters,'^  for  which  reason  the  li- 
mitation to  tlie  daughters  was  held  to  be  void ;  that  could  be 
no  ingredient  in  the  judgment  of  the  Court ;  for  on  arguing*  a 
demurrer,  the  Court  cannot  go  out  of  the  pleadings ;  this  must 
therefore  be  a  mistake,  and  I  suppose  the  bill  was  read,  and  not 
the  deed. 

The  bill  to  which  the  demurrer  was  put  in  was  an  amended 
bill,  and  was  thus,  as  I  have  it  from  the  record ; 

The  plainti%  were  executors  of  Alice  Higging,  and  admi- 
nistrators of  Henry  Higgins  her  son,  and  brought  their  bill 
against  the  trustees  of  the  term,  and  the  administrator  of  Mary 
the  wife,  and  Elizabeth  the  daughter  of  Henry  HigginSy  upon 
this  case:  Alice  Higgins,  as  administratrix  of  her  husband 
Henry  Higgins  senior,  being  possessed  of  a  term  of  999  years, 
in  consideration  of  an  intended  marriage  between  her.  son 
Henry  and  Mary  Dowler,  demised  the  premises  to  the  defend- 
ants Lowe  and  Dowler  for  860  years,  in  trust  for  herself  for 
life,  remainder  to  Henry  for  life,  remainder  to  Mary  the  in- 
tended wife  of  Henry  for  life,  remainder  to  the  eldest  son  of 
the  said  Henry  Higgins  on  the  body  of  the  said  Mary  to  be 
begotten,  his  executors  and  administrators,  who  should  re- 
[  696  ]  ceive  and  take  the  rents  issues  and  profits  of  the  premises  to 
his  and  their  own  use  during  the  then  residue  of  the  said 
term;  and  for  default  of  issue*  of  the  first  oon^  then  that  all 
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and  every  the  sons  of  Henry  begotten  on  the  body  of  Maty,    Stahlm  «. 

their  executors  and  administrators^  and  every  of  them,  as  they 

should  be  in  seniority  of  age,  should  receive  and  take  the 

rents  issues  and  profits  of  the  premises  to  their  oMm  use  during 

the  term ;  and  for  default  of  issue  male  of  Henry  to  be  be* 

gotten  on  the  body  of  Mary,  then  that  the  daughters  of 

Henry  begotten  on  the  body  of  Mary  should  receive  and  take 

the  rents  issues  and  profits  of  the  premises  for  the  residue 

of  the   term,  equally  to  be  divided  between  them;  and  in 

case  Heitry  should  have  no  issue  on  the  body  of  Mary^  then 

the  rents  issues  and  profits  of  the  premises  should  be  enjoyed 

by  tke  executors  administrators  and  assigns  of  Henry.    The 

marriage  took  effect,  and  there  was  issue  of  such  marriage  only 

a  daughter  EHzabeih^  who  survived  her  father,  and  died  in* 

testate  in  the  life-time  of  Mary  her  mother ;  Alice  afterwards 

died,  and  made  the  plaintifls  executors  of  her  will,  and  the 

plaintiffs  had  then  got   administration  to  Henry ;  after  the 

death  of  Ali^ie^  Mary  the  mother  enjoyed  the  premises  many 

years,  and  dying  intestate,  her  brother  the  defendant  Dowler 

was  her  administrator. 

The  plaintiffs  by  their  bill  insisted,  that  the  limitation  to  the 
daughters,  which  was  to  arise  in  default  of  issue  male  of  the 
marriage,  and  much  more  the  other  subsequent  one  to  arise 
in  default  of  daughters,  were  void  both  in  law  and  equity, 
and  that  they  neither  did  nor  could  subsist,  but  that  upon  the 
death  of  Henry  ISggins  and  Mary  his  wife,  without  any  son 
or  sons,  the  leasehold  estate  did  result  back  to  the  executors 
o(  Alice  Higgins,  from  whom  the  term  came;  therefore  the 
bill  prayed,  that  the  defendants  might  assign  the  premises  to  [  697  ] 
the  plaintifis,  deliver  up  the  writings,  and  account  for  the 
profits.  On  this  title  solely  it  was  that  the  plaintiffs  relied, 
and  it  is  observable,  that  the  bill  dis-affirihs  any  title  in  the 
plaintiffs  as  representatives  of  Henry y  by  insisting  that  all  the 
limitations  which  were  to  arise  in  default  of  issue  of  the  first 
son  were  void,  and  consequently  that  the  implied  limitation  to 
Henry  and  his  issue  on  the  body  of  Mary  was  void,  as  well  as 
those  to  the  other  sons  and  daughters :  this  was  the  case  on 
which  the  demurrer  was  argued,  and  over-ruled  in  the  man- 
ner I  have  now  mentioned.  The  defendants  afterwards  put  in 
an  answer,  by  which  it  appears,  that  the  defendant  Dawler  was 
administrator  to  Elizabeth  the  daughter,  and  that  the  adminis- 
tration to  Henryj  which  had  been  granted  to  the  plaintifis,  was 
repealed,  and  granted  to  the  defendant  Ihwler.  With  only 
this  variation^  the  cause  came  on  to  be  heard  the  dOth  of  May 
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^'hSSL^'  1708,  and,  as  appean  bjr  th€  Register's  book,  tha  Court  tfcen 
declared,  that  as  the  plaintiifii  claimed  the  residue  of  the  term 
only  by  way  of  a  resulting  trust,  the  limitation  to  Hemy^  his 
executors  administrators  and  assigns,  vnns  a  sufficient  disposition 
to  prevent  a  resulting  trust  for  the  benefit  of  jUice,  and  therefore 
dismissed  the  bilU 
Upon  this  state  of  the  case  these  observations  arise, 
lit,  That  upon  the  frame  of  the  bill  the  point  reported,  (viz.) 
whether  the  limitation  to  the  daughter  was  a  good  limitation, 
came  properly  in  question.  2d{y,  Tliat  the  plaintifb  did  not 
rely  on  their  tide  as  representatives  of  Henry,  for  they  had  dis- 
affirmed it  by  their  bill,  and  had  reason  to  do  so,  for  though 
they  got  admigistratlon  to  Heniy,  they  eould  not  hold  it,  bat 
it  was  repealed,  and  granted  to  the  defendant  Donvler.  Mfy, 
That  the  point  determined  at  the  hearing  was  consistent  widi 
L  ^^^  J  the  opinion  of  the  Court  on  arguing  the  demurrer,  for  it  ad- 
judged the  limitation  to  the  executors  administrators  and  as- 
signs of  Henry,  a  sufficient  disposition  to  prevent  a  resuldng 
trust,  which  could  not  be,  if  the  limitation  to  the  daughters,  and 
all  those  to  arise  on  default  of  issue  of  the  first  son,  as  the  plain- 
tiff insisted,  were  void. 

This  is  therefore  a  full  authority  for  the  plaintiff  in  tfie  pre- 
sent case,  and  so  I  think  is  the  case  of  ^ood  and  Smmden, 
Poll.  85.  and  cited  (but  shortly)  by  Lord  Nottingham  in  the 
Duke  of  Nbr/bft's  case,  fo.  37-  where  the  trust  of  a  long  term 
is  limited  thus :  to  the  father  for  sixty  years,  if  he^  live  so  long, 
then  to  the  mother  for  sixty  years,  if  she  live  so  long,  then  to 
trustees  to  assign  to  John  the  son,  in  case  he  survived  his  &- 
ther  and  mother,  for  the  residue  of  the  term,  but  if  he  died 
before  assignment,  and  left  a  son,  then  to  assign  the  whole  term 
to  his  eldest  son,  and  if  no  [son,  then  to  his  daughter  if  any; 
and  if  John  died  without  issue  before  assignment,  or  having 
issue,  his  issue  died  before  assignment,  then  in  trust  for  Ed- 
ward the  son  and  the  heirs  of  his  body.  John  died  without 
issue  in  the  life-time  of  his  father,  and  then  the  father  and 
mother  died,  Edward  the  son  surviving;  the  question  was, 
whether  the  limitation  to  Edward  was  good;  and  Edward 
dying,  whether  his  administrator  was  entitied  or  not }  The 
Lord  Keeper  BHdgPMm,  assisted  by  Mr.  Justice  Tbifdm,  Mr. 
Justice  AoiR^d,  and  Mr.  Justice  IFiU,  agreed  in  opinion, 
and  declared,  that  the  estate  limited  to  John  being  but  in  na- 
tere  of  a  contingency,  nothing  ever  vested  in  him,  and  that 
Wood  and  his  wife,  as  administratrix  of  Edward  the  son,  were 
Vfill  entitied  to  the  trust  o^  the  term,  and  decreed  accordingly. 
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Here  were  limitations  very  near  to  the  present  case,  and  the  Stanley  v. 
directions  to  trustees  to  assign  the  whole  term  to  the  eldest 
son  make  no  difference ;  for  so  the  trustees  in  the  present  case  [  ^^9  J 
must  have  done  as  I  have  sheWn  before,  if  there  had  been  an 
eldest  or  any  son  bom.  But  farther,  in  the  case  cited  there 
was  a  double  contingency  precedent  to  the  vesting  the  whole 
trust  of  the  term,  (viz.)  not  only  John's  dying  without  issue 
before  assignment,  but  if  he  bad  issue,  the  dying  of  such  issue 
before  assignment ;  if  he  had  issue  a  son,  that  son  would  not 
have  taken  at  his  birth,  as  the  son  of  Francis  Leigh  would 
have  done  in  the  present  case ;  but  if  he  had  died  before  he 
had  or  could  h^ve  tiiken  any  assignment  of  xJm  term,  and  the 
father  bad  died  without  any  other  issue,  the  trust  of  the  term 
would  have  gone  to  JEdwardj  besides,  there  is  a  dying  with- 
out issue  of  John  precedent  to  Edwctrd's  taking,  which  per- 
haps might  take  in  grandchildren  as  well  as  a  son  or  daugh- 
ter. This  case  was  therefore  stronger  against  Edwards 
taking,  than  the  present  against  the  plaintiffs  ;  but  these  con- 
tingencies being  of  necessity  to  happen  within  the  compass  of 
two  lives,  and  no  contingent  estate  ever  vesting,  this  solemn 
resolution  held  the  limitation  to  Edward  to  be  a  good  limita- 
tion. 

Upon  the  whole  matter,  if  I  should  dismiss  the  plaintiff's 
bill  as  to  the  point  in  question,  it  must  be  solely  upon  the  au-* 
thority  of  the  two  cases.  Backhouse  versus  Bellinghamy  and 
BfiTgiss  versus  Burgiss,  supported  by  no  solid  reasons,  contra- 
dicted by  other  authorities,  and  contravened  by  the  common 
course  of  settlements  of  terms  for  years,  which  I  ought  not  to 
overthrow,  or  any  way  weaken. 

I  must  therefore  remain  of  the  same  opinion  I  was,  to  (1) 
decree  for  the  plaintiff,  that  the  trustee  Christopher  Hussey  do 
convey  the  residue  of  the  term  unsold  to  him.  f 

t  See  the  case  of  Sahbertim  versus  Sahhtrion,  Mich.  17S6,  where  on  a  like 
limitation  over  of  a  personal  estate,  a  case  was  made  by  Lord  Talbot  for  the 
opinion  of  the  Judges  of  B.  R.  who  certifying  the  limitation  to  be  good,  the 
Lord  Hardwicke  in  Mich.  1739,  decreed  agreei^ly  thereto  (2). 

(1)  Reg.  Lib.  B.  1733.  fol.  293.  of  (2)  Ca.  temn.  Tal.  245.  et  vide 
Hil.  term.  1732.  Higgms  v.  Dowfer^  ante  1  vol.  98. 
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2d« 


Case  2U.  /-BANKS  &  al'.  Creditors  of  Robert  Sutton,  Plaintiffc ; 

,     J  JOHN  SUTTON,  Son  and  Heir  of  Ro-'J 
"^^^      bert  Sutton,  and  MARGARET  SUT-  >    Defendants. 
TON,  Widow  of  Robert  Sutton,  J 

{ROBERT  SUTTON,  Plaintiff; 

MARGARET  SUTTON  and  others.  Defendants. 

{MARGARET  SUTTON,  Plaintiff; 

JOHN  SUTTON  &  al'.  Defendants. 

2  Ea  c    Ab    ^^^  ^^^  ^P^°  ^^  question  reserved  at  the  first  hearing,  con- 
387.  pi.  11.   '  ceming  the  claim  of  dower  by  Margaret  Sutton  the  plaintiff  in 

by'sir  Jweph    ^^  ^^^^^  ^^^^9  W  thus  : 
Jekyll,  Mas- 
ter of  the  Rolli,  that  a  widow  should  be  endowed  of  an  equity  of  redemptioni  tbooch  the 
mortg^ape  was  made  in  fee  before  the  marriage,  upon  her  paying  a  third  of  the  mortgage 
money,  or  keeping  down  a  tliini  of  the  interest. 

[  701  ]         Peter  Hancock  seised  in  fee  of  lands  of  600L  per  annum, 

^^^         mortgaged  the  same  in  fee  to  the  late  Chief  Baron  Ward  for 

^^  ^^^/<5^4229I.    In^M-ii  1708,  Hancock  made  his  will,  whereby  he 

devised  his  real  estate  in  fee,  and  his  personal  estate,  to  Sir 
fFUUam  £llis,  in  trust  to  pay  his  debts  and  legacies,  and  to 
bring  up  and  educate  Robert  Sutton  the  defendant's  husband, 
until  twenty-one  or  marriage,  and  then  to  settle  a  moiety  of  his 
estate  upon  him  and  the  heirs  of  his  body,  and  the  other 
moiety  to  Elizabeth  the  wife  of  the  plaintiff  Banks,  and  the 
heirs  of  her  body,  with  cross  remainders,  remainder  over;  the 
testator  Peter  Hancock  died ;  Sir  fFUliam  ElUs  entered  on 
the  real  estate,  proved  the  will,  possessed  the  personal  estate, 
paid  off  the  mortgage,  and  took  an  assignment  of  it  to  a  trus- 
tee for  himself;  6th  u^priZ  1720.  Robert  Sutton  attained  his 
age  of  twenty-one,  married,  and  lived  some  years  afterwards ; 
Sir  ^ilJiam  EUia  did  not  settle  the  moiely  of  this  esUte 
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on  Robert  SiUton  in  tiul,  as  he  was  directed  by  the  ^11^  but  ^J!|![^J'; 
received  part  of  the  mortgage  money,  by  perception  of  pro- 
fits :  Mobert  Sutton  died,  and  afterwards  his  widow  Mar^ 
garet  Sutton  claims  dower,  and  brings  her  bill  to  redeem  the 
mortgage,  to  be  let  into  her  dower,  and  be  paid  her  arrears 
since  the  death  of  her  husband,  oflfering  to  pay,  or  keep  down, 
a  third  of  the  interest  of  the  mortgage  money  remaining  un-  * 
satisfied. 

The  testator  seems  to  have  thought,  that  the  mortgage  might 
be  paid,  either  by  his  personal,  or  by  the  rents  of  his  real  estate, 
before  Mobert  Sutton  should  come  to  twenty-one,  and  there- 
fore directs  the  trustee  Sir  fFilUam  Ellis,  to  convey  a  moiety 
of  the  estate,  (which  must  be  intended  the  legal  estate  of  the 
premises)  to  Mobert  Sutton  at  his  age  of  twenty-one  or  mar-  [  702  ] 
riage.  But  supposing  that  by  that  time,  the  mortgage  was  not 
satisfied,  yet  plainly  Robert  Sutton  was*  entitled  to  the  redemp- 
tion of  the  mortgage. 

Two  questions  arise  on  the  present  case : 

\st.  Whether  the  widow  of  a  tenant  in  tail  of  a  trust,  to 
whom  the  legal  estate  is  by  the  will  directed  to  be  conveyed  at 
his  age  of  twenty- one,  and  who  lives  to  that  age,  shall  have  the 
ud  of  equity  to  help  her  to  her  dower  ? 

2dly,  Whether  the  widow  of  a  person  entitled  to  an  equity 
of  redemption  of  a  mortgage  in  fee,  shall  be  let  in  to  redeem, 
on  a  claim  of  dower  ? 

If  either  of  these  questions  are  with  the  plaintiff  Mof garet, 
she  is  entitled  to  a  decree. 

There  has  been  a  difference  taken  in  equity  by  some,  be- 
twixt a  tenant  by  the  curtesy  and  tenant  in  dowery  who  have 
held  that  the  former  is  more  to  be  favoured:  but  this  is  a 
groundless  distinction,  and  not  supported  by  the  resolutions  of 
the  Court.  It  may  be  proper  to  consider  the  nature  and  cir- 
cumstances of  tenancy  in  dower,  and  of  tenancy  by  the  curtesy, 
and  compare  them  together. 

Isty  In  1  Inst.  33.  b.  Lord  Coke  says,  that  all  kinds  of 
dower  were  instituted  for  the  subsistence  of  the  wife  during  her 
life  ;  which  right  of  dower  is  not  only  a  legal  but  a  moral  right, 
as  it  was  held  by  Sir  John  Trevor  the  late  Master  of  the  Rolls, 
in  the  case  of  Lady  Dudley  and  Lord  Dudley,  Preced.  in  Chan. 
244.  2dZy,  The  relation  of  husband  and  wife,  as  it  is  the 
nearest,  so  is  it  the  earliest,  and  therefore  the  wife  is  the  pro- 
per object  of  the  care  and  kindness  of  the  husband ;  the  hus-  [  703  J 
band  is  bound  by  the  law  of  God  and  man,  to  provide  for  her 
during  his  life,  and  after  his  death^  the  moral  obligation  is  not 
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BiM«  «•  si  gQ  end,  but  he  ought  to  take  care  of  her  provision  dnriiig 
her  own  life.  This  b  the  more  reasonable^  as  during  the 
coverture,  ihe  wife  can  acquire  no  property  of  her  own;  if 
before  her  marriage  she  had  a  real  estate,  this  by  the  cover- 
ture ceases  to  be  here,  and  the  right  thereto,  whilst  she  is 
married,  vests  in  the  husband;  her  personal  estate  becomes 
his  absolutely,  or  at  least  is  subject  to  his  control ;  so  that 
unless  she  has  a  real  estate  of  her  own  (which  is  the  case  bat 
of  few)  she  may  by  his  death  be  destitute  of  the  necessaries  of 
life,  unless  provided  for  out  of  his  estate,  either  by  a  jointure  or 
dower.  As  to  the  husband's  personal  estate,  unless  restrained  by 
special  custom  (which  very  rarely  takes  place)  he  may  give  it 
all  away  from  her ;  so  that  his  real  estate  (if  he  had  any)  is  the 
only  phuik  she  can  lay  hold  of,  to  prevent  her  sinking  under 
her  distress }  thus  is  the  wife  said  to  have  a  moral  r^hi  to  a 
dower.  The  husband  on  the  contrary  has  no  right  to  a  te- 
nancy by  the  curtesy,  but  from  positive  institutions  or  provi^on 
of  the  laws ;  his  right  does  not  arise  from  the  relation  of  has- 
hand  and  wife ;  for  then  every  husband  would  have  it,  which  is 
not  so,  nor  doth  the  husband  want  it.  If  it  be  not  his  own 
iiiult,  (or  at  least  his  misfortune)  during  the  coverture  he  is 
master,  not  only  of  his  own,  but  of  his  wife's  estate ;  and  by  his 
industry  and  provident  care  may  acquire  property  sufficient, 
without  any  part  of  her  estate,  to  maintain  himadf  after  her 
death ;  so  that  the  husband's  tenancy  by  the  curtesy  hath  uo 
moral  fmndatioHy  and  is  therefore  properly  styled  a  tenancy  by 
the  airtesy  of  England,  that  is,  an  estate  by  fawmr  of  the  law 
of  Englatxid. 

Dower  also  is  a  l^al  right  created  by  law;  which  settles 
the  quality  of  the  estate  out  of  which  the  wife's  dower  arises, 

[  704  ]  and  likewise  ascertdns  the  qMntum  thereof.  The  common  law 
says,  a  third  part  is  TaHonabilis  das,  and  a  special  custom 
(which  is  lex  loci)  enlarges  or  abridges  the  common  law  of 
dower,  and  gives  the  whole,  half,  or  less  than  a  third.  1  Inst. 
33.  6.  The  common  law  likewise  ascertains  dower,  with  re- 
spect to  the  nature  and  quality  of  the  husband's  estate ;  it  sap, 
the  wife's  dower  must  come  out  of  such  an  estate  as  would 
descend  to  the  issue  of  the  husband  by  that  wife ;  and  gives 
dower  of  the  husband's  seisin,  though  not  actual,  or  reduced 
into  possession.  It  annexes  privileges  to  dower ;  as  not  to  be 
liable  to  distress  for  the  husband's  debt  to  the  king,  much  less 
for  any  due  to  the  subject ;  with  several  other  privileges.  Again, 
the  law  fixes  the  age  when  a  woman  is  dowable ;  and  (by  the 
way)  fixes  it  at  mich  a  time^  as  by  the  course  of  nature  (at  least 
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in  tUi  part  of  the  world)  it  teems  impottible  «he  should  have  BiNU  v. 
issut,  or  be  prqpatit,  (vis.)  at  nine  years  old  :  hut  It  is  not  so 
favourable  to  a  tenancy  by  the  eurteiy  ;  which  it  allows  only  in 
the  case  of  a  seisin  in  deed  j  it  annexes  no  priMeges  thereto ; 
and  though  the  husband  may  be  tenant  by  the  curtesy  of  a  com- 
mon eoitf  number,  of  which  the  wife  is  not  dowable,  yet  that  is^ 
beeause  of  its  indivisibility,  in  which  case,  if  dower  were  allowed^ 
it  would  be  injurious  to  other  persons,  and  the  lands  doubly 
charged ;  thus  the  law,  where  it  can  justly  do  it,  prefers  the 
title  of  dower  to  that  of  curtesy. 

Sdfyf  Dower  is  also  an  eqtdiable  righty  and  such  a  one  as  is 
a  foundation  for  relief  in  a  court  of  equity ;   it  arises  from  a 
contract  made  upon  a  valuable  consideration ;  marriage  being 
in  its  nature,  a  em/,  and  in  its  celebration,  a  sacred  contract ; 
and  the  obligation  is  a  consideration  moving  from  each  of  the 
contracting  parties  to  the  other;    from  this  obligation  arises      [  705  ] 
an  equity  to  the  wife,  in  several  cases,  without  any  previous  Equity  makes 
agreement  j  as  to  make  good  a  defective  execution  of  a  power,  f^jj^pg^f* 
a  defective  conveyance,  or  supply  the  defect  of  a  surrender  of  powers  for  a 
a  copyhold  estate ;  in  all  which  the  Court  relieves  the  wife,  and  |^r  provi- 
makes  a  provision  for  her,  where  it  is  not  unreasonable  or  in-  *^^  'iSioueh 
juriotts  with  respect  to  others  :    Indeed  in  the  case  of  the  bus-  after  mar- 
band,  marriage,  as  it  is  a  legal  consideration,  so  is  it  an  equi-  "•*^' 
table  one ;  but  then  it  is  not  carried  so  far  in  his  favour  as  in 
hers  $  and  in  the  eases  before  mentioned,  this  Court  would  not 
supply  a  defective  title  for  the  husband ;  at  least  I  have  not 
known  it  done. 

By  the  common  law,  where  a  husband  had  an  inheritable 
estate,  it  was  part  of  the  marriage  contract,  that  the  wife  should 
have  her  dower,  one  species  of  which  was  ad  ostium  eeclesue. 
JUti.  Sect,  S9.  ^  when  the  husband  comes  to  the  churcfa- 
^  door  to  be  married,  after  aiSance  or  troth  plighted  between 
^'  the  husband  and  wife,  he  endows  her,'*  which  implies,  that 
such  endowment  is  before  the  marriage  completely  solemnised ; 
and  though  my  Lord  Coke  says,  such  dower  is  after  the  mar- 
riage solemnized,  this  is  a  mistake.  Also  by  the  Rondsh  ritual 
need  here  before  the  reformation  it  appears,  that  all  marriages 
were  celebrated  ad  ostium  ecclesue;  so  that  it  should  seem  to 
be  incumbent  on  the  husband,  if  he  could  do  it,  to  endow  his 
wife,  and  to  specify  the  dower  upon  the  marriage,  instead  of 
^ich,  the  general  words  of  endowing  mih  aU  his  worldfy 
goods  in  the  office  of  matrimony  now  io  use,  have  come  in ; 
from  whence  it  is  to  be  inferred^  that  dower  isi  and  time  out  of 
vimd  has  beeo^  a  part  of  the  marriage  eontraet,  wiien  it  camo 
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B^TTo  ^'  ^  ^  publicly  solemnized^  and  if  so,  a  right  of  dower  is 
r  *7QQ  1  founded  in  contract,  and  is  therefore  an  equitable  right,  to 
which  a  tenant  by  the  curtesy  has  no  pretence.  For  this  rea- 
son I  cannot  but  wonder  how  it  ever  came  to  be  thought,  that 
a  tenant  by  the  curtesy  was  entitled  to  relief  in  equity  more,  or 
farther,  than  a  dowress ;  and  particularly,  that  a  tenancy  by 
the  curtesy  might  be  of  a  trust  estate,  but  not  dower ;  which 
is  no  less  than  a  direct  opposition  to  the  rule  and  reason  of  the 
law,  allowing  dower  of  a  seisin  in  law,  but  not  a  tenancy  by 
the  curtesy,  because  the  wife  cannot  gain  an  actual  seisin,  but 
the  husband  may ;  which  reason  holds  in  a  trust-estate,  for  the 
wife  cannot  gain  or  compel  a  trustee  to  convey  the  legal  estate 
to  the  husband,  but  the  husband  himself  may ;  therefore,  if 
any  distinction  is  to  be  made,  dower  (one  would  think)  ought 
to  be  preferred  to  curtesy. 

I  admit  the  Lord  Sommers  decreed,  in  SneU  and  CZoy's  case, 
2  Vem.  324.  that  a  tenant  by  the  curtesy  shoidd  have  the 
benefit  of  a  trust-term  attendant  on  the  inheritance,  and  de- 
nied it  to  a  dowress  in  those  of  Lady  Bodmin  and  Vandebendyy 
and  Brawn  and  GibbSj  which  occasioned  such  a  distinction  to 
be  advanced ;  but  it  hath  been  exploded,  or  declared  unreason- 
able, as  often  as  mentioned  ever  since,  and*  the  Lord  Sommers 
himself,  when  the  case  of  Snell  and  Clay  was  urged  iu  that  of 
Brown  and  Gibbs,  as  an  authority  for  a  dowress,  it  being  taken 
for  granted  that  there  was  no  difference  in  reason,  between  the 
case  of  dower  and  that  of  curtesy  :  I  say.  Lord  Sommers  seems 
to  admit  there  was  no  difference ;  for  he  avoided  the  authority 
of  SneU  and  Clay,  by  saying,  that  point  of  a  tenant  by  the 
curtesy's  having  the  benefit  of  a  trust- term,  was  not  debated  in 
that  cause. 
But  as  such  a  distinction  has  been  advanced,  and  the  boun- 
[  707  ]  daries  of  relief  in  equity  to  a  dowress  are  not  fixed,  I  will  en- 
deavour to  find  out,  in  what  particulars  these  boundaries  have, 
or  have  not  been,  already  established ;  and  then  see,  whether 
things  might  not  be  reduced  to  some  certainty,  beginning  with 
such  as  have  been  settled. 
A  dowress  Ursty  A  dowress  shall  not  have  the  benefit  of  a  trust-term 

benefi^*o?a***  attendant  on  the  inheritance,  against  a  (1)  purchaser  (z) ;  this, 

tnut-term  ai^init  an  heir,  or  devisee,  but  not  against  a  purchaser. 

(1)  So,  Swannock  v.  Lyford,  (by    by  the  name  of  Hill  v.  Adams)  Reg. 
some  mistake  reported  in  2  Atk.  S09,    Lib.  B.  1740.  fol.  S37. 


(z)  That  is,  if  the  term  has  been    otherwise  it  will  not  protect  him  against 
assigned  to  a  trustee  for  the  purchaser  3    the  claim  of  dower.  Swannock  v.  Xy« 
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after  different  opinions  of  two  Chancellors  {JtfferyM  and  Somr  \^l^" 
mers)  was  settled  by  the  judgment  of  this  Court,  and  affirmed 
by  the  House  of  Lords  in  the  case  of  Lady  Bodmin  and  Van^ 
debendiff  reported  in  the  Jbridg.  qf  Cases  in  Eq,  219.  where 
the  other  books,  in  which  it  was  then  to  be  found,  are  referred 
to,  and  is  since  reported  in  Preced.  in  Chan.  65.  by  the  name  of 
Lady  Radnor  and  Rotherham,  It  seems,  that  by  the  same  rea- 
son, as  a  dowress  shall  not  have  the  benefit  of  a  trust-term 
attendant  upon  the  inheritance  against  a  purchaser  of  the  legal 
estate,  so  she  shall  have  no  relief  in  equity  against  a  purchaser 
of  the  inheritance  of  a  trust^estate ;  for  in  both  cases  the  pur- 
chaser ought  to  be  safe. 

2dly,  A  dowress  shall  have  the  benefit  of  a  trust-term  atten- 
dant on  the  inheritance,  against  an  heir ;  though  this  was 
denied  in  the  case  of  Brown  and  Gibbs,  Precedents  in  Chan.  97- 
by  the  Lord  SommerSj  and  in  Wray  and  WiUiamSf  151  in  the 
same  book,  by  the  Lord  Keeper  fFright,  (though  contrary  to 
his  own  opinion)  he  thinking  himself  bound  by  the  judgment 
in  the  case  of  Lady  Bodmin  and  Vandebendy.  The  same  ques- 
tion came  afterwards  to  be  considered  by  the  late  Master  of  the 
Itollsj  in  the  case  of  Lcufy  Dudley  versus  Lord  Dudiey,  {Pre^ 
cedents  in  Chan.  241.)  and  upon  great  deliberation,  in  a  solemn 
argument,  he  decreed  for  the  dowress,  as  did  the  Lord  Har^ 
court  in  Higford  and  Higford,  PaschcB  171 1>  (and  not  in 
1710,  as  is  falsely  printed  in  the  Abridgment  qf  Cases  in  [  708  ] 
Equity  219.)  and  upon  a  bill  of  review  brought  in  the  case  of 
(a)  /Fray  and  fViUiams,  and  a  demurrer  thereto  which  was  (a)VideToL 
argued  before  him  18  Feb.  17 11^  he  declared  his  opinion  for  ^'  ^^^* 
the  dowress,  over-ruling  the  demurrer ;  and  afterwards  the  de- 
fendant submitting,  a  decree  was  made  by  consent,  fixing  a  sum 
for  the  arrears  of  dower,  and  giving  her  possession ;  agreeable 
to  Lord  Sale's  opinion  in  Hard.  489,  and  to  all  the  resolutions 
in  the  case  of  tenant  by  the  curtesy ;  so  that  this  point  seems 
settled,  both  as  to  dowresses  and  tenants  by  the  curtesy  (1). 

Next  I  will  consider  the  case  of  dower  of  a  trust,  of  the 
whole  inheritance^  not  against  a  purchaser^  but  an  heir ;  and 
this  in  two  respects  : 

Istf  In  case  of  a  trust  created  by  the  husband  himself;  2d{y, 

(1)  Vide  Duke  of  Hamilton  v.  Lord     Williams,  ante,  1  vol.  137*  Harg.  Co. 
Mohun,  ante,   1  vol.  121.     Wray  v.    Lit.  208.  a.  note. 
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ford,  ub.  sup.,  Amb.  6,  and  Harg.  Co.    567f  10  Ves.  84^.   Doe  v.  HUder,  S 
Litt.  208  a.^  Wynn  v.  Williams,  5  Ves.    B.&/L  782. 
130.  Maundreli  v.  Maundrcll^  7  Ves. 
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luTToiT/     ^^  ^  ^^^^  orcated  by  enotim  penon,  the  aneeslori  or  donor  of 
t»  estate  to  the  husband. 

1^^  Of  a  trust  created  by  the  husband  himself. 
•  OctaToedit  The  first  case  of  this  kind  Colt  and  Coli,  *  1  Chmu  lUp. 
254.  but  the  year  and  folio  of  the  register -book  there  set  down 
are  false  printed;  it  is  the  15  Car.2.foU  794,  and  was  a 
claim  of  dower  of  a  trust  created  by  the  husband  himself,  as  is 
the  case  of  Boitomly  and  Fairfax,  Precede  in  Chan.  336,  and 
i^^lX^^^  ^^^*    ^hat  of  (b)  Amiraie  versus  Jmbrose,  heard  in  this  Court  17i6f 

1  321 

and  affirmed  in  the  House  of  Lords  in  June  17 17*  Where 
In  case  of  a  therefore  the  trust  of  an  inheritance  is  created  by  the  husband 
heritance  ere-  himself,  I  take  it  to  be  settled,  that  the  wife  shall  not  have 
hSbimUilm-  *^^^^^  ^^^  against  the  heir,  nor  against  a  deuiaee,  the  cases  in 
self,  the  wife    reason  being  the  same. 

ahau  not  have  ^  ^^  jd^y,  Whether  the  wife  shall  have  dower  of  a  trust  of 
Secus  where  an  inheritance  created  by  another  person,  as  against  the  heir  or 
ma^' by  devisee,  is  a  very  different  question.  That  the  wife  shall  not 
another  per.     have  dower  of  a  trust  created  by  the  husband,  or  (which  is  all 

son  or  the  v      -  ,  ,    .      *.        .  •  i_ 

husband's  an-  ,^^^)  of  a  purchase  made  by  nim,  m  a  trustee  s  name,  may  be 
T^^OQ  1  reasonable,  since  it  may  be  presumed  to  be  done  with  intent 
^  to  bar  dower,  and  every  man  may  do  as  he  pleases  with  his 
own.  Accordingly  it  has  been  commonly  practised,  for  a  pur- 
chaser to  take  a  conveyance  in  his  own  name  and  in  the  name 
of  another  person  as  trustee,  purposely  to  prevent  dower.  It 
is  said  in  Shower^s  Parliament  Casee  7\,  that  Serjeant  Mayinard 
made  a  long  lease  to  a  servant,  on  purpose  to  prevent  dower} 
and  the  case  of  Bottomly  and  Fairfax  in  the  book  before  men* 
tioned,  seems  to  go  upon  the  act  and  intention  of  the  husband ; 
the  words  being  these,  *'  in  this  case,  it  was  clearly  agreed, 
^'  that  if  a  husband,  before  marriage,  conveys  hu  estate  to 
'^  trustees  and  their  heirs,  in  such  manner  as  to  put  the  I^al 
'^  estate  out  of  him,  though  the  trust  be  limited  to  him  and 
'^  his  heirs,  yet  of  this  trust-estate  the  wife,  after  his  death, 
''  shall  not  be  endowed,  and  this  Court  hath  never  yet  gone  so 
*^  far,  as  to  allow  her  dower  in  such  a  case  x  '^  But  where  there 
is  no  conveyance  to  trustees  by  the  husband  in  order  to  put  the 
legal  estate  out  of  him,  and  the  equitable  interest  (which  in 
this  Court  is  taken  for  the  whole)  descends  or  comes  to  the 
husband  from  another,  who  cannot  be  presumed  to  have  lodged 
the  legal  estate  in  trustees  to  prevent  dower  out  of  the  estate  of 
a  future  cestui  que  trust  (perhaps  one  not  then  born,)  this  seems 
to  differ  in  reason,  and  does  so  by  the  authorities :  I  find  no 
resolution  against  dower  in  such  case,  but  on  the  contrary  some 
allowing  that,  as  well  as  tenasiey  by  the  cnrtesfi 
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The  firit  is  a.  very  strong  one,  detennined  upon  great  deH*  gJJJj^,^ 
beratioQ,  and  with  great  perseverance  in  opinion )  for  it  came 
no  less  than  fire  tiroes  before  the  Court  in  one  shape  or  another ; 
it  is  very  imperfectly  reported  in  all  the  printed  books^  though 
best  in.the  Preced.  in  Chan.  250^  but  hadi  not  been  thorooghly 
understood ;  I  took  it  out  of  the  register's  book  which  cannot  de* 
ceive ;  the  case  was  thus :  Henry  Robmion,  for  a  valuable  con« 
sideration,  agreed  to  assure  the  manor  of  J9inlon,  and  othev 
lands  in  the  county  of  Yorky  to  Henry  his  eldest  son  in  fee ) 
but  falling  into  trouble  for  counterfeiting  a  patent  under  tha 
great  seal,  conveyed  the  estate  to  John  his  younger  son  in  fee, 
to  prevent  a  forfeiture,  and  the  younger  son  executed  a  deela^ 
ration  of  trust  to  the  Esther,  who  being  afterwards  freed  from 
his  troubles,  conveys  the  estate  to  his  eldest  son,  and  dies ;  the 
eldest  son  dies,  leaving  a  widow  (the  plaintiff)  and  no  issue, 
whereby  the  younger  brother  became  his  heir;  against  whom  i 

the  plaintiff  brought  her  writ  of  dower,  and  a  bill  in  this  0>urt, 
to  set  aside  the  conveyance  made  to  the  defendant,  as  an  im« 
pediment  at  law  to  the  recovery  of  her  dower.  The  Court 
thought  this  a  case  fit  to  be  maturely  considered,  and  ordered 
it  to  be  stated  by  one  counsel  on  each  side.  On  the  6th  of  May 
1653,  the  caiise  came  to  be  heard  on  a  case  so  stated,  which 
was,  in  substance,  as  I  have  mentioned,  and  concludes  thus  : 

*^  So  that  upon  the  whole  matter,  the  case  upon  the  bill, 
^'  answer,  and  proofs,  will  fall  out  to  be,  that  Henry  the  father 
''  being  cestui  que  trust  in  fee,  conveyed  to  Henry  the  son  (i*  e. 
*^  eldest  son)  and  his  heirs,  and  Henry  the  son  died ;  now 
''  whether  the  wife  of  the  son  (the  interest  in  law  being  still  in 
"  the  trustee,  that  is  the  younger  son)  shall  be  holpen  to  dower 
"  in  equity,  is  the  single  question  ?  whereupon  the  Court  is 
*^  of  opinion,  that  there  is  good  ground  to  set  aside  the  said 
'^  deed  made  to  John  the  youngest  son,  and  that  the  plaintiff 
'^  should  have  her  dower  out  of  the  said  manor  of  JBin^ott,  and  [711] 
^^  other  the  lands  conveyed  to  the  plaintiff's  husband  and  his 
^^  heirs,  for  the  time  to  come,  and  to  the  arrears  there<tf  from 
^^  the  death  of  her  husband :  '*  and  it  was  decreed  accordingly, 
unless  causcj  the  defendant  then  making  default.  On  the 
13th  of  the  same  month  (being  the  time  appoihted  for  that 
purpose)  the  defendant's  counsel  coming  to  shew  cause,  on 
hearing  counsel  on  both  sides,  it  was  decreed,  that  the  deed  to 
the  younger  son  should  be  set  aside,  as  against  the  plaintiff,  and 
not  given  in  evidence  at  law,  and  that,  as  to  the  arrears  of 
dower  the  plaintiff  should  resort  to  the  Court  for  farther  diree- 
tions^  afkcr  a  trial  at  law  j  which  being  accordingly  had,  the 
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^1^^'  **  deed  was  notwithstanding  the  decree,  gtven  in  evidence,  and 
the  plaintiff  nonsuited ;  whereupon  on  the  9th  of  October  1654^ 
she  applied  again  to  the  Court,  and  prayed  a  commission  to  set 
out  her  dower,  that  proceedings  on  the  non-smt  might  be  stayed^ 
that  she  might  have  her  costs  at  law  and  in  this  Court,  and  that 
the  defendant  and  his  attorney,  who  insisted  on  giving  the  deed  in 
evidence  at  the  trial,  might  stand  committed ;  vrhich  was  ordered 
accordingly,  unless  cause  shewn  to  the  contrary  on  the  28th  of 
Naoember  following ;  at  which  time,  upon  hearing  counsel  on 
both  sides,  the  order  of  the  9th  of  October  was  made  absolute. 
I  observe,  notwithstanding  the  deed  to  the  eldest  son  was 
upon  an  agreement  fbr  a  valuable  consideration,  yet  in  all 
likelihood  it  was  so  worded,  as  to  exclude  giving  the  considera- 
tion in  evidence ;  or  there  was  some  other  objection  made, 
whereby  it  could  not  prevail  at  law  against  the  deed  to  the 
[  712  ]  younger  son,  though  that  was  voluntary;  and  accordingly  it 
was  taken  for  granted  by  the  counsel  on  both  sides,  and  by 
the  Court,  that  the  law  was  against  the  plaintiff;  for  which 
reason  she  was  nonsuited  upon  the  trial;  and  yet,  notwith- 
standing there  was  no  legal  seisin  in  her  husband,  she  had  her 
dower  by  the  lud  of  this  Court.  This  seems  a  great  authority 
for  dower  out  of  a  trust-estate  of  inheritance,  and  was  very 
much  relied  on  by  the  late  Master  qf  the  Rolls,  in  his  argument 
of  the  case  of  Lady  Dudley  and  Lord  Dudley  ;  for  afker  taking 
notice  of  it,  he  says,  '^  though  this  was  much  contested,  yet 
^  equity  prevailed ;  and  though  the  time  in  which  it  was  ad- 
'^  judged,  may  be  objected,  yet  were  f  they  (meaning  the  then 
'^  Commissioners  of  the  Great  Seal)  learned  men,  who  deli- 
^'  berated  well,  and  pronounced  their  decrees  according  to  their 
'^  oaths,  and  according  to  justice  and  equity."  Precedents  in 
Oumc.  250.  This  resolution  of  Fletcher  and  Rolnnscn  does  not 
stand  alone ;  for  at  the  end  of  the  case  of  Otway  and  Hudson, 
decreed  by  the  Lord  Cowper,  27  October  1706,  2  Vem.  585, 
The  widow  of  ^^  ^^  ^^d,  that  the  widow  of  a  cestui  que  tnut  of  a  copyhold 
ttie  cestui  que  estate  ought  to  have  her  widow's  estate  (i.  e.)  customary  dower, 
P^bold  esute  as  if  her  husband  had  the  legale  estate  in  him ;  and  a  husband 
free  bench  as  ^^ht  to  have  a  tenancy  by  the  curtesy  of  a  trust,  as  well  as 
well  as  if  her    of  a  legal  estate.'  And  as  dower  is  more  favoured  in  law, 

husband  had  i        j> 

the  legal         reason,  and  equity,  than  curtesy,  therefore  every  precedent  for 

*•***••  tenant  by  the  curtesy  of  a  trust,  is  an  authority  for  dower  of  a 

trust.    The  case  of  Sweetapple  and  Bindon,  2  Vem.  536.  is 

thus :  a  woman  bequeathed  300/.  to  be  laid  out  in  land  and 

t  The  Commissioners  lor  the  custody  of  the  Great  Seal  at  that  time  were 
Widdringtan,  Whitlock  and  Lisle.    Vide  Whithck's  Memoirs,  sub  anno  1054. 
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settled  to  the  use  of  her  daughter  with  a  remainder  over ;  the     ^*!JIJJ^* 

daughter  married  the  plaintiff,  by  whom  she  had  a  child,  she 

and  the  child  died,  and  the  money  not  being  laid  out,  on  a     L  '1^  J 

bill  brought  by  the  husband,  the  Lord  Cowper  decreed   the 

money  to  be  considered  as  land,  and  the  plaintiff  to  be  tenant 

by  the  curtesy.    In  that  of  (a)  fTatts  and  Bali,  cited  imper-  (a)  See  roU. 

fectly  2  Vem.  681,  as  determined  by  the  Lord  Cowper  in  1708,  „  hJJ?2i?ed. 

where  the  inheritance  was  in  trustees  for  payment  of  debts, 

the  surplus  to  the  testator's  two  daughters  equally  in  fee ;  he 

decreed  the  husband  of  one  of  the  daughters  to  be  tenant  by 

the  curtesy  of  that  daughter's  moiety ;  and  there,  according  to 

a  full  report  I  have  of  the  case,  the  Lord  Cowper  declared, 

that  the  husband  ought  to  be  tenant  by  the  curtesy,  and  the 

rather,  as  he  thought  lus  wife  seised  of  a  legal  estate,  and  had 

reason  to  think  so,  she  being  in  possession ;  but  this  appears  to 

be   only  an   additional    reason  for  decreeing  the  tenancy  by 

the  curtesy,  since  his  Lordship  laid  down  the  rule  generally, 

that  trusts  are  to  be  governed  by  the  same  law,  and  are  within 

the  same  reason,  as  legal  estates ;  and  if  there  were  not  the 

same  rule  of  property  in  all  courts,  things  would  be  at  sea, 

and  there  would  be  the  utmost  uncertainty;   which   general 

position  extending  to  the  case  of  dower,  as  well  as  tenant  by 

the  curtesy,  may  be  reckoned  an  authority  for  the  one,  as  well 

as  the  other.    That  trusts  and  legal  estates  are  to  be  governed 

by  the  same  rules,  is  a  maxim  which  has  obtained  universally  ; 

it  is  so  in  the  rules  of  descent,  as  in  GaveUcbid  and  Borough' 

English  lands,  there  is  a  (b)  possessio  frairis  of  a  trust,  as  well  (5]  i  inst.  14. 

as  of  a  legal  estate;  the  like  rules  in  limitations,  and  also  of  ?*  *  ^®'  ^^*' 

barring  entails  of  trusts,  as  of  legal  estates.     I  believe  there  is 

no  exception  out  of  this  general  rule,  nor  indeed  is  there  any 

reason  there  should;  and  it  would  be  impossible  to  fix  the 

boundaries,  and  shew  how  far,  and  no  farther  it  ought  to  go  ; 

perhaps  in  early  times,  the  necessity  of  keeping  thereto  was 

not  seen,  or  thoroughly  considered. 

Perkins  (who  wrote  before  the  statute  of  uses)  fo,  (c)  69,    [  714  1 
says  there  shall  be  no  dower  of  an  use;  but  to  shew  that  he  .  .  .  ^.^ 
took  it  a  tenant  by  the  curtesy  stood  upon  the  same  foot  as  a 
tenant  in  dower,  fo.  199,  (d)  he  says,  that  there  shall  be  no  (iQ  ^45;. 
tenant  by  the  curtesy  of  an  use;  probably  the  other  books, 
where  the  same  thing  is  said,  may  be  taken  from  this  authority : 
but  it  is  to  be  observed,  that  this  might  possibly  be  said  with 
regard  only  to  demand  of  dower  at  law,  and  not  in  a  court  df 
equity;  but  however,  if  the  opinion  that  a  wife  should  not  be 
endowed  of  a  trust,  has  been  in  former  times,  taken  generally. 

Vol.  II.  2  N 
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#A]iKf  ».     yet  that  which  has  for  a  long  time  prevailed  is,  that  trust* 
estates  ought  to  have  the  same  properties,  and  be  governed  by 
the  same  rule?,  as  legal  estates. 
M  ^^*  ^'         A|  to  th^  preamble  to  the  statute  of  (a)  uses,  which  recites^y 
'^  that  by  uses  men  lost  their  tenancies  by  the  curtesy,  and 
*'  women  their  dowers,''  there  is  room  to  think  these  words 
eilght  not  to  be  taken  in  a  general  sense ;  for  the  uses  cmn- 
plained  of  were  such  as  were  created  by  fraudulent  assurance^ 
9nd  were  secret;  but  supposing  all  uses,  before  the  atatute, 
were  thought  to  bar  tenants  by  the  curtesy,  and  dower,  even 
in  equity  as  well  as  law,  yet  it  will  not  follow,  at  this  t;me  of 
day,  that  trusts  or  equitable  interests  are  now  tp  be  considered 
as  they  were  then.    Besides,  as  to  authorities  for  dower  out 
A  dowress       of  tnist-est&tes,  it  is  admitted  that  a  dowress  shall  have  the 
in  eq^ty'a-^^  bcu^t  of  a  trust*term  attendant  upon  an  inheritance,  and  yet 
sainstatrust-  it  cannpt  be  in  reason  distinguished,  why  a  dowress  shall  not 
ant  on  the  in-  ^^^^  ^^  benefit  of  a  trust  of  the  whole  inheritance.     It  has 
heriunce.        indeed  been  said,  that  in  the  one  case  the  dower  by  law,  had 
attached  on  the  ifiheritance,  which  attracts  the  term ;  whereas 
in  the  other  the  wife  has  no  legal  right  at  all ;  but  this  seems 
[715]     tobea  difference  in  words  only;  for  why  should  her  dower 
out  of  the  inheritance  give    her  the  benefit  of  a  trust*term, 
when  by  law  she  cannot  have  her  dower,  during  the  term  ? 
why  should  equity  assist  the  dowress  in  the  one  'case   more 
than  in  the  other,  when  at  law,  without  the  md  of  equity,  she 
cannot  have  title  in  either  ?  why  should  a  dowress  ha%'e  the 
aid  of  equity  to  be  endowed  out  of  a  trust-term  more  than  of 
a  trust  of  inheritance  ?  nay,  after  a  judgment  in  dower,  with  a 
ceuet  executio  during  the  term  (as  it  must  be ;)  if  she  bath 
dower  out  of  the  tnist-tesm,  she  has  it  in  direct  contradiction 
to  the  judgment  upon  which  she  founds  her  claim,  where  she 
comes  after  judgment,  as  the  cases  generally  have  been  ;  this 
is  the  observation  of  the  Lord  Sommers  in  the  case  of  Brown 
and  Gibbs  before  cited,  where  his  Lordship  says,  that  it  would 
be  relieving  her   against  the  very  judgment  upon  which  she 
founds  her  right  to  relief;  and  yet  hath  obtained,  and  is  a 
point  now  settled. 

But  after  all  these  reasons  and  authorities,  I  must  declare, 
that  I  would  not  take  upon  myself  to  determine,  whether  a 
wile  should  have  dower  out  pf  a  trust  of  inheritance,  where  it 
is  created  not  by  the  husband,  but  some  other  person,  ^d 
no  time  limited  for  conveying  the  legal  estate;  when  tbi|t 
comes  to  he  the  case  it  will  be  time  enough  to  do  it;  imji 
the  present  very  much  differs,  ^^m  the  common  caie  of  twt- 
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estates,  iu  that  there  is  a  time  limited  for  conveying  the  legal      g^^^^^^* 
estate,  and  that  time  come  in  the  life  of  the  plaintiff's  hus-  ^^  ^.^^^  ^^ 
band;  this  makes  it  clear  for  dower,  upon  a  principle  well  a  tenant io 
known  and  established  in  this  Court,  that  where  an  act  is  to  be  i^  ^i^nm  the  ' 
done  by  a  trustee,  that  is  to  be  looked  upon  as  done  which  {f^*^g"'|^o£* 
ought  to  be  done,  consequently  the  estate  directed  to  be  con-  theduoordi- 
veyed  to  the  plaintiff's  husband  ought  to  be  considered  as  ac-  conveyed  at 
tually  conveyed  to,  and  vested  in  him:  and  then  the  plaintiff  **"  *5«,?'! ^1, 

,      ,  "^      .  ,  ,  -  .  and  he  living 

nath  a  right  to  dower  out  of  it.  to  that  ai^e,  ii 

*  2dly,  Suppose  the  legal  estate  is  not  to  be  considered  as  con-  ^"^'J^.^  ^ 
veyed  t6  the  plaintiff's  husband,  by  reason  ot  the  mortgage 
standing  out  unsatisfied  during  his  life,  yet,  liowever,  the  hus-  L  / 1^  J 
band  was  undoubtedly  entitled  to  redeem  the  mortgage,  and 
then  the  other  point  before  mentioned  is  to  be  considered, 
whether  the  plaintiff,  being  the  widow  of  a  person  entitled  to 
the  equity  of  redemption  of  a  mortgage  in  fee,  hath  a  right  to 
redeem  upon  account  of  dower  ? 

That  a  dowress  shall  have  redemption  of  a  mortgage  for 
years  is  a  point  settled ;  and  as  that  was  never  doubted,  so 
neither  has  the  Court  ever  distinguished  it  from  the  case  of  a 
mortgage  in  fee*  The  Lord  Sommers^  in  the  case  of  Brcwn 
and  Gibbs,  seems  to  admit,  that  a  dowress  may  redeem  a  mort- 
gage ;  and  gives  a  reason  for  it,  which  goes  to  a  mortgage  in 
fee  as  well  as  for  years ;  he  says,  "  a  mortgage  is  looked  upon 
'^  as  a  personal  contract,  and  the  mortgagee  has  no  interest 
''  beyond  his  money.''  In  that  of  Hitclwi  and  Hiichin,  Pre^ 
cedents  in  Chan.  133.  though  it  was  a  mortgage  for  years,  yet 
the  Lord  Keeper  Wright  does  not  distinguish,  but  (speaking 
to  the  counsel)  says  generally,  *'  you  do  not  pretend  but  a 
'^  dowress  is  to  be  relieved  against  a  satisfied  mortgi^e : '' 
Now  the  case  of  a  satisfied  or  an  unsatisfied  mortgage  differs 
only  in  this;  in  the  one  the  Court  gives  the  dowress  relief 
absolutely,  in  the  other,  upon  terms  of  keeping  down  a  third 
of  the  interest,  or  paying  a  third  of  the  principal ;  though 
as  to  the  mortgagee,  the  dowress  must  pay  the  whole  money, 
and  hold  over  for  the  residue.  The  case  of  Palms  and  Doabg^ 
Precedents  in  Chan.  137,  was  a  mortgage  for  years,  (though 
not  so  reported)  but  the  question  is  there  stated  generally, 
whether  a  dowress  had  a  right  to  redeem  a  mortgage  ?  and  the 
same  Lord  Keeper  declared  it  to  be  his  opinion  that  she  had.  [  717  ] 
I  see  no  reason  for  a  difference  between  a  mortgage  in  fee  and 
for  years,  as  to  the  dowress's  redeeming  in  a  court  of  equity ; 
the  interest  in  the  mortgage-money  and  the  equity  of  redemp* 

tion  is  the  same,  whether  it  be  for  years,  or  in  fee ;  the  mort- 

2n2 
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Button  ^^^  '^^  ^^^  cases  is  personal  estate,  goes  to  the  executor,  and 
not  to  the  heir ;  the  equity  of  redemption  in  both  goes  to  the 
heir,  not  to  the  executor ;  however,  there  are  authorities  a  pori, 
or  rather  a  fartwri,  that  a  mortgage  in  fee  shall  no  more  pre- 
clude a  dowress,  than  one  for  years.  In  the  case  of  Thorn  and 
Thorn,  1  Vent.  182,  183.  it  was  twice  held  by  the  Lord  Keeper 
North,  that  a  mortgage  in  fee  was  a  revocation  only  pro  tanto, 
of  a  voluntary  settlement  with  power  of  revocation ;  and  in 
that  of  Hall  and  Dunch,  I  Vernon  329,  it  was  held  by  the 
then  Master  of  the  Rolls,  that  a  mortgage  in  fee  was  a  revoca- 
tion only  pro  tanto,  of  a  devise ;  which  last  coming  upon  an 
appeal  before  the  Lord  Keeper  North,  1  Vern.  342,  he  affirmed 
the  decree  for  this  reason  (says  Mr.  Vernon)  because  the  intent 
of  the  mortgagor  could  be  only  to  supply  his  preseiit  occasions, 
«  *by  borrowing  money,  which  is  pretty  near  the  same  reason  as 

was  given  by  the  Lord  Sommers  in  the  case  of  Brown  and 
Gibbs,  and  is  equally  applicable  to  mortgages  in  fee  or  for 
years;  the  like  reason  is  given  in  the  case  of  the  Earl  of  Lin- 
coln and  Rolle,  Parliament  Cases  156,  where  it  was  admitted 
by  the  counsel  on  both  sides,  that  a  mortgage  in  fee  was  not  a 
revocation  of  a  devise;  say  the  counsel  for  the  appellant, 
because  in  equity  the  mortgage  does  not  make  the  estate 
another's :  and  the  counsel  for  the  respondent,  because  a 
mortgage  is  not  an  inheritance  but  a  persona]  estate. 
•  Now  surely  if  a  devisee  who  is  a  mere  volunteer,  or  if  a 
grantee  with  a  power  of  revocation,  who  is  a  volunteer  to 
the  utmost  degree,  shall  in  equity  be  entitled  lo  the  redemption 
of  a  mortgage,  a  fortiori  shall  the  dowress  be  so :  the  law  is 

[  718  ]  as  much  against  the  devisee  as  against  the  dowress;  yet 
equity  interposes  in  favour  of  the  devisee,  a  mere  volunteer, 
relieving  against  a  revocation  by  the  devisor ;  and  this  too, 
when  by  making  a  mortgage  in  fee,  and  limiting  the  redemp- 
tion to  him,  and  liis  heirs,  he  hath  in  some  sort  declared  his 
intention,  that  the  mortgaged  premises  shall  go  to  his  heirs, 
and  not  to  the  devisee.  Besides,  in  case  of  a  devise,  any  act 
done  to  put  the  estate  into  another  plight  than  it  was  at  the 
time  of  the  devise,  is  (regularly)  a  revocation,  though  probably 
not  so  intended  by  the  devisor,  as  was  held  in  that  case  of  the 
Earl  of  Lincoln  and  Rolle ;  this  therefore  seems  to  be  much 
stronger  against  the  interposition  of  the  Court  than  that  of  a 
wife,  who,  in  respect  to  dower,  is  not  a  mere  volunteer,  but 
founds  herself  upon  the  marriage  contract,  or  however,  in  the 
several  instances  before  mentioned,  is  relieved  where  a  mere 
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volunteer  is  not ;  and  therefore  a  dowress  ought,  a  fortiori,  to      BAWKg  v. 
have  the  redemption  of  a  mortgage  in  fee,  rather  than  a  de- 
visee ;  especially  if  it  be,  as  this  case  is,  of  a  mortgage  not 
made  by  the  husband  himself,  but  by  the  donor  of  the  estate. 

How  far  these  reasons  and  authorities  in  case  of  dower  out 
of  an  equity  of  redemption  of  a  mortgage  in  fee,  will  weigh 
in  that  of  dower  out  of  a  tmst  of  the  inheritance  against  the 
heir,  may  be  considered  when  that  question  comes  before  the 
Court.  Indeed  in  Hobinson  against  Tongj  heard  before  the 
late  Lord  Chancellor  (6  Nov.  1 730.)  the  case  appeared  to  be 
the  same,  viz.  that  of  a  widow  claiming  dower  out  of  an 
equity  of  redemption  on  a  mortgage  in  fee,  not  made  by  the  • 
husband  himself;  which  was  insisted  to  be  the  same  with 
dower  of  a  trust  of  the  inheritance ;  and  the  case  of  Ambrose 
and  Ambrose  before  mentioned  was  cited,  where  dower  of  a 
trust-estate,  created  by  the  husband  himself,  was  denied;  [  719  ] 
though  it  was  admitted,  there  might  be  a  tenancy  by  the 
curtesy  of  it ;  this  the  Lord  King  thought  a  groundless  dis- 
tinction, but,  without  attending  to  the  difference  between  a 
mortgage  and  a  trust,  or  observing,  that  in  the  case  of  Ambrose 
and  Ambrose  the  trust  was  created  by  the  husband  himself,  and 
in  that  before  him,  the  mortgage  was  made,  not  by  the  husband, 
but  by  his  brother  (of  whom  the  husband  purchased  the  equity 
of  redemption;)  he  says,  the  best  way  is  stare  decisis;  but 
however,  did  not  determine  the  point  against  the  dowress ;  for 
by  the  decree  it  appears,  that  the  estate  in  mortgage  upon  / 
which  the  question  arose  is  directed  to  be  sold,  and  the  Master 
to  inquire,  whether  the  defendant  the  widow  be  dowable  of 
any  estate  of  her  husband's ;  and  if  she  be,  the  Master  to  put 
a  value  upon  her  dower,  which  is  to  be  paid  out  of  the  money 
arising  by  the  sale,  preferable  to  her  husband's  creditors,  except 
the  mortgagee,  and  an  annuity  charged  on  the  estate  subject  to 
which  the  husband  purchased  (1). 

I  do  not  }cnow,  nor  can  find  any  instance,  where  a  dower 
of  an  equity  of  redemption  was  controverted,  and  adjudged 
against  the  dowress ;  and  as  there  are  authorities  in  cases  less 
favourable,  therefore  1  declare,  that  the  plaintiff  being  the 
widow  of  the  person  entitled  to  the  equity  of  redemption  of 
this  mortgage  in  question  (which  was  a  mortgage  in  fee)  h^^th 
a  right  of  redemption ;  and  accordingly  decree  her  the  arrears 
of  her  dower  from  the  death  of  her  husband,  she  allowing  the 


(1)  Reg.  Lib.B.  1730.  fol.  142. 
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BAiim  9.     Uiird  of  Uw  interest  of  the  mortgage-money  uniatisftcd  %t  tbit 
^^"**'*      time,  and  her  dower  to  be  set  out,  if  the  parties  differ  (2). 


(3)  However  it  is  now  settled  that  n«y  General  v.  Scott,  Ca.  Temp.  Talb. 

a  wife  shall  not  be  endowed  of  a  trust  isa  Godwin  v.  Wintmore, « Aik.  5ft5. 

estate  of  inheriunce,  or  of  an  equity  of  Burgess  v.  Wheats,  I  Black.  Rcp- 158. 

redemption  of  a  mortgage  in  fee,  Chap-  161  (z).    Diroii  v.  iSavUfe,  I  Uro.  U  C. 

{i»  V.  CAop«n,post.  8  vol.229,  il^or-  326 (y). 


(«)  S.  C.  1  Eden,  177-  386.    So,  a  widow  shall  not  have  free- 

(y)  Curtis  v.  Oitrrts,  3  Bro.  C.  C.    bench  of  a  trust  estate  of  a  copyhold, 
630.   D'Arcy  v.  Blake,  2  fclch.  &  L.     Forder  v.  ITadc,*  Bro.  C.  C.  521. 
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WILLIAM  COWPER,  Esq.  Cousin  and  Heir  of 

Cowper  only  Son  of  the  late  Earl  Cowper  by  his  irst  Wife, 
and  eldest  Son  of  Spencer  Cowper,  who  was  Uncle  and 
Heir  of  the  same  William  Cowper ;  THEODORA  COWPER 
Widow  and  Administratrix  of  Spencer  Cowper^  Esq;  JOHN 
COWPER  and  ASHLEY  COWPER  his  younger  Sons, 
and  MARTIN  MADAN  and  JUDITH  his  Wife  the  only 
Daughter  of  the  said  Spencer  Cowper,  Plaintiflb ; 

WILLIAM  EARL  COWPER,  Son  and  Heir  of  the  late  Earl 
Cowper  by  the  late  Countess  his  Wife,  THOMAS  WOOD- 
FORD surviving  Executor  of  the  late  Earl,  SIR  WILLIAM 
HUMPHREYS  and  ORLANDO  HUMPHREYS,  Executors 
of  Mary  Booth  surviving  Executor  of  Robert  Booth, 
THOMAS  POWELL  and  WILLL\M  POWELL,  Executaia 
of  Samuel  Powell  a  Trustee  named  in  Mr.  Booth's  will,  and 
also  another  of  his  Executor  ,  Defendants. 

?Kq.  Cn  Ab.  This  case,  as  it  is  very  extraordinary,  so  it  is  of  a  large  com- 
U(L^.  I.       P^^i  ^^  ^^^^y  P^^  requiring  consideration,  I  must  therefore 

llft^  arrumeiit 

of  Sir  Joitph  Jckyll  MMtcr  of  thjB  ^odli* 
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neeessarilf  take  up  some  time  in  statin^^  observing,  and  argitmg  £trio!wpit. 
t^pon  it,  for  maintaining  the  judgfnent  that  I  shall  give. 

Robert  Booth  a  freeman  of  London,  seised  of  a  small  real^ 
and  possessed  of  a  large  personal  estate,  had  one  only  child 
named  Judiih,  who  intermarried  in  her  father's  life-time  with 
William  Cowper,  Bsq.  afterwards  Earl  Cowper,  and  had  issue 
by  htm  only  one  son  named  IViUiam. 

On  the  5  th  of  July  1690,  Mr.  Booth  made  his  will,  whereby, 
«fter  making  provision  for  his  wife,  in  lieu  of  what  she  might 
claim  by  the  custom  of  London,  he  takes  notice,  that  he  had 
before  given  his  daughter  5000/.  upon  her  marriage,  which  he 
did  not  intend  to  be  in  full  of  her  orphanage  part,  and  there* 
fore  makes  a  farther  provision  for  her  in  these  words,  *^  I  do 
^^  farther  give  and  bequeath  4300/.  unto  Mr.  Samuel  Powell, 
^*  upon  this  special  trust  and  confidence,  that  he  shall,  with  all 
^'  convenient  speed,  lay  out  the  4500/.  in  the  best  manner  he 
*^  can,  in  the  purchase  of  lands  and  tenements  of  inheritance, 
''  to  be  conveyed  and  settled  to  him  upon  the  several  uses, 
*^  intents  and  purposes  herein  after  mentioned,  that  is  to  say^ 
'^  in  trust  for  and  to  the  use  of  my  son  and  daughter  fFUUartt 
'*  Cowper,  Esq.  and  Judith  his  wife  fofr  the  term  of  their  lives^ 
*'  and  after  the  decease  of  my  daughter,  then  to  the  child  Of 
*^  children  of  her  body  hereafter  to  be  begotten  share  and  share 
''  alike,  and  for  want  of  such  issue,  then  to  my  grandson 
*'  fnUiam  Cowper  and  his  heirs  fof  ever."  He  farther  by  his 
will  charged  some  annuities  upon  a  leasehold  house  he  had  in 
St.  Helenas,  London,  gave  several  legacies,  and  devised  the 
small  real  estate  he  had  to  his  cousin  Titomas  Heirdson  for  life, 
with  remainder  over,  and  then  gives  all  the  residue  of  his  [  722  ] 
estate,  not  before  disposed  of,  to  his  daughter,  desiring  that  « 

what  it  should  amount  to  over  and  above  the  4500/.  might  be 
laid  out  with  the  4500/.  to  the  same  end,  and  for  the  same 
uses,  as  are  in  that  (the  above  recited)  clause  expressed,  and 
made  the  said  Mr.  Powell,  his  wife  Mary  Booth,  and  hh 
daughter  Jttdith  Cowpef,  his  executors. 

On  the  1  November  1690,  Mr.  Booth  died,  and  the  three 
executors  joined  in  the  probate  of  the  will,  but  Mr.  Cowpef 
(in  right  of  his  wife)  acted  as  e?tecutor,  and  possessed  the  per^ 
sbtial  estate. 

On  the  16th  of  June  1692  my  Lord  Cowper  (then  fTilHam 
Cowper,  Esq.)  executed  a  declaration  of  trust,  whereby,  after 
reciting  the  will,  and  that  he  in  right  of  his  wife  (the  heir  and 
re»duary  legatee  of  Mr.  Booth)  had  received  of  Mr.  BooIVb 
personal  estate  (mchiding  a  mortgage  theil  unpaid  on  Itads  m 
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Eiul  c' vr  ^'  G^o^^^^^f^^)  assets  above  all  debts  and  legacies,  suffident  to 
answer  the  45001.  and  that  he  had  lately  purchased  an  estate 
at  Standon  in  Hertfordshire  for  3400L  he  declared  that  estate 
was  bought  by  him  with  the  money  arising  out  of  Mr.  BoaiVs 
personal  estate,  and  was  to  be  taken  as  part  of  the  4500L 
and  that  he  had  taken  a  conveyance  to  himself,  to  the  intent, 
that  as  soon  as  the  whole  purchase  for  the  said  4500/.  could 
be  completed,  he  and  his  heirs  should  settle  and  convey  the 
same  according  to  the  true  intent  of  the  will,  or  as  near  as 
might  be  at  the  time  of  such  settlement,  and  that  in  the  mean 
time,  the  rents  and  profits  should  be  received  by  such  persons 
respectively,  as  would  in  right  and  justice  be  entitled  thereto, 
in  case  such  conveyance  were  made. 

On  the  5  th  of  Jufy  1697  my  Lord  Cowper  executed  a  de* 
claration  of  trust  of  three  fifths  of  other  lands  purchased  by 
him,  wherein,  taking  notice  that  he  had  deposited  the  former 
[  723  ]  declaration  of  trust  in  the  hands  of  Mr.  Powell,  he  declared 
the  trust  of  the  three  fifths  of  those  lands  in  the  same  manner 
as  he  had  declared  that  of  the  other  lands,  and  having  sold 
part  of  the  other  lands,  he  declared  that  the  three  fifths  of 
those  lands  with  the  lands  unsold  of  the  first  purchase,  did  ex- 
ceed the  value  of  4500L  as  they  really  did.  lliis  declaration 
was  also  deposited  with  Mr.  Powelly  and  both  were  found 
among  his  papers,  as  appears  by  the  answers  of  his  executors* 
In  1697,  or  1698,  William  Q)wper  the  son  died  an  infant 
of  tender  years,  and  in  April  1 705  died  Judith  the  mother. 

On  the  6th  of  November  1722  the  late  Earl  Cowper  made 
his  will,  and  after  subjecting  his  real  and  personal  estate  to 
divers  charges,  and  to  debts  and  legacies,  he  devised  hb  real 
estate  to  the  defendant  the  present  Earl  for  life,  remainder  to 
his  executors,  as  trustees  to  preserve  contingent  remainders, 
remainder  to  the  defendant's  first  and  other  sons  in  tail  male 
successively,  and  after  several  like  remainders  to  Spencer  Cow- 
per his  youngest  son,  and  every  other  son  to  be  begotten,  for 
life,  and  their  first  and  every  other  son  successively  in  tail 
male,  he  limited  a  remainder  to  his  brother  j^pencer  Cowper 
for  life,  remainder  to  the  plaintiffs  fFtUiamf  John  and  Ashley 
Cowper  and  every  after-born  son  of  his  brother  Spencer 
Cowper  for  life,  and  to  their  first  and  every  other  sons  succes- 
sively in  tail  male,  with  proper  limitations  to  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the  right  heirs  of 
the  Earl.  By  a  codicil  of  the  same  date  with  the  ^vill,  he  be- 
queathed the  residue  of  his  personal  estate  to  his  executors,  in 
trust  to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to  the 
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same  uses  as  he  before  had  devised  his  real  estate,  and  so  as  ^^^^^ 
they,  and  all  the  lands  he  was  then  seised  of,  might  go  with     ^  j^j  -i 
the  honour,  and  made  his  brother  Spencer  Cowper  and  the  de- 
fendant fFoo€^ford  his  executors. 

On  the  10th  of  October   1723,  Lord  Cowper   died,   soon 
after  which  both  the  executors  proved  the  will,  and  on  the  16th 
of  November  following,  they  filed  their  bill  against  the  pre- 
sent Earl  Cowper,  the  late  Countess,  Lady  Sarahj  Lady  Jinne 
and  Spencer  Cowper,  (the  late  Earl's  younger  children)  and 
against  fFUliam,  John  and  Ashley  Cowper,  three  of  the  plaintifis 
in  this  cause,  in  which  my  Lord's  will  being  recited  verbatim,  it 
is  alleged,'  that  the  plaintiffs  were  unwilling  to  meddle  with 
any  of  the  estate,  but  what  was  of  absolute  necessity  for  the 
funeral  and  other  immediate  occasions  :  but  it  being  necessary 
to  take  some  money  for  those  purposes,  the  plaintiff  Spencer 
Camper,  on  the  15th  of  October  1723,  in  the  presence  of  Mr. 
TFoodfofd  and  Mr.  Sydenham  (the  late  Earl's  steward)  took  out 
of  an  escritoir  in  my  Lord's  house  in  George»8treet  16701.  in 
bank-bills,  of  the  disposition  whereof   the  bill  gives  an  ac- 
count, and  that  since,  (viz.)  on  the  20th  of  the  same  October, 
the  plaintiffs  went  to  Cobie^green,   my  Lord's   house  in  the 
coimtry,  and  in  Mr.  Sydenham*^  presence,  opened  a  bureau  of 
the  testator's,  took  thereout  187{.  12«.  6d.  ^.  which  was  paid 
to  the  Countess,  and  that  all  the  rest  of  his  personal  estate 
remained  in  the  same  plight  and  condition  as  it  was  at  the 
EarFs  death ;    that  it  being  necessary  to  prove  the  will  per 
testes,  and  the  plaintifis  being  unwilling  to  execute  the  trusts 
thereof  without  the  direction  of  this  Court,  the   bill    prays, 
that  the  defendants  may  set  out  their  claims  on  the  real  and 
personal  estates  of  the  late  Earl,  that  the  legatees  may  be  paid, 
and  an  allowance  settled  for  the  maintenance  of  the  present 
Earl,  and  my  Lord's  other  children,  that  the  surplus  rents  and 
profits  of  the  whole  estate  may  be  disposed  of  for  the  Earl's 
benefit,   a   r^eceiver   appointed,  the  plaintiffs  account  for  the 
personal  estate,  and  be  indemnified,  the  will  and  codicil  proved     [  725  ] 
and  established,  and  the  trusts  thereof  completely  executed. 
On  the  21st  of  December  1723,  the  Earl,  then   an    infant, 
answered  this  bill,  and  insisted  on  his  being  heir  at  law,  and 
entitled  to  the  late  Earl's  real  estate,  in  case  the  will  was  not 
well  proved.    On  the  13th  of  March  following,  fVilliam,  John 
and  Ashley  Cowper  answered,  and  admitted  the  will  and  codicil, 
hoping  the  trusts  should  be  fully  executed,  and  that  the  re- 
mainders limited  to  them  would  be  decreed. 

On  the  same  day  the  Earl^  by  his  next  firiend,  filed  a  cross- 
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M^whuL  ^'  ^°*^  Air.  Spencer  Cowper,  and  Mr.  »^Mc|Mf  ««< 
against  his  brother  and  sisters^  praying  that  the  defendant! 
might  set  forth  their  several  claims  and  demands  of  what  kind 
or  nature  soever,  upon  the  real  and  personal  estates  of  the 
late  Earl,  and  might  account  for  them ;  and  that  If  the  will 
was  duly  executed,  an  execution  of  the  trusts  might  be  de« 
creed  according  thereto.  Mr.  Spencer  Cowper  put  in  his 
answer  the  day  the  bill  was  filed,  and  thereby  gave  the  same 
Recount,  as  by  the  original  bill,  of  the  taking  1871.  12«.  6d.  |. 
cut  of  a  bureau  at  Colne^green  on  the  20th  of  October,  in  the 
presence  of  Mr.  Woodford  and  Mr.  Sydenham,  and  that  besides 
that  and  1670/.  Ss.  taken  out  of  the  house  in  Oeorge-streei, 
and  some  other*  particulars  set  forth  in  his  answer,  he  had 
never  received  any  part  of  the  personal  estate,  or  meddled 
dierewith ;  that  he  had  caused  an  iron  chest  to  be  opened  in 
the  presence  of  Mr.  Woodford,  and  Mr.  Sydenham,  in  which 
were  securities,  monies  and  other  things,  which  chest  was 
locked  again  with  three  keys,  whereof  each  of  them  kept  one, 
that  the  chest  was  deposited  with  him,  and  remained  in  the 
same  condition,  ready  to  be  delivered  as  the  Court  should 
direct:  that  he  believed  there  might  be  some  few  things  in 
[  726  ]  an  eseritoir  or  chest  at  Colne-green,  whereof  he  had  the  key, 
but  knew  not  the  particulars,  and  desired  it  might  be  brought 
up  and  delivered  as  the  Court  should  tlirect,  he  not  intending 
to  intermeddle  therewith;  that  he  had  no  farther  or  other^ 
wise  concerned  himself  with  the  personal  estate,  having  de- 
termhied  to  act  as  little  as  possible  without  the  direction  of  the 
Court ;  that  he  could  not  set  out  an  account  of  the  late  Barfs 
real  estate,  but  referred  to  Mr.  Skfdenham  for  that  purpose^ 
aind  swd  he  was  very  dedrous  the  trusts  of  the  will  should  be 
folly  exeented,  an  account  taken  of  the  real  and  personal 
^tate,  and  the  surplus  laid  out  in  a  purchase,  as  the' will 
directed,  after  fimerai  charges,  debts,  legacies,  and  all  just 
demands  thereout  deducted  and  paid ;  in  order  to  which,  he 
set  out  Mr.  Booth's  will,  and  stated  his  claims  under  it  in  the 
same  manner  as  I  have  before  mentioned,  and  as  iar  done  by  the 
present  bill,  insisting  that  his  title  to  the  benefit  of  the  trost  in 
Mr.  Booth^n  will  accrued  from  the  death  of  Judith  th«  late 
Earl's  first  wife ;  that  he  believed  the  late  Earl  possisssed  the 
veal  and  personal  estates  of  Mr.  Booth,  and  that  the  trust  had 
not  been  fully  executed ;  and  therefore  he  insisted,  ^  that 
*'  he  was  entitled  to  the  real  estate  of  Mr.  Booth  undevised,  and 
^'  to  the  sum  of  4500L  and  interest,  or  to  any  estate  purdiased 
^  therewith,  and  to  an  account  of  the  surplus  of  Mr,  BoiAis 
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*<  piffonal  estate,  with  interest  from  the  death  6t  th<  wtAi  J^lgJJJpJ 

^^  Judiih  i  but  that  he  conceived  It  might  be  proper  by  a  bill 

"  te  be  preferred  by  him  against  Mr.  Booth*s  surviving  eitecu- 

'^  tors  and  other  proper  parties,  to  establish  his  demand,  though 

^^  he  found  it  necessary  to  disclose  it  by  way  of  answer  to  thifl 

'^  bill,  which  was  to  discover  what  demands  the  defendants  had 

*^  on  the  late  Earl's  estate ;  and  therefore  craved  leave  to  re** 

*^  serve  to  himself  the  liberty  of  proceeding  to  establish  his 

'^  demand  as  he  should  be  advued,  and  saving  to  himself  such     [  727  ] 

^'  his   demand,  as  far  as  the  same  should  appear  just  and 

'^  reasonable,  he  submitted  to  the  execution  of  the  trusts  of 

**  my  Lord  Cowper's  will/* 

Mr.  fVoo^ford  likewise  put  in  his  answer,  and  said,  he  came 
to  Colne-gre&i  the  13th  of  Ociober^  the  Sunday  after  the  Earl's 
death,  and  with  the  concurrence  of  the  Countess,  Mr.  CcwpeTy 
the  present  Earl,  and  Lady  Sarah,  settled  and  agreed  on  the 
manner  and  charges  of  the  funeral,  and  takes  no  other  notice 
of  what  passed  there  at  that  time }  that  on  the  15th  of  the 
same  month,  he  attended  Mr.  Spencer  Onvper  his  co-executor 
to  George'Sireety  where  finding  several  papers,  writings,  letters^ 
and  accounts,  many  of  which  were  cursorily  passed  over  by 
them  in  tbe  presence  of  Mr.  Sydenham,  some  few  principally 
cOBCcming  the  testator  personally,  and  of  no  concern  or  value 
to  his  estate,  were,  as  he  bejieved,  taken  away  by  Mr.  ConopeTf 
a»d  in  all  other  respects  gave  the  same  accoimt  of  this  trui- 
saetion  in  George^streeif  as  is  given  in  the  original  bill,  and  in 
Mr.  Cotoper's  answer,  saying,  that  the  iron  chest  was  removed 
t6  Mr.  Coicper's  chambers;  that  amongst  other  things  at  the 
house  at  Cohie^green^  my  Lord  had  a  biueau  oi  cabinet,  in 
which  were  (as  he  believed)  18//.  12«.  6d.  |.  in  money,  which 
being  on  or  about  the  20th  of  October  taken  from  thence,  were 
delivered  to  Mr.  Sydenham,  and  by  him  (as  he  believed)  paid 
on  account  to  the  Countess. 

The  day  before  either  of  these  answers  put  in,  Mr.  Spender 
Cowper  filed  a  bill  against  the  present  Earl,  Mr.  fPbod/brd,  and 
the  surviving  executor  of  Mr.  Booth,  and  others,  to  establish 
his  demand,  in  which  Mr.  BootV^  will  and  the  two  declarations 
of  trust  ore  set  out  ver/po/tm,  and  his  demand  by  thie(  bill  is  the 
same  as  by  his  aiisw«r. 

In  May  1724,  the  present  Earl  was  served  with  the  JLerd     [  728  ] 
ChomciUor'%  letter,  and  appeared,  but  was  never  c^led  upon  for 
an  answer ;  and  none  of  the  other  defendants  were  served,  nor 
any  other  proceedings  had  wfom  thia  biU.    Ii^  the  other  two 
causes  replications  went  fiM  to  ^U.  tlitf  wiwfn^  and  on  the 
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sSriiSf*  *'•  10th  day  of  Jtdy  1724,  both  causes  were  heard  together,  when 
the  late  Earl's  will  and  codicil  were  declared  to  be  well  proved, 
and  decreed  to  be  performed ;  to  which  end  an  account  of  the 
personal,  and  of  the  rents  and  profits  of  the  real  estate  was 
directed,  and  the  Master  to  take  an  account  of  the  testator's 
debts  and  legacies,  whom  the  creditors  should  attend  to  make 
out  their  debts ;  that  the  surplus  of  the  personal  estate  should 
be  laid  out  in  purchases,  according  to  the  Earl's  will,  and  the 
surplus  profits  of  the  real/estate  improved  for  the  present 
Earl's  benefit. 

In  pursuance  of  this  decree,  on  the  ISth  of  January  1726, 
the  Master  having  been  attended  by  solicitors  for  the  pluntiffs 
and  defendants,  made  a  general  report  of  the  personal  estate, 
which  then  stood  in  the  name  of  the  late  Earl,  or  of  his  execu- 
tors, or  which  had  been  received  by  Mr.  Sydenham^  who, 
before  the  hearing,  had  by  order  of  the  Court  been  appointed 
receiver  of  the  rents  and  profits  of  the  real,  and  of  the  produce 
of  the  personal  estate,  in  which  report  the  leasehold  estate  at 
St.  Helefi%  and  the  rent  of  it  due  at  the  Earl's  death,  are  ac- 
counted for  as  personal  estate,  as  are  also  the  arrears  of  rent 
of  the  estate  in  Hertfordshirey  concerning  which  the  trusts 
had  been  declared  by  the  Earl,  and  also  a  bond  and  note  en- 
tered into  by  Mr.  Booth,  are  mentioned  as  outstanding  debts 
due  to  the  Earl,  and  as  part  of  his  personal  estate. 
[  729  ]  On  the  28th  of  July  1727,  the  Master,  having  been  at- 
tended by  Solicitors  for  the  plaintiflfs  and  defendants,  as  also 
by  the  receiver,  made  another  report  of  his  having  passed  tlie 
receiver's  accounts  of  the  rents  and  profits  of  the  real,  and  of 
the  interest  and  produce  of  the  personal  estate  from  the  Earl's 
death,  to  Michaelmas  1726 ;  these  accounts  comprise  the  rents 
of  the  estate  in  Westmoreland,  of  the  house  in  London,  and  of 
the  estate  in  Hertfordshire,  and  also  the  interest  of  the  savings 
of  the  late  Earl's  estate  which  had  been  from  time  to  time  in- 
vested in  securities  for  the  now  Earl's  benefit  according  to  the 
decree. 

On  the  10th  o{  Jjnil  1728  the  Master  made  another  report 
of  his  having  passed  the  receiver's  accounts  till  Michaelmas 
1727,  and  the  succeeding  accounts  after  Mr.  Speficer  Cowper*B 
death  were  passed  in  the  same  manner  till  the  present  Earl 

came  to  a^e.    Indeed  none  of  the  reports  were  confirmed,  nor 
Notuiualto     .    .  ,  ^  ^         .       >  11 

hare  reportt     IS  it  usual  to  confirm  reports  of  receivers   accounts,  as  all  ex. 

of  receivers' 
accounts  confirmed  (x). 


(«)  Shewell  v.  Jones,  3  S.  &  S.  170. 
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ctpt  the  first  arc ;  and  as  to  that,  though  it  is  not  confirmed  jj^S^owrea. 
in  common  form,  yet  the  following  orders  obtained  at  the  in* 
stance  of  Mr.  Cowper  and  Mr.  Woodford  are  (I  conceive)  an 
implicit  confirmation  of  it ;  for  on  the  1 2th  of  November  1724 
an  order  was  made  on  their  motion^  that  several  sums,  part  of 
the  Earl's  estate,  then  out  upon  secarities,  and  expected  to  be 
paid  in,  should  be  placed  out  in  South^sea  annuities  in  their 
names  ^  and  on  the  22d  o(  June  1727  there  was  an  order  upon 
their  petition  to  sell  the  stocks  of  which  the  Earl's  personal 
estate  then  consisted,  and  lay  out  the  monies  arising  from  such 
sale  in  purchases.    On  the  8th  of  March  1727,  they  preferred 
another  petition,  reciting  the  decree,  the  report  of  the  receivers' 
accounts,  and  that  they  were  desirous  to  improve  the  savings     [  730  ] 
of  the  now  Earl's  estates,  and  had  agreed  to  place  out  10,0001. 
on  a  mortgage,  which  sum  was  to  be   advanced  but  of  the 
dear  produce  of  the  real  and  personal  estate  of  the  Earl ;  that 
the  receiver  had,  with  their  approbation,  paid  70001.  in  part, 
and  would  soon  have  30002.  more  in  hand,  and  that  the  de- 
cree having  only  provided  for  placing  out  the  surplus  profits  ef 
the  real  estate,  they  apprehended  it  necessary  to  have  an  order 
for  placing  out  and  improving  the  clear  produce  of  the  per^ 
sonal  estate  in  the  same  manner;  they  therefore  prayed  that 
the  receiver  might  pay  the  3000/.  and  that  the  mortgage  might 
be  made  to  them  in  trust  for  the  Earl,  and  such  farther  sums,, 
as  from  time  to  time  should  be  saved  for  the  Earl  out  of  the 
personal  as  well  as  real  estates,  be  placed  out  at  interest  and 
improved  for  the  benefit  of  the  Earl,  in  their  names.     On  the 
13th  of  March  1727s  this  petition  was  heard  in  the  presence 
of  counsel  for  the  petitioners  and  the  Earl,  when  it  was  referred 
to  the  Master  to  see  if  the  security  proposed  was  a  good  one> 
and  if  so,  the  receiver  was  to  pay  the  30001.  and  the  mortgage 
to  be  made  to  the  petitioners  in  trust  for  the  Earl,  and  the* 
future  savings  of  the  personal  estate  were  ordered  to  be  im** 
proved  for  the  Earl's  benefit  in  their  names. 

This  order  hath  been  thus  executed,  (viz.)  on  the  17tfe  of 
July  1 728  the  Master  having  been  attended  by  solicitors  for 
the  plaintiffs  and  defendants,  certified  his  approbation  of  the 
title  and  security;  and  on  the  11th  of  November  1728*,  ap* . 
proved  the  mortgage  deeds  made  to  the  plaintiffs  by  the  de- 
scription of  trustees  on  behalf  of  the  Earl.  The  money  was 
paid,  and  the  mortgage  deed  executed  by  Mr.  Wood^wA  only, 
after  Mr.  CtniTper's  death,  and  in  pursuance  of  an  order  Gov  that 
purpose,  this  mortgage  has  been  assigned  to  the  present  Earl  [  731  ] 
Cowper  on  his  coming  to  age. 
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S«S  C^'wF*''       ^^^  ^^  *^^^  proceedingi,  Mr.  Cowper  never  made 

'  single  step  towards  proving  hif  claim  or  demand,  or  toioorcb 
coming  in  as  a  creditor  under  this  decree ;  but  suffered  the 
rents  of  all  these  estates  now  claimed,  to  be  accounted  for  a$ 
my  Lord  Cowper 's^  and  soon  after,  (viz.)  on  the  10th  of  D^ 
cember  1728^  died. 

The  plaintiff  fTilliam  is  hi$  eldest  son  and  heir,  and  as  siieh 
is  heir  at  law  of  fVilHam  Cowper,  the  son  of  my  Lord  Oncper, 
by  his  first  wife. 

The  plaintiff  Theodora  Cowper  is  Mr.  Spencer  Cowper^% 
widow  and  administratrix,  and  the  plaintifi^  John  and  Ashiey 
Cowper  and  Judith  Madan  are  his  younger  children,  who  hare 
brought  this  bill  {mutatis  mutandis  the  same  with  Mr.  Spencer 
Cowper'u,)  to  have  an  account  of  Mr.  BooiW%  personal  estate 
not  invested  in  purchases,  of  the  rents  and  profits  of  the  estates 
in  Hertfordshire  and  fFestmorelandf  and  of  the  house  in  £<m- 
don,  to  have  a  conveyance  to  the  pluntiff  fFiUiam  Cowper  el 
the  estates  in  Hertfordshire  and  Westmoreland,  and  an  assign* 
ment  to  him  of  the  term  in  the  house  in  London. 

The  defendants  all  answered,  but  none  of  them  arc  con- 
cerned in  interest,  except  the  defendant  the  present  Eari. 

The  estate  in  Westmoreland  was  only  a  mortgage,  and  the 
house  in  London  a  leasehold  for  years ;  they  were  therefoft 
both  part  of  the  personal  estate  of  Mr.  Booth,  and  t^  be 
governed  by  his  will ;  the  rents  and  profits  thereof  were  rfr^ 
ceived  by  my  Lord  Cofwper  during  his  life,  and  after  his  deatft 
[  732  ]  btwght  into  the  receiver's  accounts  as  part  of  his  Lordship's 
estate. 

Now,  as  to  any  account  of  the  personal  estate  of  Mr«  Booth 
received  by  my  Lord  Cowper  and  not  invested  m  purchases^  «f 
oi  the  rents  and  profits  of  the  Hertfordshire  and  London  estates 
reeeived  by  his  Ixirdship,  or  of  those  received  after  his  death, 
and  brought  into  the  account  taken  in  this  Court  pursuant  to 
the  decree  before  mentioned :  I  eon  of  opinion,  that  the  bill 
ought  to  be  dismissed ;  and  as  to  all  the  personal  estate  of  Mr. 
Booth,  possessed  by  my  Lord  Cowper,  and  no  part  whereof  wasr 
possessed  by  Mr.  Booth  or  Mr.  Powell,  the  bill  must  be  fik#^ 
wise  dismissed,  as  against  their  representatives. 

This  will  be  a  dismission  of  the  whol&  hill  as  to  all  the 
plaintiiFs,  except  Mr.  fVilUam  Cowper,  and  even  with  respect  to 
him,  as  he  is  jointly  concerned  with  the  other  plaintifis  in  the 
personal  estate  of  Mr.  Spencer  Cowper. 

Ut,  An  to  any  account  of  the  personri  eslftte  of  Mr.  B^^ 
received  by  my  Lord  Cowper  and  not  iftvesCed  in  purcMMii  di> 
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aa  to  the  rents  and  profiu  of  the  Hertfardghirey  WeiimwF^lani,  ^  j^7*.Jg. 
and  London  estates  received  by  my  Lord,  the  plaintiffs  claim  as 
representatives  and  next  of  kin  of  Mr.  Cowper^  and  if  be  was 
entitled,  then  was  he  a  creditor  pf  my  Lord  Cowper,  and  ought 
to  have  come  in  upon  the  foot  of  the  decree  made  in  the  causes 
before  mentioned. 

My  Lord  by  his  will  had  charged  all  his  estate  real  and  per- 
sonal with  the  payment  of  his  debts,  and  by  the  decree  Mr. 
Spencer  Cowper,  as  well  as  his  co-executor  Mr.  JVoo^ord,  was 
to  account  for  the  personal  and  the  rents  and  profits  of  the 
real  estates,  the  creditors  were  to  cpme  in  and  prove   their 
debts,  and  the  surplus  only  was  to  be  laid  out  in  purchases    [  733  J 
pursuant  to  his  Lordship's  will ;  Mr.  Spencer  Cowper  therefore 
might  have  craved  an  allowance   in  the  account  of  his  der 
mand  i  oi;  if  not,  might  have  come  in  as  a  creditor  by  the  ex- 
press provision  of  the  decree,  and  one  way  or  other  (I  conceive) 
tie  ought  to  have  come  in,  for  he  had  disclosed  his  demand  by 
his  answer  \o  the  cross  bill,  was  party  to  the  decree,  and  to  the 
account  taken  pursuant  thereto ;  and  in  such  case  I  declare,  I  If  there  be  s 
shall  always  be  of  opinion,  that  an  executor  or  trustee  ought  account  to 
not  to  lie  by,  and  put  the  estate  with  which  he  is  intrusted  to  ^V*^**f!l-*Jlt' 

J'  r  cutor  w  psr^y 

the  expence  pf  a  new  suit,  to  obtain  satisfaction  for  a  demand  and  the  cxe- 
vtrbich  he  might  have  had  in  the  course  of  the  former  proceed-  ^b/whlch  he 
ings ;  this  is  not  acting  agreeable  to  his  trust.  ^{>«»  °<*^ 

lies  by,  and  the  account  it  taken  and  perfected,  he  shall  not  brinr  anew  biU  for  his  debt,  and 
put  the  estate  to  a  charge,  this  beings  contrary  to  the  trust  reposed  in  him* 

2dlyj  As  to  the  account  of  the  rents  and  profits  of  the  estates 
received  after  the  death  of  my  Lord  Cowper,  and  brought  into 
the  account  before  mentioned,  Mr.  Spencer  Cowper  was  party 
to  that  account  and  bound  by  it,  and  the  plaintifls  who  stand  in 
his  place,  cannot  avoid  that  bar  by  an  original  bill,  no  nor  by  a 
bill  to  establish  it,  though  he  did  not  think  fit  to  prosecute  it ; 
so  that,  as  to  this  account  likewise,  there  mus(  be  a  dismission, 
as  being  finally  barred. 

The  great  question  then,  in  this  case,  concerns  the  Hert- 
fordshire estate  principally,  which  the  sole  plaintiff  now  remain- 
ing (Mr.  fmiiam  Cotvper)  ckiims,  as  cousin  and  heir  of  WiUiam 
Cowpor  the  late  Earl's  sou  by  his  first  wife. 

With  regard  to  that,  the  declarations  of  trust  executed  by 
my  Lord  Cowper,  take  notice  of  Mr.  Booth's  will,  and  declare 
these  lands  were  purchased  with  45002.  being  money  arising  [  734  } 
out  of  Mr.  BooiK%  personal  estate,  and  were  to  be  conveyed 
and  settled  Xp  tlie  us^  of  Mr-  Booth'%  will,  and  in  the  Bfiean 
Vm^  that  the  r^U  w4  pr«fi(a  ought  to  be  vecehefl  hty^tke 
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S^^^^  *'    penoDi  entitled  as  if  such  settlement  had  been  made.    These 
declarations  being  relative  to  the  will  of  Mr.  BooA,  if  Mr. 


Spencer  Cowper  as  nnde  and  heir  of  WilUam  Cowper 
entitled  by  or  under  that  will,  it  is  the  same  as  if  the  trust  had 
been  expressly  declared  for  him,  and  then  undoubtedly  he  had 
an  equitable  estate  vested  in  him  which  hath  descended  to  the 
plaintiff;  and  so  is  hb  tide. 

Indeed  it  has  been  objected,  that  although  Mr. 
G>iop€r  was  heir  to  his  nephew  fFUliam,  yet  he  was  not 
of  kin,  and  if  the  4500/.  had  remained  in  money,  his  Lord- 
ship would  have  had  it,  and  after  him  the  present  Earl  accord- 
ing to  his  father's  will. 
Lsndt  cannot       But  this  objection  is  of  no  weight ;  for  had  the  4500L 


the  ion  to  the  oaained  in  specie,  it  must  have  been  considered  as  land,  and 


^^'^v  ^^      have  been  governed  by  Mr.  Booth^s  will :  it  is  impossible  for 

shaU  rather  ... 

escheat.  the  father  to  be  heir  immediately  to  the  son :  nay,  the  law  says 

the  land  shall  rather  escheat ;  for  which  reason  it  mtist  have 
descended  to  Mr.  Spencer  Cowper,  else  it  could  not  have  de* 
scended  at  all. 

As  to  the  hardship  of  setting  up  this  right  in  respect  to  the 
person  against  whom  the  suit  was  brought,  I  own,  and  cannot 
forbear  declaring,  that  were  I  to  consider  the  matter,  not  as 
sitting  in  judicature,  but  taking  in  all  manner  of  considerations, 
such  as  hwiour,  gratitude,  private  conscience,  ifc.  I  must  think 
this  claim  should  never  have  been  made.  Hie  defendant  is 
son  and  heir  of  my  Lord  Cowper,  in  consequence  of  whose 
[  735  ]  marriage  with  his  first  wife,  the  subject  matter  of  the  plain- 
tiffs', as  well  as  his  father's  claim,  has  arisen ;  their  obligaticHis 
to  my  Lord  Cowper  laid  upon  them  in  his  life- time  could  not 
but  be  very  great,  and  his  kindness  continued  to  the  last,  for 
by  his  will,  they  and  their  issue  are;  put  into  the  entail  of  Ae 
estate,  to  go  along  with  the  honour,  which  by  his  patent  is 
limited  to  them ;  the  defendant  now  sustains  that  honour,  and 
every  one  would  wish  the  whole  estate  to  go  along  with  it. 
Though  the  Besides,  as  my  Lord  Hale  said,  in  the  case  of  CoUmgvcood 

law  wiU  not     |^nd  Poce,  1  Vent.  424.  the  brother  of  the  half  blood  is  nearer 

aUow  one  of  •       t         j    •  • 

the  half  blood  than  the  uncle,  and  is  therefore  preferred  in  the  administia- 
5^*Th?re  U  no  ^^^^  >  for  the  uncle  on  the  part  of  the  father,  hath  iio  more 
folid  reason  blood  of  the  mother,  than  the  brother  nf  the  second  venter, 
uncle  iJ'Iii?*  and  he  hath  the  immediate  blood  of  tiie  father,  which  the 
«ir.T!f^"  wncle  hath  not;  the  uncle  is  forced  to  go  up  to  tfie  grand- 

mote,  Diit  nas  '  ••!•  »l*.Ia,- 

but  half  the  father,  and  meet  the  blood  of  the  nephew  m  mm,  so  tnat  it  is 
h^yntue  impossible  to  find  out  a  reason  in  nature  for  preferring  the 
SJe?»%kSd.     "^^^  ^  *^  ^^  brother.    Indeed  be  offers  a  legal  reason  for 
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it,  which  18  this,  (viz.)  that  our  law  agreeing  with  the  canon  g^^l?^*  "• 
law^  makes  brother  and  brother  but  one  degree,  and  uncle 
and  nephew  two  degrees,  and  thereby  the  law  gives  a  mediate 
descent  to  the  uncle  mediante  patre,  l^ut  the  descent  to  the  . 
brother  must  be  immediate,  if  at  all ;  and  my  Lord  Hale  holds, 
that  the  half  blood  impedes  it :  but  now  let  us  examine  this ; 
our  law  taking  the  computation  of  degrees  of  kindred  from 
the  canon  law,  (which  by  the  way  shortened  the  degrees  or 
distance  of  relation,  in  order  to  increase  the  number  of  dis- 
pensations from  the  court  of  Rome)  makes  brother  and  brother 
but  one  degree;    whereas  the  civil  law,  in  its  computation, 
went  up  to  the  common  parent  or  father,  and  down  again  to 
the  persona  proponla,  and  so  made  brother  and  brother  two 
degrees,,  which  is  certainly  right;  for  there  is  no  consangui- 
nity among  collaterak,  but  by  meeting  of  the  blood  in  some      [  736  ] 
common  person  or   parent;    but  now,  taking  our  law  to  be 
rights  why  should  the  half  blood  impede  the  descent  to  the 
heir  on  the  part  of  the  father,  why  should  the  blood  of  a  dif- 
ferent mother  hinder  the  descent  to  the   heir  of  the  father^ 
especially  when  it  is  considered,  that  neither  of  the  compe- 
titors hath  any  of  the  mother's  blood,  as  hath  been  observed  ? 
These  seem  considerations  of  weight ;  but  still,  sitting  in  a  legal 
judicature,  I  must  judge  of  the  plaintiffs  claim  as  the  law  is, 
and  not  as  I  toould  have  it;  the  Court  must  judge  according  to 
the  stated  rules  of  law  and  equity,  and  if  the  plaintiffs  claim 
is  not  barred,  nothing  is  plainer  than  his  title ;  the  law,  if  it 
had  been  a  legal  title,  would  imdoubtedly  have  cast  the  descent 
upon  his  father,  who  by  the  declaration  of  trust  had  an  equi- 
table title ;  now  equitable  and  legal  estates  are  descendible  in  Equitable 
the  same  course.     Uses  before  the  27  H.  8.  were  equitable  "^^ij  J'^iha 
estates ;  but  yet  the  common  law  directed  their  descents,  par-  same  rules  of 
ticularly  there  was  a  possessio  (a)  fratris  of  an  use,  as  well  as  g^r«rtat€ffl. 
of  a  legal  inheritance,  1  Co.  121.  i.  4  Co.  22.  which  cite  the  Fa)  Videaotc 
year-book  of  the  5  Ed.  4.  7.  b.  so  that  the  brother  of  the  half-  £"  na'^'  ^"*' 
blood,  was,  in  that  case,  excluded  from  the  inheritance  of  an 
equitable,  as  well  as  of  a  legal  estate. 

The  Lord  Coke  f  somewhere  sets  a  value  upon  the  laws  of  Rules  of  cfe' 
England  in  relation  to  descents,  on  account  of  the  certainty  of  ^That^ there 

them ;  but  considerinff  how  many  trusts  are  now  a-davs  created  »f«  ^•"T  'f^ 
.     ,      J  1  ,  .         ,  .  •  .  disputes  about 

m  lands,  and  now  many  questions  have  arisen  concerning  uses,  them. 

whether  executed  or  not,  I  think  we  should  have  little  reason 

to  boast  of  the  certainty  of  our  laws  in  the  rules  of  descent,  if 

legal  estates  were  governed  by  one  rule,   and   equitable  by . 

t  See  the  preface  to  his  second  report  towards  the  end* 
Vol.  II.  2  o 
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JC^^*"^*^-  another.  Besides,  as  my  Lord  Cowper  thought  proper  to  tidie 
the  conveyance  of  the  land  in  question  to  himself^  let  vb  now 
suppose  he  had  lodged  the  legal  estate  in  another  person,  coaM 
the  present  Earl  have  had  the  conveyance  of  the 
from  that  trustee  ?  plainly  he  could  not;  now,  if  the 
as  heir,  and  not  the  defendant  as  brother  of  the  half  blood, 
must,  under  such  circumstances,  have  been  entitled  to  a  con* 
veyance,  surely  my  Lord  Cotcper's  vesting  the  l^al  estate  in 
himself  can  make  no  alteration  in  the  case. 

The  next  thing  to  be  considered  is,  that  supposing  tfae% 
objections  not  to  stand  in  the  plaintiff's  way,  as  plainly  they 
do  not,  then  the  question  will  be,  Bbether  any  thing  else  b 
sufficient  to  bar  his  demands  ? 

With  regard  to  the  proof  of  my  Lord  Cotoper's  keeping  his 
accounts  of  these  estates  jointly,  and  in  the  same  manner  with 
his  other  estates,  of  his  letting  leases  of  them,  having  them 
measured  and  mapped,  and  of  Mr.  Spencer  Catcper*s  saying 
that  the  late  Earl  had  declared  to  him  just  before  his  death, 
he  did  not  owe  above  1002.  and  that  there  was  not  a  more 
punctual  and  just  man  in  the  world  than  he,  these  proofs  to 
ttie  seem  not  material ;  for  certainly  my  Lord  Qncper  thougfit 
tlie  lands  in  question  his  own  during  his  life,  his  enjoyment  of 
them  is  a  sufficient  evidence  of  that,  and  it  does  not  appear 
Mr.  Cowper  knew  of  this  claim  when  he  said  these  things. 

*The  objections  made  against  the  plaintiff's  claim  (such  I 
mean  as  seem  of  any  weight)  are  these : 

First,  Length  of  time  since  the  title  accrued,  which  vras 
from  the  death  of  Lord  Cowper*s  first  wife  in  reversion,  if  not 
[  7S8  ]  li^  possession.  Secondly,  The  improbability  of  my  Lord  Cow- 
per's  suffering  his  brother's  title  to  stand  out,  when  he  might 
have  obtained  a  release  or  conveyance  of  it  Thirdly,  the 
tender,  or  slight  manner  in  which  the  plaintiff's  father  men- 
tioned his  claim  in  his  answer  to  the  defendant's  biU,  and  to 
Mr.  Sydenham  the  late  Earl's  steward  a  little  before  his  death. 
Fourthly y  His  not  prosecuting  his  bill  to  make  good  that  claim, 
but  on  the  contrary,  suffering  a  procedutt  whereto  he  was 
party  to  go  on,  and  the  rents  of  the  landt  In  question  to  be 
accounted  for  as  part  of  the  late  Earl's  estate.  Ftfthfy,  His 
not  coming  in  as  a  creditor  for  the  residuum  of  Mr.  Booth's 
personal  estate  possessed  by  the  late  Earl,  though  as  such,  he 
was  invited  or  directed  by  the  decree:  but  above  all,  Sixthfy, 
his  possessing  himself  of  the  late  Earl's  papers,  writings,  and 
books  of  account  after  his  death,  without  the  participation  of 
•m  eo*exeeutor  Mr.  Woodford,  burning  and  -destroying  such  as 
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lit  thought  fiU  These  things  most  certainly  give  an  unfavourable  |^|^^p^^ 
aspect  to  the  pluntiflTs  claim,  however  go  not  so  far  as  to  bar  it. 
-    The  case  being  not  of  an  accidental  loss,  or  suppression  of  a 
deed,  two  things  are  necessary  for  the  defendants  to  prove, 

lit,  That  Mr.  Spencer  Cowper  did  execute  some  deed  or 
writing  whereby  the  estate  was  conveyed  or  released  to  the  Earl. 

2dly,  That  such  deed  was  destroyed  or  suppressed  by  him. 

It  must  be  granted,  that  the  plaintiif's  father  having  an 
•quitable  estate,  if  he  is  divested  of  that,  it  must  be  by  some 
deed  or  writing  sufficient  for  that  purpose ;  this  is  supposed 
hy  the  defendant's  making  the  plaintiflTs  father's  burning  or 
destroying  papers  or  writings  a  part  of  his  defence;  and 
therefore  a  presumption  of  satis&ction  made  by  my  Lord  [  789  ] 
Cowper  for  this  claim,  is  not  (as  was  said  by  some  of  the  de<* 
fendant's  counsel)  of  itself  sufficient,  but  there  must  have  been 
sonie  deed  or  writing  to  convey  or  release  the  estate,  or  that 
will  operate  as  such.  Now  it  does  not  sufficiently  appear,  net 
can  it  be  inferred  or  presumed,  that  there  was  such  a  deed  or 
writing,  or  that  it  was  destroyed  or  suppressed  by  Mr.  Cowper, 

As  to  the  first  objection,  the  length  of  time  since  the  title 
accrued,  which  was  upon  the  death  of  my  Lord  Cowper's  wife, 
in  reversion,  if  not  in  possession,  Mr.  Spencer  Cowper  in  his 
bill  and  the  pluntiffs  in  theirs,  suppose  the  title  commenced 
then  in  possessipn,  and  demand  an  account  accordingly ;  but 
the  plaintiffs,  at  the  hearing,  abridged  their  demands,  praying 
an  account  only  from  the  death  of  my  Lord  Cowper,  which  in 
this  case  ought  to  be  inserted  in  the  decretal  order,  and  will 
bind  the  plaintifls  who   (particulariy  Mr.    William  Cowper) 
cannot  say  hereafter,  that  their  father's  title  accrued  in  pos- 
session before  the  death  of  my  Lord  Covyper  ;  but  the  defend** 
ants'  counsel,  in  order  to  lengthen  the  laches  of  the  plaintiff'^ 
father,  may,  by  way  of  argument,  still  insist,  as  they  have 
hitherto  done,  that  it  did  accrue  in  possession  on  the  death  of 
my  Lord's  first  wife.     The  first  limitation  is  to  fVilUam  Caw- 
per  and  Judith  his  wife  for  the  term  of  their  natural  lives ;  this  periM  of  land 
undoubtedly  wguld  drry  an  estate  for  both  their  lives,  during  J^^^'^J ^^ 
the  life  of  the  survivor,  and  according  to  BrudeneWs  case,  their  Uve«, 
5  Hep.  9.  which  hath  been  always  taken  for  law,  unless  the  ^^^^  ^f  ^i,^ 
next  words,   [and  after  the  decease  of  Judith,  then  to  the  jJ^g^Jfj^J^^, 
child  or  children]   restrain   and  make   them  carry  only  an  uuon  the  death 
estate  during  the  joint  lives  of  my  Lord  (then  Mr.)  Cowper  i^^^f^^"^ 
and  his  lady  j  and  mdeed,  if  the  latter  words  are  not  so  taken,  «tate  deter- 
they  must  be  totally  rejected,  and  th^'  subsequent  limitationfl     .  J^^  ^ 

made  to  take  place^  not  upon  the  death  of  Mrs,  Cowper,  ac- 

2q2 
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CowMv.  cording  to  the  will,  but  to  expect  till  die  death  of  both; 
whereas  on  the  contrary^  if  they  are  so  taken,  they  may  re- 
ceive a  construction,  and  be  understood  to  vest  the  remainder 
in  Mrs.  Cowper^  upon  the  determination  of  the  former  estate 
by  the  death  of  her  htisband ;  and  I  am  of  opinion,  that  this  is 
.the  true  way  of  construing  Mr.  Booth's  will,  it  being  certain, 
that  the  literal  and  grammatical  construction  of  a  limitation 
to  A.  and  JB.  for  the  term  of  their  lives,  is  for  the  term  of  both 
their  lives,  for  their  lives  being  plural  must  comprehend  both, 
and  join  them  together;  which  is  the  legal  construction  too, 
where  there  is  no  particular  reason  to  vary  from  it;  for  so  it  is 
held  in  Auditor  Curl's  case,  1 1  Rep.  3.  6.  that  an  office  granted 
to  two  pro  tennino  vitanim  suarum,  determines  by  the  death  of 
one.  Indeed  in  a  limitation  of  lands  it  is  otherwise ;  and  the 
reason  of  the  difference  is  this :  a  jointenancy  of  lands  may  be 
severed,  and  if  it  be  not,  the  interest  must  consequently  sur- 
vive ;  which  is  otherwise  in  an  office  ;  and  that  it  is  so  in  lands, 
is  not  from  the  import  of  the  words  of  that  limitation,  but  from 
the  institution  or  operation  of  law ;  for  if  the  words  imported 
a  sur\'ivorship,  it  ivould  be  so  in  both  cases ;  besides,  upon  a 
severance  of  the  jointenancy  in  land,  the  estate  does  not  con- 
tinue during  the  life  of  each  donee,  but  determines  upon  the 
death  of  one  for  his  moiety,  and  of  the  other  for  his,  according 
to  Dyer  67*  o*  and  1  Inst*  197-  a.  which  shews  that  the  estate 
does  not  necessarily  survive  or  continue  for  the  whole  as  long 
as  one  of  them  lives.  This  different  operation  of  the  same 
words  in  the  cases  put,  shews  the  intent  of  the  donor,  and  con- 
sequently determines  the  effects  of  it;  so  in  our  case,  the  words 
subsequent  to  the  limitation,  (viz.)  ['*  and  after  the  decease  of 

[  741  ]  my  daughter  to  the  child  or  children.  Sec."]  shew  the  testa- 
tor's intent,  and  must  determine  the  effects  of  the  limitation, 
especially  in  a  will,  where  the  intent  over-rules  the  legal  im- 
port of  the  words,  be  they  never  so  express  and  determinate. 

I  am  sensible  there  is  a  diversity  of  opinions  among  the 
learned  judges  of  the  present  time,  whether  the  legal  opera- 
tion of  words  in  a  will,  or   the  intent  of  the  testator,  shall 
govern  ?  for  my  part,  I  shall  always  contend  for.  the  intention 
where  the  ic-    where  it  is  plain,  and  I  think  the  strongest  authorities  are  on 

rfaio*  that  **^  **^^ '  ^^^  ^  ^^^  intention  is  sometimes  to  govern  as  it  is 
oufcht  to  coi).  admitted  it  must,  and  not  always  give  way  to  tlie  legal  coo- 
cmcnition  of  struction,  and  yet  at  other  times  shall  not  govern,  there  will 
the  words.        ^^j^  ^  j^q  ^\^  ^^  judge  by,  nor  will  any  lawyer  know  how  to 

advise  his  client ;  a  mischief  which  judges  ought  to  prevent. 
Thus  much  I  have  thought  proper  to  say  upon  the  question. 
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whether  the  remainder  came  into  possession  upon  the  death  of  gJ^^JJpJI'j, 
Mrs.  CowpeTy  or  not  till  the  death  of  her  husband  (afterwards 
Lord  Cowper,)  because  it  was  laboured  so  much  at  the  bar, 
and  I  did  not  care  to  pass  it  over  superficially ;  but  after  all  I 
think  it  not  very  material.     If  Mr.  Spencer  Cowper  had  any 
knowledge  of  his  title  before  my  Lord's  death/  it  might  have 
been   material,  by  lengthening   the  time  of  his   laches,  but 
there  is  no  proof  of  that;  and  Mr.  IVoodford  by  His  answer 
says,  that  the  15th  of  October  1723,  (five  days  after  the  Earl's 
death)  was  the  first  time  Mr.  Cowper  mentioned  his  demand 
under  Mr.  Booth's  will,  which  Mr.  Woodford  says  he  never 
heard  of  before,  nor  is  there  ground  to  believe  that  Mr.  Cow- 
per knew  any  thing  of  it  till  after  my  Lord's  death ;  he  had  no 
reason  to  think  himself  concerned  in  Mr.  Booth's  estate,  being 
a  stranger  to  him  in  blood ;  besides  if  it  had  occurred  to  him,      [  742  ] 
that  he  was  heir  to  Mr.  Booth's  grandson,  yet  Mr.  Booth  was  a 
citizen  of  LondoUy  had  preferred  his  daughter  in  marriage,  his 
estate  almost  all  persond,  hqw  then  could  Mr.  Cowper  divine 
he    would  order  it  to  be  converted  into  land,  and  afterwards 
dispose  of  it  in  such  a  manner,  as  to  carry  it  from  his  own 
heirs,  and  give  it  him  ? 

As  for  the  declarations  of  trust  wherein  Mr.  Booth's  will  is 
recited,  how  should  Mr.  Cowper  know  of  them  ?  they  were 
deposited  by  my  Lord  Cowper  with  Mr.  Powell  the  executor, 
and  found  after  his  death  among  his  papers,  as  his  executors 
say  by  their  answer.  Which  is  not  contradicted  by  proof ;  besides, 
one  of  these  declarations  takes  notice  that  the  other  was  de- 
posited with  Mr.  Powell,  and  there  being  the  same  reason  to 
deposit  the  one  as  the  other,  no  doubt  they  were  both  so,  and 
in  Mr.  PowelVs  custody  at  the  time  of  his  death ;  so  that  there 
is  no  reason  to  suppose  Mr.  Spencer  Cowper  knew  any  thing  of 
his  title,  till  after  my  Lord's  death. 

But  then  they  object  the  improbability  of  my  Lord  Cowper's 
suffering  his  title  to  stand  out  when  he  might  have  obtained  a 
release  or  conveyance  of  it. 

As  to  this,  I  am  in  the  dark,  I  mean,  with  respect  to  my 
Lord's  knowledge  of  Mr.  Cowper's  title ;  one  would  think,  he 
had  considered  the  limitations  in  the  will,  and  consequently  to 
whom  the  estate  would  go  after  his  death  ;  but  that  his  Lord- 
ship was  positive  in  his  opinion,  upon  limitations,  so  ambiguous, 
does  not  appear,  and  is  the  more  doubtful,  as  in  neither  of  the*, 
declarations  of  trust  executed  by  his  Lordship,  did  he  tako 
upon  him  to  determine,  how  the  estate  was  to  go  by  virtue  ot 
the  limitations ;  all  that  he  says  is,  that  it  should  go  according 
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Cow  in  V.  to  ike  true  intent  of  Mr.  BooOi's  toiU.  What  pcwtr  or  m- 
r  743  1  flu^'^^^  ™y  ^o^^  Cowper  had,  doth  not  judidalfy  appear;  if 
he  did  obtain  a  release  or  conveyance  from  Mr.  CowpeTf  it 
must  be  either  before  he  had  issue  by  his  second  lady,  or  after; 
now,  before  my  Lord  had  such  issue,  Mr.  Cowper  was  both  hrir 
to  my  Lord  and  to  his  son,  and  therefore  my  Lord,  in  case  his 
son  by  his  first  marriage  should  die  without  issue,  might  think 
that  the  estate  would  go  to  his  brother,  and  that  he  had  no 
reason  to  endeavour  to  prevent  it.  It  is  proved  my  Lord's  mtn 
died  in  1697  or  1698,  my  Lord's  first  lady  not  till  AprU  1705 ; 
and  till  issue  bom  of  the  second  marriage,  there  is  no  founda- 
tion to  presume  there  was  any  such  release  or  conveyance,  and 
after  he  had  issue  by  his  second  lady,  he  might  think  his 
brother  would  not  do  so  hard  a  thing  as  to  call  for  the  legal 
estate,  and  separate  it  from  the  honour,  an  honour  entailed 
upon  himself  and  his  issue. 

Besides  there  is  some  evidence,  that  this  title  was  standing 
out  on  my  Lord*s  death  :  his  Lordship  deposited  these  declara- 
tions of  trust  with  Mr.  Powell,  to  be  delivered  to  such  as  should 
have  a  right  to  the  estate,  and  if  he  had  got  in  his  brother's 
title,  most  probably  he  would  have  called  for  the  dedaraticHis, 
and  not  have  left  them  in  the  hands  of  Mr.  Boothia  executor, 
when  he  himself  was  sole  owner  of  the  estate. 

3d  Object.  The  slight  and  tender  manner  in  which  the 
plaintiff's  father  (Mr.  Spencer  Cowper)  mentioned  his  claim  in 
his  answer  to  the  defendant's  bill,  and  to  Mr.  Sydenham  the 
late  Earl's  steward,  a  little  before  his  deadi. 

Mr.  Gnt^er  in  his  answer  says,  *^  he  is  desirous  the  trusts  of 
'*  the  late  Earl's  will  should  be  executed,  and  insists  upon 
^  his  title  to  the  benefit  of  the  trusts  therein  contained,  but 
[  744  ]  "  s«y«>  he  conceives  it  might  be  proper  by  a  bill  to  establish 
'^  his  demand,  though  he  found  it  necessary  to  disclose  it  by 
•*  way  of  answer  to  that  bill,  and  prays  to  reserve  to  him- 
'^  self  the  liberty  of  establishing  his  demand,  as  he  should  be 
''  advised,  and  saving  it  to  himself,  so  far  as  the  same  should 
^  appear  just  and  reasonable,  he  submits  to  the  execution  of 
**  the  trust  of  my  Lord  Cbu^per's  will." 

Mr.  Sydenham  examined  for  the  defendant  says,  "  that  a 
*'  little  before  Mr.  Cottier's  death,  he  took  occasion  to  men- 
^*  tion  this  demand  of  his  upon  the  Earl's  estate,  and  told  him, 
^  he  hoped  he  would  make  an  end  of  it  in  the  easiest  manner 
"  he  could,  upon  which  he  seemed  to  make  very  slight  of  it, 
^  and  said,  there  was  a  small  piece  of  meadow  near  his  canal 
•*  *n  a  field  called  Clmk-Jield,  wiiich  lay  conrenient  Ibr  him. 
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'*  and  if  the  present  Earl  would  let  him  have  this  field,  he  j^J^^pJ. 
^^  should  make  other  matters  extremely  easy." 

It  seems  plain,  Mr.  Spencer  Cowper'^  answer  to  the  bill  ex« 
presses  a  backwardness  in  setting  up  this  title,  and  a  tenderr 
ntss  in  making  the  claim,  and  by  what  he  said  to  Mr.  Syden^ 
haniy  he  slighted  and  made  little  account  of  it  (which  claimants 
are  not  apt  to  do)  yet  there  is  something  particular  in  this 
ease,  which  takes  away  the  force  of  the  objection ;  for  though 
the  title  upon  which  this  claim  is  founded,  be  clear  and  plain 
to  those  that  understand  the  law  and  common  rules  of  equity, 
yet  in  the  common  opinion  of  mankind,  it  would  be  thought 
in  Itself,  arid  in  the  circumstances  attending  it,  very  hard  and 
unreasonable,  and  the  setting  it  up  severely  cettsured;  be-^ 
sides,  it  appears  by  Mr.  Sj/denham's  deposition,  that  this  claim 
was  not  set  up  in  order  to  carry  things  to  the  utmost  extent,  L  '  ^5  J 
but  to  obtain  some  acknowledgment  for  a  release  of  the  de- 
mand, and  indeed  it  viras  like  to  have  had  that  effect ;  for  Mr. 
Sydenham  says  farther  in  his  deposition,  that  the  defendant, 
afCer  he  came  to  age,  and  before  the  filing  of  the  present  bill, 
off€red  the  now  plaintiff  to  comply  with  the  proposal  his  fa* 
ther  had  made,  and  to  convey  the  field,  upon  having  a  re- 
lease. 

The  fourth  objection  is  that  of  Mr.  Spencer  Comperes  not 
prosecuting  his  bill  brought  to  make  good  his  claim,  but  on  the 
contrary  suffering  the  proceedings  I  have  mentioned,  and  the 
rents  of  the  lands  claimed  by  him  to  be  accounted  for  as  part 
of  the  late  Earl's  estate. 

And  so  far  as  that  proceeding  extends,  it  has  proved  a  bar  ; 
but  farther  than  that  it  cannot  be  carried,  for  it  cannot  operate 
as  a  bar  to  the  realty,  or  as  an  extinguishment  of  the  right  to 
the  land. 

It  is  objected,  that  if  Mr.  Spencer  Cowper  had  thought  his 
claim  to  the  land  had  subsisted,  he  would  not  have  suffered  a 
bar  to  an  account  of  the  rents  and  profits  to  have  run  upon 
him. 

To  this  it  may  be  answered,  that  possibly  Mr.  Cowper  might 
think  the  pendency  of  his  bill  to  establish  his  claim,  would  pre-* 
vent  that  bar ;  but  if  he  did  not  think  so,  yet  he  might  be 
willing  to  suffer  himself  to  be  barred  as  to  the  mesne  profits^ 
or  might  intend  no  more  by  setting  up  his  claim,  than  to 
obtain  some  acknowledgment  for  the  release  of  it,  especially 
as  he  must  know  that  the  setting  it  up  would  appear  hard^  and 
could  not  escape  censure  ;  which  seems  also  an  answer  to  the 
next  olgection  to  ti|e  plamtiff's  daim^  Mr.  Spencer  Cowper^^ 
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^W<^PER».     not  coming  in  as  a  creditor  for  the  rmduam  of  Mr.  BooikU 

personal  estate  possessed  by  the  late  Earl,  though  he  was,  as 
such,  invited  and  directed  by  the  decree.  Besides,  he  might 
L  746  J  not  think  it  proper,  or  worth  his  while  to  enter  into  so  stak  an 
account^  as  that  of  Mr.  Booth's  estate  who  died  almoat  forty 
years  before. 

And  now  we  come  to  the  last  objection  (and  which  is  die 
strongest)  viz.  Mr.  Spencer  Cowper's  possessing  himself  of  the 
late  Earl's  papers  and  books  ^  of  account,  after  his  death,  with- 
out the  participation  of  Mr.  Woodjford  his  co-executor, 
and  destroying  such  of  them  as  he  thought  fit. 

This  is  a  fact  of  such  a  nature,  that  every  circumstance 
ladng  to  it  ought  to  be  thoroughly  weighed,  in  order  to 
^  whether  there  be  any  foundation  in  precedent,  reason  or  jus- 

tice, for  the  presumptions  which  the  defendant's  counsel  would 
build  upon  it,  and  this,  not  merely  with  regard  to  the  pie- 
sent  cause,  but  as  it  concerns  property  in  general,  and  public 
justice. 

The  evidence  of  Mr.  Coti^per's  possessing  himself  of  all  the 
Earl's  papers,  those  at  Colne-green  his  house  in  the  countty? 
and  those  at  his  house  in  town  in  George-streetf  is  very  plain  ; 
the  sum  or  substance  of  it  is  this :  Isi,  as  to  the  papers  and 
books  of  account  in  the  country,  notwithstanding  there  is  some 
variety  in  the  evidence  as  to  the  circumstantial  part,  yet  it 
plainly  appears,  that  on  the  10th  of  Octobfr  1723,  (the  day  my 
Lord  died)  Mr.  Spencer  Cowper  was  in  the  house  at  GoAie- 
greeUy  and  none  being  present  but  Mr.  Sydenham^  he  opened  a 
bureau,  took  out  papers,  cancelled  some,  and  afterwards  the 
same  day  Mr.  Sydenham  found  him  alone  with  a  greater  quan- 
tity of  papers  and  writings  lying  before  him  on  the  floor,  torn 
and  cancelled,  which  he  told  Mr.  Sydenham^  *^  he  intended  to 
*'  put  out  of  the  way,  and  would  look  over  ail  the  Earl's  papers, 
[  747  J      ^*  to  preserve  such  as  he  thought  proper,  and  destroy  the  rest*' 
On  (the  13th  of  October  Mr.  fFoodford,  by  his  appointment, 
was  come  down  to  Colne-greeny  and  before  he  came,  Mr.  Cow- 
per ordered  one  of  my  Lord's  servants  to  carry  down  a  large 
basket  of  papers  and  writings  into  the  kitchen  to  be  burnt,  and 
accordingly  they  were  burnt  in  the  kitchen-fire,  in  the  presence 
of  several  of  the  common  servants,  one  of  which  says,  '^  he 
^'  saw  on  the  top  of  the  basket  two  books  covered  with  white 
*^  vellum  or  parchment,  such  as  my  Lord  used  to  keep  his  ac- 
*^  counts  in.'* 

'   2d^,  As  to  the  papers  or  writings  in  town,  it  appears,  that 
on  the  15th  of  the  same  month,  Mn  Cowper,  Mr.  fToodfordj 
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and  Mr.  Sydenham,  came  to  my  Lord's  house  in  George-^sireet,  ^^^'"^'g, 
and  in  a  closet  below  stairs  there  was  a  bureau,  which  by  a  key 
Mr.  Cowper  had  in  his  pocket,  was  opened,  and  in  it  were 
several  writings  and  papers,  some  of  which  Mr.  Cowper  only 
looked  over,  and  took  away  with  him,  saying,  they  concerned 
the  Earl  personally,  and. not  his  estate,  and  locked,  up.  the 
closet,  keeping  the  key,  and  that  they  all  went  up  and  opened 
•an  iron  chest,  put  in  some  jewels  and  curiosities  which  they 
had  found  below,  and  took  out  some  bank-bills,  which  were 
delivered  to  Mr.  Sydenhamy  and  then  three  locks  were  put 
upon  the  chest  and  each  had  a  key ;  a  day  or  two  after  this, 
Mr.  Cowper  told  Mr.  Sydenhaniy  he  would  have  all  the  Earl's 
piqpers  and  writings  in  town  brought  to  his  chambers,  thathe 
might  peruse  them,  and  put  out  of  the  way  such  as  were  not 
proper  to  be  kept,  and  accordingly,  without  Mr.  fVoodford*s'^ 
knowledge,  he  sent  the  key  of  the  closet  to  Mr.  Sydenham, 
who  caused  the  papers  to  be  taken  out  of  the  bureau  and  put 
in  boxes,  which  boxes  together  with  the  iron  chest,  were  sent 
to  Mr.  Cowper's  chambers,  whc^  several  times  after  mentioned 
to  Mr.  Sydenham,  that  he  had  looked  into  the  late  Earl's  [  748  ] 
papers,  and  destroyed  such  as  were  not  fit  to  be  seen.  It  ap- 
pears, likewise,  that  applications  were  made  to  Mr.  Cowper^ 
on  behalf  of  the  Countess,  desiring  that  she  or  some  person 
for  her  might  be  present  at  the  opening  of  the  Earl's  papers, 
which  he  declined,  saying,  that  they  were  private  papers  not 
fit  to  be  seen. 

Upon  thiiB  evidence  and  the  known  maxim  omnia  prtesumun^ 
tur  in  odium  spoUatoris,  the  defendants'  counsel  would  have 
two  presumptions  to  arise.  First,  That  Mr.  Spencer  Cowper 
had  executed  some  deed  or  writing  to  the  late  Earl,  whereby 
his  title  to  the  lands  in  question  was  conveyed  or  released : 
and,  2dZy,  That  such  deed  or  writing  was  by  him  burnt  or  de- 
stroyed. 

Now,  before  I  consider  the  evidence,  I  must  premise,  that 

this  is  going  farther  than  any  Court,  either  of  law  or  equity^ 

has  gone  in  any  case  of  suppressing  or  destroying  evidence, 

that  I  know  of.    In  that  of  the  King  (a)  and  the  Countese  of  How  far 

Arundel,  Hob.  109,  my  Lord  Hobart  says,  the  suit  (that  is  the  ^2iity  hive 

bill)  affirmed  the  King's  title  to  be  by  the  attainder  of  jFVands  gone  in  c«%e 

/  ,  of  sopprettioo 

Dacres,  who  (the  bill  said)  was  seised  of  an  estate- tail :  but  of  deeJb. 

the  deeds  whereby  the  estate  was  come  to  him  were  not  ex- 
tant, but  very  vehemently  suspected  to  have  been  suppressed 

(a)  See  this  case  stated  with  some  others  of  the  like  nature  in  the  case  of 
DaUton  and  Coatsworth,  voL  1. 733. 
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aE?^?**  ^'   ^"'^  witl^holden  Tiy  some  under  whom  the  defendants  elaimed  { 

*  wMwt  %>^Vv PSKv 

and  .therefore  the  decree  ran,-  ^^  that  the  King  and  his  heira, 
^^  and  the  Lord  Hunsdon  his  farmer,  should  hold  and  enjoy 
^^  the  lands,  until  the  defendants  should  produce  the  deeds, 
'^  and  the  Court  thereupon  take  farther  consideration  and 
'^  order.''    lliis  was  a  very  solemn  resolution,  and  with  the 

(a)  Lord  El-  greatest  deliberation,  for  the  ♦  then  (o)  Zrcrd  Chancellor  was 
r*7491  ^8ist;ed  with  the  two  Chief  Justices  and  the  Master  of  the 
R0IIS4  Bjr  the  printed  report  the  deeds  are  supposed,  but  not 
'Mid  to  be  proved ;  I  have  had  the  register's  books  searched, 
the  decree  is  entered  THnity  14  Jac.  l.Ub.B.  fol.  1095.  b. 
•and  drawn  up  thus  :  *^  that  the  King,  his  heirs  and  his  fanner, 
^'  should  hold  and  enjoy  until  the  defendant  produced  the 
*^  deeds  therein  particularly  mentioned  and  proved  once  to 
'*  have  been  extant  and  duly  executed."  Here  we  see  the 
existence  of  the  deeds  was  fundamental  to  the  decree,  and 
the  proof  of  them  fully  and  expressly  asserted  by  the  Court  in 
framing  the  decree ;  in  the  case  of  Garieside  and  RatcUffcy 
I  Chan.  Cases  292,  the  deed  burnt  or  cancelled  was  proved ; 

[  tn  that  of  Hun^  and  Matthews^  1  Fern.  408,  the  deed  sup* 

pressed  was  proved ;  and  in  that  of  JVardour  and  Seresfbrd 
(not  rightly  reported,  1  •Fcm.  452.)  in  the  register's  book  of 
PaschtB  1687>  page  491,  there  is  this  entry:  ^  the  Lord 
^^  Chancellor,  on  reading  and  examining  witnesses  tnoa  ffocCf 
^*  declared  that  the  papers  (there  called  Wynne\  accounts) 
'^  were,  through  the  carelessness  of  the  defendant,  embezzled^ 
''  and  therefore  confirmed  the  Master's  report,  which  had  not 
^  made  the  defendant  any  allowance  for  diet,  &c.  by  reason  -of 
^  such  embezzlement  ;*'  here  the  proofs  of  the  embezzlement 
of  the  papers  prove  th^re  were  such  papers.  The  case  of  the 
Countess  of  Plymouth  and  Bladen,  reported  2  Venu  32,  ap- 
pears by  the  register's  books  to  be  thus  i  the  defendant  was  the 
plaintiffs  steward,  and  the  bill  was  brought  for  an  account; 
the  defendant  pleaded,  that  the  plaintiff  had  imprisoned  him, 
and  upon  promise  of  his  liberty  had  got  a  trunk,  in  which  were 
all  his  irduchers,  insisting  that  though  he  kept  the  key,  yet  it 
was  easy  to  be  opened,  and  that  it  was  to  be  presumed  it  had 
been  so,  and  was  impossible  for  him  to  prove  what  the  plain- 
tiff had  taken  out,  or  to  account  without  his  vouchers:  this 
[  750  1  P^^^  ^^  argued  and  ordered  to  stand  for  an  answer ;  after- 
wards, by  an  interlocutory  order,  the  trunk  was  directed  to  be 
delivered  to  the  usher  of  the  Court  3  and  upon  hearing  of  the 
cause,  the  then  Lords  Commissioners  decreed  the  defendant  to 
account,  and  ordered  the  tnmk  to  1^  brought  before  ihA 
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Mister^  who  was  to  open  it  in  the  presence  of  both  parties,  J^^^^^ 
and  they  to  have  copies  of  the  papers  found  in  it^  as  they 
should  think  fit :  in  this  case  the  Court  would  not  presume 
material  papers,  or  even  a  suppression  of  any  such,  though  it 
should  seem  that  the  trunk  was  got  by  the  plaintiff  in  a  very 
unwarrantable  manner,  and  only  took  the  best  care  they 
could  that  the  papers,  whatever  they  were,  should  be  pro- 
duced. 

There  have  been  no  cases  at  law,  and  these  are  all  the  mate*  ^ 

rial  ones  that  I  have  heard  cited  in  equity ;  but  though  there 
may  have  been  others,  the  names  of  which  I  cannot  at  pre* 
sent  recollect,  yet  do  I  not  remember  or  believe,  there  has 
been  any  one,  where  there  was  not  some  proof  made  of  the 
existence  of  the  deed  or  writing  supposed  to  be  suppressed  or 
destroyed  (1). 

Now  I  shall  consider  the  manner  and  circumBtances  of  Mrt 
Cou'per's  possessing  himself  of  and  burning  and  destroying 
these  papers,  writings,  or  books  of  accounts,  in  order  to  see 
whether  they  afford  any  sufficient  presumption,  that  there  was 
such  a  deed  or  writing,  and  that  Mr.  Cowper  (Ud  bum  or  de- 
stroy it. 

As  to  the  transaction  at  the  late  Earl's  house  in  the  country, 
Mr.  Sydenham  was  present  when  Mr.  Cowper  first  opened  the 
bureau,  took  out  papers  and  cancelled  some  of  them;  and 
afterwards  Mr.  Sydenham  was  admitted  into  the  room,  when 
Mr.  Cowper  had  a  greater  quantity  of  papers  lying  by  him, 
torn  and  cancelled,  which  he  frankly  told  Mr.  Sydenham  he  [  75 1  ] 
intended  to  put  out  of  the  way,  and  would  look  over  all  the 
Sari's  papers,  preserve  such  as  he  thought  proper,  and  destroy 
the  rest;  this  was  on  the  10th  of  October;  on  the  13th,  be- 
fore Mr.  Woodford  came  down,  he  ordered  one  of  my  Lord's 
servants  to  carry  down  a  large  basket,  full  of  paper  writings, 
and  books  of  account,  into  the  kitchen  to  be  burnt,  and  ac- 
cordingly they  were  burnt  (Mr.  Sydenham  says  by  Mr.  Cowper 
himself)  in  a  very  public  manner  in  the  kitchen*  fire,  and  in 
the  presence  of  several  of  the  common  servants,  which  is  to 
be  presumed  was  not  kept  secret  from  my  Lady  Cowper^  for 
Mr.  Cowper  refused  to  let  any  person  for  her  be  present  at  the 
opening  of  the  Earl's  papers,  (though  she  desired  it)  saying, 
they  were  private  papers  not  fit  to  be  seen,  which  was  avow- 
ing to  her  his  design  to  destroy  some  papers,  or  at  least  to  con* 
ceal  them. 


.j«- 


(1)  So^  Saltern  v.  Melhuish,  Amb.  249. 
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Siuic7wi^B.  ®"^  ^^^^  '^  ^  asked,  how  came  Mr.  Cotvper  to  open  the 
late  Earl's  bureau  in  the  country,  search  his  papers,  cancel 
and  bum  such  as  he  thought  fit,  without  the  knowledge  or 
participation  of  Mr.  Woodford^  and  this  too,  before  the  coming 
of  Mr.  Woodford,  who  was  to  come  there  by  his  appoint- 
ment ? 

Now  although  each  executor,  having  the  whole  office  in 
him,  hath  authority  to  do  what  Mr.  Cowper  did,  yet  I  think 
he  ought  to  have  stayed  for  Mr.  Woodford  the  other  executor  ; 
but  then  it  doth  not  appear  that  Mr.  Woodford  when  he 
came,  took  upon  him  to  act  in  any  manner,  or  so  much  as  to 
inquire  concerning  the  late  Earl's  papers  or  books  of  account, 
or  any  of  his  affairs ;  and  indeed  he  might  reasonably  think 
Mr.  Cowper,  whom  he  found  in  the  house,  had  taken  some 
[  752  ]     care  or  other  about  my  Lord's  affairs ;  probably  he   might 
think  Mr.  Cowper  being  my  Lord's  brother,  and  one  who  had 
no  interest  in  his  Lordship's  estate  (that  he  knew  of  at  that 
time)  was  more  proper  than  himself  to  look  into  bureaus  or 
cabinets,  and  inspect  papers ;  and  it  appears  he  did  think  so, 
for  when  they  both  came  to  my  Lord's  house  in  town  with 
Mr.  Sydenham,  Mr.  Cowper  brought  with  him  the  key  of  the 
bureau  there,  in  which  were  several  writings  and  papers,  some 
of  which  Mr.  Cowper  only  looked  over  and  took  away  with 
him,  saying  they  concerned  the  late  Earl  personally,  and  not 
his  estate;  and  as  Mr.  Cowper  had  the  key  of  the  bureau 
with  him,  so  Mr.  Woodford  let  him  lock  up  the  closet  where 
the  bureau  was,  and  carry  away  the  key,  which  was  putting  it 
into  his  sole  power  to  look  over  all  the  rest  of  the  papers  and 
writings,  and  dispose  of  them  as  he  had  already  done  of  some 
others  in  Mr.  Wooc^ford's  presence;  this  accounts  for  Mr. 
Cotoper's  doing  what  he  did  in  relation  to  the  other  papers 
or  books  of  accounts  at  Colne-green,  without  the  knowledge 
or  participation  of  Mr.  Woodford;  besides,  either  Mr.  Cow- 
per found  the  deed  or  writing  supposed  by  the  defendants' 
counsel,  at  my  Lord's  house  in  town,  or  in  the  country ;  if  at 
his  house  in  town,  the  searching  of  his  papers  and  writings 
there  by  Mr.  Cowper,  having  a  power  over  them,  was  in  some 
sort  by  Mr.  Woodford's  consent;  and  if  in  the  country  that 
wds  done  before,  and  it  cannot  be  imagined,  if  Mr.  Cowper 
had  in  his  power  what  he  wanted  there,  he  would  then  have 
burnt  or  destroyed  so  many  papers  or  writings  in  so  public  a 
*     manner,  and  after  all  this,  have  possessed  himself  of  papers 
and  writings  in  town  with  the  printy  of  Mr.  Woodford,  have 
ordered  Mr.  Sydenliam  to  send  them  to  his  chambers,  and 
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several  times  after  have  told  Mr.  Sydenham  he  had  been  look-  «^?^"*  *'' 
ing  into  them,  and  destroyed  such  as  were  not  fit  to  be  seen. 
Again,  if  Mr.  Cowper  had  executed  such  a  deed  of  release 
and  had  intended  to  suppress  or  destroy  it,  he  would  have  [753] 
taken  a  secret  and  clandestine  way  for  that  purpose,  as  the 
suppression  of  deeds  does  in  its  nature  suppose,  and  not  have 
burnt  papers  and  writings  at  several  times  in  an  open  public 
manner. 

For  my  part  I  do  declare,  that  had  there  been  the  least  posi* 
tive  proof  of  a  release  from  Mr.  Cowper,  I  would  have  totally 
dismissed  the  bill ;  but  when  such  release  or  conveyance  is  only 
supposed  or  inferred  from  appearances,  out  of  which  that  sup- 
position does  not  necessarily  or  even  naturally  arise,  and  when 
my  Lord  Cowper's  leaving  the  declaration  of  trust  in  the  hands 
of  Mr.  PoweU  does  encounter  it,  I  cannot  but  think  this  title  is 
subsisting. 

Upon  the  whole  matter,  my  opinion  is,  this  title  should  not 
have  been  set  up,  but  now  it  is  so,  it  appears  a  plain  and  a  sub- 
sisting one. 

The  law  is  clear,  and  courts  of  equity  ought  to  follow  it  in 
their  judgments  concerning  titles  to  equitable  estates ;  other- 
wise great  uncertainty  and  confusion  would  ensue  ;  and  though 
proceedings  in  equity  are  said  to  be  secundum  discretionem  boni 
viri,  yet  when  it  is  asked,  vir  bonus  est  quis  f  the  answer  is, 
qui  consuUa  patrum  qui  leges  juraq;  seroat ;  and  as  it  is  said 
in  Rook's  case,  5  Rep,  99.  b.  that  discretion  is  a  science,  not 
to  act  arbitrarily  according  to  men's  wills  and  private  affections- 
so  tlie  discretion  which  is  exercised  here,  is  to  be  governed  by 
the  rules  of  law  and  equity,  which  are  not  to  oppose,  but  each, 
in  its  turn,  to  be  subservient  to  the  other ;  this  discretion,  in 
some  cases,  follows  the  law  implicitly,  in  others,  assists  it,  and 
advances  the  remedy ;  in  others  again,  it  relieves  against  the 
abuse,  or  allays  the  rigour  of  it;  but  in  no  case  does  it  contra-  [  754  1 
diet  or  over*turn  the  grounds  or  principles  thereof,  as  has  been 
sometimes  ignorantly  imputed  to  this  Court.  That  is  a  discre- 
tionary power,  which  neither  this  nor  any  other  Court,  not  even 
the  highest,  acting  in  a  judicial  capacity,  is  by  the  constitution 
intrusted  with  (2).    * 

It  is  farther  to  be  observed,  that  the  legal  interest  of  these 
lands  passed  by  my  Lord  Coti;>per's  will,  and  the  defendant 
the  present  Earl  has  an  estate  for  life  only  therein,  with   a 


(r)  Burgess  v.  Wheate,  1  Black,  I5L  1  Eden.  213, 
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•^Tf"*  ^t.   rtvernon  in  fee,  after  several   intermediate  remainden,  sone 
contingent,  others  vested,  and  consequently  the  plainttif  csf 
have  a  conveyance  only  of  ^uch  an  estate  as  my  L«ord  has;  tt 
counsel  make  no  objection  for  want  of  my  Lord's  brother  beis 
a  party,  who  has  the  next  remainder,  and  is   not  before  the 
Court,  therefore  I  will  take  no  notice  of  lum  ;   but  the  it- 
fendant  must  convey  such   estate  and  interest   as  he  has  ia 
the  Hertfordsldre  lands,  and  account  for  the  profits.    As  to 
the  time,  or  to  what  period  this  account  is  to  go  back,  the 
Court  has  very  reasonably  taken  a  latitude,  determinii^  upon 
the  circumstances  of  the  case  (y),  and  since  the  plaintiff's  de- 
mand is  stricii  juriSy  he  ought  therefore  to  have  strict  legal 
measure  meted  to  him.    The  pluntiff*s  father  filed  his  bill  not 
long  after  the  lat6  Earl's  death,  and  if  he  had  proceeded  on  thst 
bill,  might  have  had  an  account  of  the  profits  from  that  tim^ 
in  the  same  manner  as,  in  case  of  a  legal  title^  he  would  hate 
had  from  the  time  of  his  entry ;  but  afterwards,  he  was  so  far 
from  insisting  upon   a  right  to  the  profits  from  thence,  or 
upon  the  benefit  of  his  claim  by  that  bill,  as  to  suiTer  a  pro- 
ceeding whereto  he  was  party,  to  be  had  in  disaffirmance  of  it; 
and  therefore  the  plaintiff's  right  must  stand  upon  hin  otm 
claim. 
[  755]  Consequently,  I  decree  the  Earl  Cou>per  to  account  for  tbe      j 

profits  of  the  Hertfordshire  estate  in  question,  the  account  to 
be  taken  from  the  filing  of  the  plaintiff's  bill,  and  the  defendant 
to  have  all  just  allowances,  and  to  be  examined  upon  interro- 
gatories as  the  Master  shall  direct  f. 

f  From  this  decree  (wbic|i  was  soon  after  inrolled)  there  was  an  appeal  to  tb« 
House  of  Lords,  where  the  parties  agreed,  and  that  agreement  (9  Geo.  t)  wsi 
confirmed  by  act  of  parliament. 


(y)  See  Bennet  v.J^hitehead,  ante,  644. 
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